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1802, 

ARGUED  and  DETERMINED 

IK 

THE  COURTS  OF  COMMON  PLEA5 

AttD 

EXCHEQUER  CHAMBER, 

IN 


Hilary  Term, 


In  the  Forty-fecond  Year  of  the  Reign  of  George  III* 


Batten  v.  Harrison  Gent.  One,  $c> 


J*x.iyth. 


\   rule  A^had  been  obtained,  calling  upon  the  Plaintiff  to.  Notic*.of  exe- 
***  (hew  caufe  why  a  writ  of  inquiry  executed  in  this  caufe  ™"fr*  ^ 
ihould  not  be  fet  aiide  for  irregularity.     The  irregularity  com*  u  Tuefiay  the 
plained  of  was,  that  the  notice  of  executing  the  writ  of  inquiry  %„£*!£. 
received  by  the  Defendant  was  for  "  Tuefday  the  14th  day  of  k*1","  *hen  the 
January  inftant;"  whereas  the  14th  of  January  fell  on  a  Tkwrf>  fell  on\  7*1*2? 
day,  and  on  which  day  the  writ  of  inquiry  was  in  fa6l  executed.  **y* and  on 
It  appeared  that  on  tile  morning  of  ThyrfJhy  the  14th  the'  wrUof  «Lui% 
Plaintiff's  attorney  met  the  Defendant,  who  told  him  that  his  w»  executed; 
notice  was  irregular  and  he  Ihould  not  attend  the  inquiry,  but  refuftd  tofet   1 
did  not  point  out  to  the  Plaintiff's  attorney  what  the  irregularity  *M**h*  execu^ 

r  J  °  J    uon  of  the  writ 

Was.  of  enquiry  for 

Williams  Serjt  now  fliewed  caufe  againft  the  rule,  and  con-  ^"^t* 
tended  that  the  Court  would,  by  rejecting  the  word  "  Tuefdazf*  as  u  Tue/Jay"  «• 

furphiiiige,  it  ap- 
pearing thai  the  Defendant  was  not  muled  thereby* 

TOL.  in.  B  furplufage, 
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furplufage,  cure  the  irregularity,  and  obferved  that  it  was  not 
Decenary  for  the  Plaintiff  to  have  done  more  than  mention  the 
day  of  the  month,  without  introducing  the  day  of  the  week. 
He  cited  Doe  d.  Duke  of  Bedford  v.  Kightley,  7  Term  Sep.  63. 
where  the  Court  of  Kings  Bench  held  a  notice  to  quit  at 
"  Lady-day  which  will  be  in  the  year  1 795,"  the  fame  being  de- 
livered at  Michaelmas  1 795,  to  be  fufficient  to  fupport  an  eject- 
ment, the  year  1795  being  rejected  as  impoffible. 

Clayton  Serjt.  contra  infilled  that  the  Court  would  not  go  out 
of  its  way  to  cure  an  irregularity  ariiing  from'  negligence,  and 
that  if  they  muft  reject  either  the  day  of  the  month  or  the  day  of 
the  week  inferted  in  the  notice  in  order  to  make  it  fenlible,  they 
would  not  reject  that  which  would  operate  as  a  puniftiment  upon 
the  Defendant  who  had  not  been  irregular. 

Lord  Alvanley  Ch.  J.  It  is  clear  that  the  Defendant  was 
not  milled  by  this  error  In  the  notice,  but  that  relying  on  the 
irregularity  he  neglected  to  attend  the  execution  of  this  writ  of 
inquiry.  But  though  Tuefday  was  by  a  clerical  miftake  intro- 
duced inftead  of  Tkurfday,  yet  the  notice  being  for  "  Twfday 
the  14th  oi  January  inflant,"  n  given  day  does  feem  to  be  thereby 
pointed  out.  The  cafe  of  the  notice  to  quit  appears  to  me  a 
very  ftrong  authority  in  favour  of  our  rejection  of  the  word 
"  Tuefday,"  and  thus  making  it  a  regular  notice  of  a  writ  of  in- 
quiry to  be  executed  on  the  1 4U1  of  January.  Therefore  as  the 
Defendant  is  not  ftated  to  have  fuftained  any  injury  by  his  non- 
attendance  at  the  execution  of  the  writ  of  inquiry,  I  think  it 
ought  not  to  be  fet  afidc. 

Rooke  J.  (a)     If  it  were  not  for  the  cafe  of  Doe  v.  Kightley 


Batten 

V. 


in  the  Forty-second  Year  op  GEORGE  lit. 

due  notice  of  the  time  at  which  their  rights  are  to  be  difcufled ;        180a. 

and  if  the  notice  given  be  infufficient  they  are  entitled  to  avail 

themfelves  of  that  infufficiency.     The  cafe  of  Doe  v.  Kightley 

does  not  appear  to  me  analogous,  becaufe  that  being  a  notice  to     Harrhok. 

quit,  it  was  quite  obvious  to  the  tenant  that  it  was  given  with  a 

view  to  determine  the  holding  between  himfelf  and  his  landlord 

from  a  certain  period  not  arrived  at  the  time  of  the  delivery  of 

the  notice,  and  that  therefore  the  infertion  of  the  paft  year  was  a 

mere  miftake.     I  think  however  that  the  notice  in  this  cafe 

could  not  well  be  underftood  to  be  a  notice  for  any  other  day 

than  the  14th  of  January.     Leave  out  any  other  word  than 

"   Tuefi/ay"  and  the  notice  will  be  mere  nonfenfe.    If  therefore 

it  could  not  miflead  the  Defendant,  and  there  be  no  other  way 

of  making  the  notice  intelligible  than  by  ftriking  out  the  word 

"  Turfday"  I  think  the  Defendant  is  not  entitled  to  have  this 

writ  of  inquiry  let  afide. 

Rule  dilchargedk 


Defflis  v.  Parry.  ,.^?*' 

XI  Ba/f,  3x4* 

•Tins  was  an  a&ion  on  a  policy  of  infurance  upon  goods  on  if  1  licence  l» 

A    board  the  Friendlyke  loft  or  not  loft  at  and  from  Rotterdam  ^StuiftSo^ 

to  London  againft  all  rifks,  Briti/h  captures  included.     The  de-  wnment  by  A. 

claration,  after  fetting  out  the  policy,  and  making  the  ufual  £J^'SE* 

averments,  alleged,  that  the  Friendlyke,  with  the  laid  goods  on  try  in  fix  fliipt 

board,  was  captured  on  the  high  feas  by  the  French ;  and  that  ^M^efpeci- 

at  the  time  of  the  failing  of  the  laid  veflel  with  the  goods  on  tied  in  his  bills  of 

1  A'  A 

board  upon  the  voyage  aforefaid,  the  Plaintiff  had  the  leave  and  "JJJJJ  \J\m- 
licence  of  our  Lord  the  King  for  bringing  the  laid  goods  and  ported  on  board 
merchandifes  in  the  faid  veflel  from  Rotterdam  aforefaid  to  Lon-  ^S^J?!?*,. 

inips  on  account 

dan  aforefaid.  of  B.  c.  and  />. 

The  Defendant  havingpleaded  the  general  iflue,  the  caufe  came  ^nj0fj|^l  ar# 
on  to  be  tried  before  Lord  Alvanley  Ch.  J.  at  the  Guildhall  Sit-  fent  for  their  re- 
tings  after  laft  Michaelmas  Term,  when  it  appeared  that  Meflrs.  a^one  fenewl 
Bridge  and  Smith,  merchants  of  London,  on  the  21ft  February  Ml  of  bding 
1 80 1,  obtained  a  licence  from  the  Crown  in  the  following  terms :  ^0  befent  to 
u  George  the  Third,  fyc.  To  all  commanders  of  our  fhips  of  war  -<*•;  *h«  wh°l* 
and  privateers,  and  all  others  whom  it  may  concern,  greeting :  ^eded,  ° 
Our  will  and  pleafure  is,  that  you  permit  Meflrs.  Bridge  and 
Smithy  or  their  agents,  or  the  bearer  of  their  bills  of  lading  on 
board  fix  fhips,  the  names  of  which  they  are  unable  to  fet  forth, 

b  2  the 
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the  lame -being  American,  Pruffian,  or  belonging  to  any  of  tint 
Hans  Towns,  to  import  without  moleftation  from  Rotterdam, 
Am/terdam,  and  Dart,  to  the  port  of  London,  fuch  quantity  of 
flax,  flax  feeds,  clover  and  other  feeds,  madders,  #c.  being-* 
Britijh  or  neutral  property,  as  may  be  Specified  in  their  bills  of 
lading,  provided  the  fame  (hall  be  Slipped  as  aforeiaid  :  this 
licence  to  remain  in  force  for  the  fpace  of  fix  months  from  the 
date  thereof  and  no  longer :  Provided  alio,  that  any  petibn  who 
(hall  claim  the  benefit  of  the  licence  hereby  granted,  fliall  take 
and  have  the  lame  upon  condition,  that  if  any  queftion  arife  in 
any  of  our  Courts  of  Admiralty  or  eliewhere,  whether  fuch  per- 
fon  or  perform  hath  or  have  in  all  points  conformed  thereto  in 
all  cafes  whatsoever,  the  proof  mail  lie  upon  the  perlbn  or  per- 
tonn  uiing  tliis  our  licence,  or  claiming  the  benefit  thereof. 
Given  at  our  Court  of  St.  James's,  the  21ft  day  of  February 
1801,  in  the  41ft  year  of  our  reign.'*"  That  on  the  20th  of 
February  1801,  the  PlaintifF  having  been  recommended  by 
Meflrs.  Bridge  and  Smith  to  Meflrs.  James  Smith  and  Son  of 
Rotterdam,  wrote  to  the  latter,  directing  them  to  purchaie  fome 
calks  of  madder;  that  Meflrs.  J.  Smith  and  Son  accordingly  did 
purchaie  eight  calks  of  madder,  the  goods  infured,  and  on  the 
27th  of  March  following  Slipped  diem  on  board  the  Friendlyke  ,■ 
the  Captain  of  which  veflel  figned  three  bills  of  lading,  whereby 
he  promilcd  to  deliver  the  eight  caflcs  of  madder  to  the  Ihippers 
or  their  order;  that  on  the  lame  day  Meflrs.  J.  Smith  and  Son 
wrote  a  letter  to  the  PlaintifF,  indofing  the  invoice  and  one  of 
the  above  bills  of  lading,  indorfed  in  blank,  and  apprifing  him 
that  they  had  fo  fhipped  the  goods,  and  that  they  mould  draw 
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Smith  and  Son  to  anfwer  the  amount  of  the  goods.     The  Jury       r8o2. 
found  a  verdift  for  the  Plaintiff  but  liberty  was  referred  to  the 
Defendant  to  move  to  have  a  nonfuit  entered. 

Accordingly  Lens  Seijt.  on  this  day  moved  for  a  rule  Nifi  con- 
tending, that  the  goods  infured  were  not  protected  by  the  letter  of 
licence,  fince  the  Plaintiff,  upon  whole  account  thegoods  were  or- 
dered, was  not  to  be  confidered  as  the  agent  of  Bri/ige  and  Smithy 
or  as  the  holder  of  their  bill  of  lading;  that  the  bill  of  lading  in- 
dorfed  by  the  fhippers,  and  fent  to  the  Plaintiff,  veiled  in  the  lat- 
ter a  complete  authority  to  demand  the  goods;  and  that  the  ge- 
neral bill  of  lading  fent  to  Bridge  and  Smith,  which  was  of  a  fub- 
iequent  date  to  that  fent  to  the  Plaintiff,  could  convey  no  right 
to  Bridge  and  Smith  to  withhold  the  goods  from  the  Plaintiff;  and 
that  as  three  bills  of  lading  had  been  made  out  according  to  the 
ufual  courfe  refpe&ing  the  goods  fent  to  the  Plaintiff,  and  only 
one  general  bill  of  lading  for  the  whole  cargo,  it  manifeftly  ap- 
peared that  the  former  were  the  regular  bills  of  lading,  whereas  ~ — 
the  latter  was  only  a  fi£titious  inftrument  for  the  purpofe  of  pro- 
tecting the  property  of  thofe  who  were  not  within  the  terms  of 
the  licence. 

Lord  Alvanl$y  Ch.  J.  It  appears  to  me  to  have  been  the  is  £*/»4Si. 
intention  of  Government  in  granting  the  licence  to  authorife  this 
fort  of  importation ;  the  words  of  the  licence  are  extremely  ge- 
neral, but  an  attempt  is  now  made  to  confine  the  terms  of  it  to 
goods  purchafed  for  Bridge  and  Smith  on  their  own  account ; 
but  had  this  been  the  intention  the  licence  would  have  been 
otherwife  exprefied.  The  courfe  of  proceeding  is  this :  Bridge 
and  Smith  having  obtained  a  licence  which  is  to  be  in  force  for 
fix  months,  their  correfpondent  ifhips  a  cargo  of  goods  under  a 
general  bill  of  lading  to  Bridge  and  Smith ;  and  with  this  bill  of 
lading  onboard  no  cuftom-houfe  officer  would  have  dared  to  Hop 
them.  But  then  it  is  laid  that  part  df  this  cargo  was  not  (hipped 
on  the  account  of  Bridge  and  Smith.  I  have  no  difficulty  however 
in  laying,  that  it  was  the  intention  of  Government  that  any  goods 
which  fhould  come  to  this  country  under  their  bill  of  lading,  and 
with  their  permiffion,  fhould- be  prote&ed  by  the  licence.  I  be- 
lieve it  to  be  within  the  knowledge  of  Government  that  this  fort 
of  ufe  is  made  of  the  licences  granted  to  individuals.  We  are 
not  to  conftrue  the  a&s  of  Government  ftri&ly  againft  the  mer- 
chants; if  it  had  been  intended  that  the  licence  fhould  have  been 
more  confined,  I  think  it  would  have  been  fb  exprefied.    It  ap- 

B  3  -         '   pears 
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pears  to  mc  that  a  fair  trie  has  in  this  inftance  been  made  of  the 
licence,  the  terms  of  which  fully  warranted  the  tranfiiclion. 
Hooke  and  Chambre  Js.  were  of  the  fame  opinion. 

Rule  difcliarged. 


been  rued,  out 
igiinit  him  hy 
the  pUiutiff  u 


diior  nun  the 
ferae  debt  nth*! 
on  which  the  «r. 

tefl  ■founded. 


of  1  perfoo  who 
died  before  ibe 
peffinf  of  the 
Sink  eft  need 


tendeJin  E 


Percy  and  Others  Adminiftrators  of  W.  Hook 
v.  Powell. 

HPhis  was  an  application  to  difcharge  the  Defendant  out  of  the 
cuf  tod y  of  the  fheriff  of  Middlejcx  upon  his  entering  a  com- 
mon appearance.  It  was  moved  upon  two  grounds;  ill,  That 
a  commiffion  of  bankruptcy  had  been  iiied  out  by  the  prefent 
Plaintiffs  as  petitioning  creditors,  founded  upon  the  fame  debt  for 
which  they  had  now  arretted  the  Defendant;  2diy,  That  the  affi- 
davit of  debt  which  was  {worn  by  one  of  the  Plaintiffs  as  an  od- 
miniftrator,  only  negatived  any  tender  in  bank  notes  to  either  of 
the  adminiftrators,  but  not  to  the  inteftate. 

Be/I  Serjt.  fliewed  caufe,  and  with  refpecX  to  the  firll  ground 
referred  the  Court  to  the  feveral  cafes  of  M'Mafier  v.  Kell,  ante, 
vol.  i.  p.  30a.  Hill  v.  Beeves,  ante,  vol.  I.  p.  424.  and  Oliver 
v.  Ames,  8  Term  Bep.  364.  where  applications  of  this  kind  had 
been  refined  by  the  Courts  on  the  ground  of  a  want  of jurisdiction, 
laying  the  Court  of  Chancery  mnft.  be  applied  to  for  relief;  and 
in  anfwer  to  the  fecond  objection  produced  an  additional  affida- 
vit, Hating,  that  the  inteftate  died  in  1 796,  previous  to  the  pafs- 
ing  of  the  Bonk  a&,  which  firil  made  the  negativing  a  tender  in 
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fecond  obje&ion,  that  though  the  inteftate  was  dead  fo  early  as 
1 796,  ftill  the  Plaintiffs  were  bound  under  the  provifions  of  the 
Bank  aft  to  negative  any  tender  to  fuch  perfon. 

But  The  Court  were  of  opinion,  that  the  firft  obje&ion  was 
completely  anfwered  by  the  cafes  referred  to,  particularly  that  of 
M'Mq/ler  v.  Kelly  where  the  party  arrefting  was  as  in  this  cafe 
the  petitioning  creditor,  and  added  that  they  could  not  tell  but 
that  the  Defendant  might  conteft  the  commiffion  of  bankruptcy; 
the  fecond  objection  they  held  to  be  done  away  by  the  faft  dif- 
clofed  in  the  fubfequent  affidavit  of  the  inteftate's  death  previous 
to  the  paffing  of  the  Bank  aft;  and  Rooke  J.  added  that  had  that 
not  been  the  cafe  he  fliould  have  thought  it  unneceflary  for  the 
Plaintiffs  filing  in  their  charafter  of  adminiftrators  to jiegative  a 
tender  to  their  inteftate*  (a) 

Per  Curiam,  Rule  difcharged.  (b) 


(a)  It  has  however  been  held  by  the 
Court  of  JC.  B.  that  aflignees  in  an  affida- 
vit to  hold  to  bail  mult  negati/e  a  tender  to 
the  bankrupt  before  his  bankruptcy  to  the 
bed  of  their  belief.  Martin  v.  Ranoe, 
%  Term  Rep.  455.  And  indeed  the  terms 
of  the  38  Geo.  3.  e.  1./.%.  require  that  the 
affidavit  (hall  ltate  that  no  offer  has  been 
made  to  pay  in  bank  notes.  But  it  may  be 
oHf-rved  that  an  adminiltrator  has  nomeans 
of  acquiring  even  a  belief  whether  a  tender 


was  made  to  his  inteftate  or  not,  which  dif- 
tinguilhes  his  cafe  from  that  of  an  affijnee 
of  a  bankrupt.    %  B»f.  \£  Pull,  aao. 

(h)  In  Oliver  w.  Ames%  8  Term  Rep,  364. 
though  the  Courc  of  JC.  B.  refufed  to  dis- 
charge the  defendant  out  of  cuftody  on  a 
fimibr  appli<  ation,  yet  ihey  fufpended  the 
execution  of  a  rule  on  the  lheritT  to  bring 
in-  the  body,  in  order  to  give  the  defendant 
an  opportunity  of  applying  to  the  Court  of 
Chancery. 


1802. 

Percy 
and  Others 

v, 
Powell. 


Hosier  and  Another  Executors  of  Hosier  v.  Lord    Fd- xft- 

Arundell. 


D 


EBTonbond.  The  record  ftated  that  the  Plaintiffs,  executors,  An  erecuto* 

----^  .  1        »•»    -w*     1     •  cannot  jom  a 

fyc  of  B.  Hqfier,  fyc.  came  into  court  by  P.  R.  their  attor-  count  upon  a 
ney,  and  exhibited  their  certain  bill  againft  the  Defendant  (hav-  ^  «»*«»*>  hii 

»  ^°  .      teftator  and  a 

tag  privilege  of  Parliament),  the  tenor  of  which  bill  followed  in  count  upon  a 
thefe  words :  "  To  the  Juftices  of  our  Lord  the  King  of  the  *?"*  .?ren  to 

0  himfelf  as  exeat* 

Bench,  London,  to  wit,  John  Hofier  and  George  Ford,  executors,  tor  in  the  Hum 
Sfc.  by  P.  R.  $c.  complain  of  Henry  Lord  Arundell  having  pri-  ^tied*  by  buT 
vilege  of  Parliament  of  a  plea  that  he  render  to  the  faid  John  no  objection  can, 
and  George,  as  executors  as  aforefaid,  364J.  of  lawful  money,  tfc.  Jt^^^^^? 

cept  by  plea  in  abatement.    Q**rey  Whether  even  in  that  cafe  fuch  an  objection  could  prevail  ? 

b  4  'which 
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1802.        ■which  he  detains,  and  the  fum  of  1 89/.  of  like  lawful  money, 

which  Ac  eves  to  and  detains  from  them,  $c."     The  firft  count 

and  Another    tuen  proceeded  as  ufual  as  upon  a  bond  for  364/.  entered  into 
*■  by  the  Defendant  to  the  Plaintiffs'  teftator,  and  the  fecond  count 

Akdmdill.  **  on  a  bond  for  1 89/.  by  the  Defendant  "  to  the  faid  John  and 
George  as  fuch  executors  as  aforefaid ;"  and  a  breach  was  align- 
ed to  both  counts  alleging  non-payment  of  the  364/.  to  the  tefta- 
tor in  his  lifetime,  and  alio  non-payment "  of  the  lame  or  the  faid 
fum  of  iSo/.'or  either  of  them,  or  any  part  thereof  to  the  faid 
John  and  George  executors  as  aforefaid,  or  either  of  them  fince 
the  deceafe  of  the  teftator."  Then  followed  a  prqfert  of  the 
bonds,  and  alio  of  the  letters  tcftameutary,  and  the  declaration 
concluded  by  praying  His  Majefty's  proceis  to  be  made  to  the 
Plaintiffs  as  executors  againft  the  Defendant  according  to  the 
form  of  the  ftatute. 

The  Defendant  craved  oyer  of  the  bonds  and  conditions,  which 
being  fet  forth,  the  firft  appeared  as  ftated  in  the  declaration  to 
be  a  bond  for  364?.  by  the  Defendant  to  the  Plaintiffs'  teftator, 
with  a  condition  that  it  fhould  be  void  on  payment  of  182?.  on  a 
certain  day,  and  the  fecond  a  bond  by  the  Defendant  to  the 
Plaintiffs,  executors  of  B.  H.  in  1 89/.  to  be  paid  to  the  Plain- 
tiffs, "  or  their  certain  attorney,  executors,  adminiflrators,  or 
affigns,"  with  a  condition  that  it  fhould  be  void  on  payment  of 
94/.  1  os,  on  a  certain  day.  The  Defendant  then  demurred  fpc- 
cially  and  alfigned  for  caiues,  "  that  the  faid  Plaintiffs  have  in 
and  by  the  faid  declaration  claimed  part  of  the  faid  fum  of  money 
therein  demanded,  as  money  which  the  faid  Lord  owes  to  and  de- 
tains from  them,  and  other  port  thereof  as  money  which  he  is  not 
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pot  plead  one  plea  or  ufe  one  defence  againft  the  faid  a&ion ; 
and  alio  for  that  the  faid  Plaintiffs  have  attempted  to  proceed 
againft  the  laid  Lord  being  a  Peer  of  this  realm  by  bill,  where- 
as they  could  not  by  law  proceed  againft  him  by  bill,  but  only 
by  original  writ :  And  alio  for  that  the  faid  declaration  is  in 
divers  other  refpe&s  repugnant,  infufficient,  and  informal. 

The  Plaintiffs  joined  in  demurrer. 

Lens  Serjt.  in  fupport  of  the  demurrer  was  proceeding  to 
ftate  the  points  of  the  cafe,  when  he  was  interrupted  by  the 
Court,  who  expreffed  a  wi(h  to  hear  the  other  fide,  at  the  fame 
time  obierving,  that  they  thought  the  obje&ion  to  the  Defen- 
dant being  fued  by  bill  could  not  be  taken  advantage  of  in  this 
ftage  of  the  proceedings  after  a  full  defence  made  by  the  words 
"  comes  and  defends  (a)  the  wrong  and  injury  when,  fyc"  but 
ought  tp  have  been  railed  by  a  plea  in  abatement  (J)       % 

Shepherd  Serjt.  contrd  contended,  that  the  rule  eftablifhed  by 
the  cafes  was,  that  an  executor  could  not  be  fued  in  the  fame 
action  for  a  debt  owing  from  his  teftator,  and  a  debt  owing 
from  himfelf,  on  account  of  the  different  judgments  which  would 
follow,  viz.  a  judgment  de  bonis  teftatoris,  and  a  judgment  de 
bonis  prcpriis ;  and  infilled,  that  though  he  cannots  fue  on  two 
luch  caufes  of  a&ion  in  the  fame  declaration,  where  in  either 
cafe  the  fruits  of  the  a&ion  would  not  be  affets,  yet  that  where 
they  would  both,  as  in  this  cafe,  produce  afiets  to  the  eftate,  a 
debt  due  to  the  executor  and  a  debt  due  to  the  teftator  might  be 
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(«)  Although  in  Wilkes  v.  Williams, 
8  Term  Rtf.  63 1,  the  Court  of  Kings  Bench 
on  the  authority  ctAknander  y.  Mmxvman, 
WiUu,  40,  held  the  words  defendit  trim  ei 
injuriam  quango,  &c.  to  amount  only  to  an 
balT defence,  yet  in  that  cafe  they  were  pre- 
fixed to  a  plea  in  abatement,  and  the  piinci- 
ple  upon  which  the  Court  proceeded  was 
that  the  tt  eerter*  (hould  be  held  to  imply 
an  half  defence  only  in  cafes  where  fuch  a 
defence  ought  to  be  made,  or  to  imply  a 
fall  defence  where  a  full  defence  was  ne- 
ceflary.  In  this  cafe  the  Defendant  having 
demurred  to  the  declaration  a  full  defence 
was  Decenary. 

(£)  Sec  Lord  LomfdsleV.Littledale11.H. 
Bl.  267. 299.  where  it  was  refolded  by  the 
Houfe  of  Lords  that  no  objection  could  be 
taken  to  a  proceeding  by  bill  in  X.B.  againft 
a  peer  except  by  plea  in  abatement.  See  to 
this  point  %  H.Bi.%1%,  now  (#)  referring 


to  7/W.41.  But  Lord  Ch.  J.  Eyre  there  in- 
timated the  opinion  of  the  Judges,  that  upon 
fuch  a  plea  the  objection  might  probably  |-re* 
vail,  notwithftanding  the  cafes  of  Say  v.  Lord 
Byron,  Sayer  63.  and  Gofiling  v.  Lord  rVey% 
mouth,  Cotvp.  844.  where  the  contrary  had 
been  ruled.  In  Dawkint  v.  Bur  ridge,  2  Lord 
Raym.  1443.    2  Sir.  734.  S.  C.  it  was  de- 
ternined  that  under  the  Stat.    12  &    i£ 
rV*%,  €.  j. /a.  the  Common  Pleas  mi^ht 
hold  plea  by  original  bill  againft  a  member 
of  the  Houfe  of  Commons,  though    that 
Court  had  no  power  to  proceed  by  original 
bill  at  common  law.  Lut  the  Stat,  of  W.  3. 
does  not  empower  any  court  to  proceed  by\ 
original  bill  againft  Peers  or  Lords  of  Parr  - 
liament.     See  the  argument  of  Mr.  Serjt. 
Williams  in  Lord Lo»fdaleyJLHtledale%iH. 
BL  273,  274.  and  the  firft  reafon  afligned 
in  fupport  of  the  errors  in  the  Houfe  of 
Lords,  S.  C.%.  &.BJ,  2^9, 300, 301. 

joined, 
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joined,  and  for  this  he  cited  King  and  others  executors  of  Sic- 
venfon  v.  Tiom,  i  Term  Rep.  487.  where  the  firft  count  of  a 
declaration,  in  an  action  againft  the  acceptor  of  a  bill  of  ex- 
change indorsed  by  the  payee  to  the  Plaintiffs,  who  were  the 
furviving  executors  of  Stevenfim,  "  in  right  of  the  Plaintiffs  as 
furviving  executors  as  aforelaid,"  joined  with  two  other  counts, 
the  one  for  money  had  and  received  to  the  ule  of  the  Plaintiffs 
as  executors,  and  the  other  on  an  account  Hated  with  the  Plain- 
tiffs as  executors,  was  holden  good  on  demurrer:  he  observed 
that  in  that  cafe  the  argument  in  fupport  of  the  demurrer  had 
proceeded  on  the  ground  of  the  promife  beiag  improperly  laid, 
the  indorfement  to  them  as  executors  not  being  a  good  con- 
fideration  for  an  afiumpiit  to  them  as  executors,  but  for  an 
anumplit  to  them  in  their  own  right,  and  yet  Afhhurfl  J.  faid  they 
held  the  bill  as  executor*,  and  might  declare  upon  the  right  in 
which  they  held  it;  and  Btdler  J.  observed,  that  though  a  Plain- 
tiff cannot  join  two  counts,  one  on  a  debt  due  to  himfelf,  and 
another  to  him  in  the  character  of  executor,  yet  that  the  only 
qneftion  was  whether  the  finn  when  recovered  would  be  con- 
lidered  as  silets  of  the  teftator. 

Lord  Alvanley  Ch.  J.  Admitting  that  where  the  fruits  of 
a  judgment  go  altogether  as  affets  into  the  Plaintiff's  hands,  two 
caufes  of  action  may  be  joined,  cw.  one  to  the  executor  ftric"lly  as 
executor,  and  the  other  on  a  promife  made  to  him  after  the  death 
of  his  teftator,  ft  i  11  in  this  cafe  if  the  preient  Plaintiffs  happen  to 
die  inteftate  before  the  debt  due  on  the  bond  entered  into  with 
them  in  their  own  name  is  recovered,  it  cannot  be  contended  that 
the  administrator  de  bonis  mm  will  be  able  to  put  that  bond  in 
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accrued  to  them  on  taking  this  bond,  which  was  quoad  the  teftar 
tor's  debt  a  payment ;  but  if  the  bond  could  be  put  in  fuit  by  the 
adminiftrator  de  bonis  non  of  Benjamin  Ho/ierf»  eftate,  their  re- 
prefentative  would  be  deprived  of  his  right  to  retain. 

Rooke  J.  Where  executors  change  the  nature  of  the  debt 
due  to  their  teftator  after  their  tcftator's  death,  they  muft  fue 
for  the  new  debt  in  their  own  name,  and  not  in  their  chara&er 
of  executors.  If  thefe  Plaintiffs  had  failed  they  would  not  have 
been  liable  to  cofts  on  the  firit  count,  but  on  the  fecond  they 
would,  becaufe  in  the  one  they  fue  as  executors  of  the  obligee  of 
a  bond,  in  the  other  as  obligees  themfelves  of  a  bond.  Indeed 
this  cafe  falls  within  the  words  ufed  by  Mr.  Juftice  Btdler  in 
King  v.  Thorn,  "  it  is  clear  that  a  Plaintiff  cannot  join  two 
counts,  one  on  a  debt  to  himfelf,  and  another  to  him  in  the 
character  of  executor."  To  the  fecond  count  of  this  declaration 
it  is  quite  clear  that  the  Defendant  could  not  have  pleaded  that 
the  Plaintiffs  were  not  executors. 

Chambre  J.  If  executors  take  a  note  or  bond  from  a  credi- 
tor to  the  eftate  of  their  teftator,  the  old  debt  is  thereby  ex- 
tinguifhed,  and  a  new  one  created,  which  muft  be  declared  upon 
as  fuch.  The  cafe  of  Beits  v.  Mitchell,  i  o  Mod.  3 1 5.  is  in  point. 
There  the  Plaintiff  declared  upon  feveral  promifes  made  to  his 
teftator,  and  alio  on  a  promifibry  note  to  himjTelf  ui  executori; 
and  it  was  in^fted,  that  the  laft  count  could  not  be  joined  with 
the  former  ones,  the  words  ut  executori  being  only  a  defcription 
of  the  Plaintiff's  perfon,  whereas  the  note  was  made  to  him,  and 
transferable  by  his  indorsement,  and  would  go  to  his  adminif- 
trator, and  not  to  the  adminiftrator  de  bonis  non;  and  this  rea- 
foning  was  adopted  by  the  Court,  who  gave  judgment  for*  the 
Defendant  on  demurrer  to  the  declaration.  There  is  alio  a  cafe 
of  Bogers  v.  Cooky  1  Sal/c.  1  o.  where  the  reafon  given  why  a  caufe 
of  a&ion  in  the  tcftator's  time,  and  a  caufe  of  a&ion  in  the  exe- 
cutor's time,  cannot  be  joified,  is,  that  the  cofts  are  entire  and 
cannot  be  fevered.  The  debt  created  by  the  fecond  bond  is  a 
debt  to  the  Plaintiffs  themfelves,  and  will  devolve  on  their  re- 
prefentative,  though  whatever  they  recover  they  muft  hold  as 
truftees  for  the  eftate  of  their  .teftator. 

Shepherd  then  applied  for  leave  to  amend. 

But  The  Court  faid  this  was  not  a  cafe  in  which  they  ought  to 
depart  from  the  general  rule,  that  after  argument  amendments  are 

not 


1802. 

Hosier  and 

Another 

v. 

Lord 

Aaumdill. 


Cases  in  Hilary  term 

not  allowed,  particularly  as  the  record  would  ftill  be  open  to  the- 
objection  of  its.  being  a  proceeding  againft  a  Peer  by  bill  (a)  j 
and  indeed  in  cafe  of  amendment  the  declaration  would  be  as  a 
declaration  de  novo,  and  conlequently  the  Defendant  at  liberty 
to  plead  in  abatement  to  the  jurifiijftion. 

Judgment  for  the  Defendant. 


f»  Mr.Jufit'.e  Chimin  ohfcrved  thai 
to  Ntrgravti  I.iw  Traits  (lie  difcoorfe 
by  Sir  iVfortiniiifj/r  concerning  the  Courts 
of  Xi«g\  Bach    and  Cmmn  J>/«i,  «.  5. 

C,  363.)  feveril  precedents  of  proceeding 
y  original  liill  are  mentioned  of  a  dale  » 
wlyaj  JL/uWjd.  To  ll.ii  oWervition 
it  iiuy  be  addeithn  upon  inrefligation  two 
of  thofe  inflinrei  turn  out  to  be  proceed- 
ing! by  otigiiial  bill  in  the  Court  or  Cam- 
mm  >/*»j.  See  T.  .11.  Ed  3.  Fdxb.  Ai 
Bill.  II.  sod  30  Aft.  pi.  1 4,  fi™  Air.  pl.10. 
From  llie  infinite*  collected  in  the  above 
chapter  Sir  Math™  Halt  infill  that  the 
Court  of  Kings  Bach  formerly  took  cog- 
niiance   by   original    bill   of    ill   mitten, 

Kind  writ  But  it  may  be  obferved  that 
many  of  the  cafes  appear  10  have  been  con- 
tempt! of  the  Court.  fufh  91  ohflruoling 
the  perfon  of  1  Defendant  in  hit  way  to 
make  his  defence  to  an  a  it  inn  then  pending ; 
in  which  cife  either  Court  may  take  cog- 
niunce  of  the  matter  by  bill,  even  though 
h  arifi!  in  a  foreign  county  ;  for,  fayt  Slip- 
■with,  T.  31.  Ed  y  F'-'b-  M-  Sill.  11. 
"  when  a  party  ia  here  pleading  he  it  in 
(he  protection  of  [he  law,"  and  on  the  fame 
principle  41  Aff-  pL  28.  1  man  wni  fued  by 
bill  for  beating  ■  woman  in  «n£r<gu,  and 


A« 


another  in  11  H.  6. 14.  for  a 
the  prcfenre  of  the  Court.  Indeed  41  Ajf. 
1 1.  alfo  cited  by  Sir  Maitbru  Halt,  uppeut 
to  be  iocotreclly  cited,  for  the  Court  there 
held  that  bill  for  in  cfcape  againft  a:i  offi- 
cer could  not  be  mthltained.  6a  17  AJf.  5. 
wis  an  appeal  of  robbery.  The  remimine, 
precedent!  are  too  indiltinillv  c-pmtc-J  to 
afford  any  fitiifactory  conclufion  whether 
ot  not  they  were  ptoceecingi  by  bill  in 
cnC'i  of  contempt  or  pri»" 
what  rheum  [lances.  Thii  at  leart  is  re 
markable,  that  euly  in  the  enloing  rei^n 
lee  Flt%.  At-  BiH.  9. M.  1.  R  1.,  a  queftini 
arofe  whether  under  the  circumllaiice  t  o 
the  cafe  a  party  iras  fufficiemly  in  cuflii:, 
murtfUUi  to  he  proceeded  againft  hy  bill 
v.hich  dn'culfion  feemi  to  have  been  nnne- 
ceffaiy  if  the  party  whether  in  tufifiiia 
not  mitht  Hill  be  proceeded  apainit  hy  ori 
final  bill  And  Gmilir  queflioni  appen 
lohaveatifenin  ;  H.  6.  41.  9  Ed.  4.  1  am 
Ed.  4-  it-      To   this  it  may    he    antkd, 


1)  been   fiid  if  1 


,  rJio 


Fleet,  a  Plaintiff  m  , 
ngainft  htm,  in  the  iime  manner  it  he  cm 
in  the  K'sng'i  Bath  againft  1  man  in  the 
cuftodyof  the  Marfhal.  Eilt.Ab.Siil.it. 
3//.  6.  16. ;  though  FiStbnbtrt  add]  that 
it  wit  not  ul'uaL 


Talmas* 
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liis- right  to  change  the  venue,  and  referred  to  a  cafe  of  Leir  v.        1802. 
Williams,  Mich.  1800,  in  this  court  as  in  point. 

Lens  Serjt*  contra  admitted,  that  if  the  Defendant  had  obtained 
time  to  plead  upon  the  terms  of  taking  fhort  notice  of  trial  for  Penner. 
London  or  Middlefex,  he  would  thereby  have  waved  his  right  to 
change  the  venue  (a),  but  infilled  that  the  Defendant  had  waved 
nothing  by  pleading  in  the  regular  way,  fince  his  a6l  could  not 
be  conlidered  as  voluntary ;  for  if  he  had  omitted  fo  to  do,  the 
Plaintiff  would  have  been  entitled  to  fign  judgment. 

The  Court  faid,  that  ftriftly  fpeaking  the  Defendant  had  waved 
his  right ;  for  by  pleading  the  general  iflue  he  had  put  himfelf 
upon  the  country,  that  is,  a  jury  of  the  county  in  which  the  ac- 
tion was  brought,  viz.  of  the  city  of  London  (b);  but  that  as  it 
appeared  clearly  frbm  the  plea' having  been  put  in  pending  the 
rule  for  changing  the  venue,  that  the  Defendant  mult  have  fo 
pleaded  from  inadvertence,  they  would  allow  the  venue  to  be 
changed,  and  the  plea  to  be  amended  by  altering  the  name  of  the 
county,  upon  payment  of  cofts ;  and  they  cited  a  cafe  of  Herbert 
v. Flower,  Barnes, 492.  Ed. 3.  where  the  fame  indulgence  was. 
granted  upon  the  fame  grounds. 

(0)  See  TiddPr.  364.  ed.  I.  528.  cd.  2.  leave  to  withdraw  his  plea  and  plead  it  dt 

and  Shipley  v.  Cooper,  7  Term  Rep.  698.  novo  with  a  notice  of  fet-of£  Palmer  v,  Tur- 

{I)  Indeed  the  venue  cannot  be  changed  ner,  H.  26  do,  3.  Tidd.  Pr.  364.  ed.  1. 

at  the  inftance  of  the  Defendant  after  plea  528.  ed.  2. 
pleadei,  even  though  he  afterwards  obtain 


v 


Pd.  3d. 

Abbott  v.  Rawley.  \f£f%£*m 

1 6  J5a/t  168. 

This  was  an  application  to  ftay  proceedings,  in  an  a£lion  againft  if  proceedings  be 
bail  on  the  recognizance,  on  payment  of  the  debt  and  cofts,  ^1^2^^ 
the  Defendant  in  the  original  a&ion  having  been  rendered  within  bail  immediately  ' 
the  four  days  allowed  by  the  praaice  of  the  Court,  but  after  the  ^t^to 
return-day  of  the  ca.Ja.,  and  the  Plaintiff  having  commenced  Court  wfl  not 
his  proceedings  againft  the  bail  immediately  after  the  return-day.   Sop^tm  of 
On/low  Serjt  oppofed  the  rule  being  made  abfblute,  unlefs  upon  the  cofo,  though 
payment  of  the  cofts  incurred  in  the  aclion  againft  the  bail,  and  fJr^dwredwhl- 
cited  Perigale  v.  Metti/h,  5  Term  Rep.  363.  in  which  the  Court  of  « the  four  days 
King's  Benchrefufed  to  ftay  proceedings  againft  the  bail  upon  pay-  ^2^  <J  ^ 
ment  of  debt  and  cofts  in  the  original  a&ion,  unlefs  the  Defendant  Court. 

would 
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would  alfb  pay  the  cofts  in  the  action  againft  the  bail,  though  the 
latter  action  was  commenced  within  the  eight  days  allowed  by 
the  practice  of  the  Court  for  the  bail  to  furremder  the  principal. 
He  oblerved  that  there  was  a  diftinction  between  filing  hy  fcire 
facias,  and  bringing  an  action  on  the  recognizance,  no  cofts  being 
allowed  in  the  former  cafe  unlefs  the  bail  appear  and  plead  or  join 
in  demurrer  (a),  whereas  in  the  latter  they  are  allowed. 

Shepherd  Serjt.  contrd  infifted,  that  as  the  bail  had  furrendered 
within  the  time  allowed  by  the  practice  of  the  Court,  they  were 
perfectly  regular,  and  ought  not  to  be  called  upon  to  pay  the 
cofts  of  the  action  in  the  recognizance ;  that  in  fact  both  parties 
were  regular,  the  Plaintiff  having  a  right  to  commence  proceed- 
ings on  the  recognizance  upon  the  body  not  being  brought  in 
at  the  return-day,  and  the  bail  having  a  right  to  furrender  the 
principal  within  die  four  days  after. 

The  Court  (aid,  that  though  the  render  within  the  four  days 
was  ex  gratia",  ftill  it  mull  be  admitted  that  the  Plaintiff  had  a 
right  to  bring  his  action  on  the  recognizance  of  bail,  and  confe- 
qoently  the  bail  had  no  right  to  ftay  the  proceedings  in  that 
action  without  paying  the  cofts. 

Rule  abfolute  on  payment  of  the  cofts  of  the 
action  on  the  recognizance,  as  well  as  of 
the  debt  and  cofts  in  the  original  action. 

■;«)  i  71JJ.  pT. K, B.  ioig.  cd.  *. 
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WiUan,  2  Eq/l,  128.  which  were  a&ions  againft  common,  carriers,        1 802. 
and  alio  in  a&iens  upon  policies  of  infurance  where  the  damages      — — 
are  altogether  unafcertainedL  Stron* 

Shepherd  Serjt  contra  infilled,  that  money  can  never  be  paid      Si  up  sow. 
into  Court  but  where  the  damages  are  mere  matter  of  computa- 
tion, as  was  laid  down  by  Lord  Mansfield  in  2  Burr.  1 1 20. ; 
therefore  it  had  been  difallowed  in  aftions  for  dilapidations,        * 
Squire  v.  Archer,  2  Str.  906.  and  Salt  v.  Salt,  8  Term  Rep.  47. 
and  that  in  Griffith  v.  JViliiams,  1  Term  Rep.  710.  which  was  an 
a&ion  againft  an  attorney  for  negle&ing  to  enter  up  judgment 
on  a  warrant  of  attorney,  the  Court  thought  that  the  payment 
of  money  into  court  was  originally  irregular,  though  as  the 
Plaintiff  had  taken  it  out  he  was  precluded  from  obje&ing  to  the 
irregularity;  that  with  refpeft  to  Yate  v.  Wittan  the  only  queftion 
there  made  related  to  the  effect  of  the  payment  in  admitting  the 
contract;  and  that  the  diftin&ion  refpe&ing  actions  againft 
carriers  is  this,  that  if  there  be  an  agreement  to  be  liable  to  a 
fpecific  fum  that  Aim  may  be  paid  into  court,  but  not  otherwife, 
as  was  fettled  in  Fail  v.  Pickford,  ante,  vol.  2.  p.  234.  where  the 
Court  refufed  to  allow  a  carrier  to  pay  into  court  the  invoice 
price  of  goods  loft,  there  being  no  agreement  that  the  carrier 
fhould  be  liable  to  that  extent.    ; 

The  Court  laid,  that  money  could  not  be  paid  into  court  in 
fuch  a  cafe  as  this  without  violating  every  rule  of  pra&ice  upon 
the  fubjeft :  that  the  value  of  the  goods  was  not  the  criterion  of 
the  Plaintiff's  damage,  but  that  the  declaration  fought  a  compen- 
fation  for  the  breach  of  a  fpecific  agreement,  and  that  money 
might  as  well  be  paid  into  court  in  an  a£tion  for  a  breach  of  a 
promife  of  marriage. 

And  Chambre  J.  added  that  he  doubted  much  of  the  pro- 
priety of  extending  the  rule  refpe&ing  the  payment  of  money 
into  court,  fince  it  transfers  the  rifk  of  the  cofts  from  the  party 
who  is  originally  to  blame,  to  the  party  who  is  not  to  blame. 
Per  Curiam,  Rule  abfblute. 
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in  the  preface 

ofthieewitneffn 

joint  ttninn  io 
f«,ift*i*udi 
ftrike  out  the 
name  of  one  of 
the  derifeei  ind 
there  be  no  re- 
puhliCMk™,  the 
crrfure  will  onlj 

toci:ioii  of  the 
willfrffe**. 


Labkinb  and  Others  v.  Larkins  and  Others. 

it-he  following  cafe  was  lent  by  the  Mailer  of  die  Rolls  for  the 
-*■    opinion  of  this  Court. 

William  Larlrins  Efquire  deceafetl,  byhis  laft  will  and  teilament 
bearing  date  the  3d  day  of  July  1 794,  duly  executed  and  attefted 
in  the  prefence  of  three  witneffes,  and  as  by  law  is  required  for 
deviling  freehold  lands  (amongft  other  things)  gave  and  devifed 
as  follows :  "  I  give,  devife,  and  bequeath  all  my  freehold  mef- 
fuages  or  tenements  and  hereditaments  fituate  at  Calcutta  (a)  afore- 
faid,  with  all  and  every  the  rights  members  and  appurtenances 
thereto  belonging  unto  my  brother  John  PafcaU  Larking,  ahd  to 
my  good  friend  Samuel  Enderby  the  younger  of  Aldermanbury  in 
the  city  of  London,  Efquire,  and  George  Smith  of  Lincoln's  Inn,  in 
the  county  of  Middle/ex  Efquire,  their  heirs  and  ailigns  upon  trull, 
that  they  of  the  furvivor  of  them,  or  the  heirs  or  atfigns  of  fuch 
furvivor  do  and  (hall  fo  foon  after  my  death  as  conveniently  may  t 
be  fell  and  dilpofe  of  my  laid  freehold  mefluages  and  hercdita.-  .. 
ments  at  Calcutta  aforefaid,  either  together  or  in  parcels,  by  public 
auction  or  private  contract.,  and  for  fuch  fum  and  fums  of  money 
and  in  fuch  manner  as  they  my  laid  truftees  or  the  furvivors  or 
fiirvivor  of  them,  or  the  heirs  or  affigns  of  fuch  furvivor  fliall 
think  proper  and  inoft  advantageous :  And  my  will  is  and  I  do. 
hereby  declare  and  direci  that  upon  every  or  any  fuch  fale  or 
fales  tlic  receipt  or  receipts  of  my  (kid  truftees  or  the  furvivoi 
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anfwerable  or  accountable  for  the  mifapplication  or  nonapplica-        1802. 
tion  thereof  or  of  any  part  thereof:  And  my  will  is,  and  I  do 


hereby  declare  and  direft,  that  the  money  to  arife  by  fale  of   kAEKimaod 
my  (aid  freehold  meffuages  and  hereditaments  at  Calcutta  afore-  v. 

faid,  after  payment  of  the  charges  and  expences  attending  fuch  ^J5!L!  "^ 
fide,  and  alio  the  rents  iffues  and  profits  thereof  Until  the  fame 
dial]  be  To  fold,  fhall  be  deemed  and  considered  as  part  of  the 
refidue  of  my  eftate  and  effe&s,  and  go  therewith  as  hereafter 
direfted."  And  the  teftator,  after  giving  divers  annuities  and 
bequefts,  then  gave  the  reft  and  refidue  of  hid  eftate  and  effe&s 
whatfbever  and  wherefbever,  whether  real  or  perfonal,  unto  the 
ftid  John  Pq/call  Larkins,  Samuel  Enderby  the  younger,  and 
George  Smith,  their  heirs,  executors,  adminiftrators,  and  affigns 
for  ever,  upon  certain  trufts  in  the  will  fet  forth.  And  con- 
cluded thus :  "  And  laftly,  I  do  hereby  nominate  and  appoint  my 
faid  brother  John  Pa/call  Larkins,  and  the  laid  Samuel  Enderby 
(he  younger j  and  George  Smithy  together  with  the  faid  Mary  Ann  . 
Larkins  my  (aid  brother's  wife,  and  the  faid  Mary  Cuming  and 
Henrietta  Samp/on,  guardians  of  my  faid  daughters  during  their 
relpe<5tive  minorities :  And  I  do  hereby  alfo  nominate  and  ap- 
point my  faid  brother  John  Pafcall  Larkins,  the  faid  Samuel 
Enderby  the  younger ;  and  George  Smith  executors  of  this  my  laft 
will  and  teftament 

The  teftator  had  no  other  real  eftate,  than  the  meffuage  and 
hereditaments  at  Calcutta  in  the  will  mentioned,  and  the  devifes 
above  (et  forth  are  all  that,  thd  faid  will  contains  relating  to 
land,  the  other  parts  of  the  will  relating  merely  to  perfonal  eftate. 

After  the  teftator  had  duly  executed  the  faid  will,  he  with  his 
own  hands  ftruck  out  by  drawing  a  pen  through  them  the  feveral 
words  and  paffages  hereinafter  mentioned  (that  is  to  fay),  in  the 
devife  of  the  freehold  meffuages  at  Calcutta  to  the  faid  John  Paf* 
call  Larkins,  Samuel  Enderby  the  younger  of  Aldermanbury,  in 
the  city  of  London,  Efquire,  and' George  Smith  of  Lincoln's  Inn, 
in  the  county  of  Middle/ex,  Efquire,  the  words  "  the  younger19 
and  "  George  Smith  of  Lincoln's  Inn  in  the^ounty  of  Middle/ex, 
Efquire,"  were  ftruck  out  by  a  pen  drawn  through  them.  And 
in  the  faid  bequeft  of  the  reft  and  refidue  of  the  real  and  per- 
fonal eftate  to  the  faid  John  Pq/call  Larkins,  Samuel  Enderby  the 
younger,  and  George  Smith,  the  following  words,  "  the  younger99 
and  "  George  Smith,  their  heirs,  ex,"  were  ftruck  out,  but  over 
the  words  "  heirs,  ex99  was  written  the  word  "Jtet."  And 
in  the  claofe  appointing  guardians,  the  following  words,  that 
•   vol.  iix.  c  is 
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is  to  lay,  "  the  younger,"  and  "  George  Smith,"  and  the  words 
"  Henrietta  Sampftnf'  were  ftruck  out  And  in  the  laft  claufc 
appointing  executors,  the  following  words,  viz.  "  the  younger," 
and  "  George  Smith,"  were  alfo  ftruck  out;  and  all  the  above  al- 
terations were  made  by  the  teftator  himfelf,  by  drawing  the  pen 
through  the  above  words.  Other  parts  of  the  laid  will  were  alfo 
altered  in  the  lame  manner  by  ftriking  out  different  pafiages 
thereof,  but  fuch  alterations  relate  only  to  the  teftator' s  perfonal 
eftate.  The  laid  teftator  never  in  any  manner  re-executed,  or 
republished  his  laid  will  after  making  the  above  mentioned  al- 
terations. At  the  time  when  the  laid  will  was  executed,  the  laid 
George  SmitA  the  younger  had  a  father  living,  George  Smith  the 
elder,  who  died  before  the  time  when  the  above  mentioned  al- 
terations were  made. 

The  qaeftion  for  the  opinion  of  the  Court  was,  Whether  the 
devue  of  the  eftate  at  Calcutta  to  the  truftees  named  in  the  (kid 
teftator' s  will  to  be  fold,  were  revoked  by  the  teftator' 6  having 
ftruck  oat  the  name  of  George  Smith,  one  of  fuch  truftees,  after 
the  execution  of  his  laid  will  ? 

■  Befl  fcjerjt.  for  the  Plaintiffs.  The  queftion  to  be  confidered  is, 
.Whether  by  ftriking  out  the  name  of  George  Smith,  one  of  the 
truftees,  the  teftator  revoked  the  devife  of  his  lands  in  Calcutta 
altogether,  or  whether  he  only  revoked  it  pro  tanto  ?  That  the 
intention  of  the  teftator  was  merely  to  revoke  the  truft  eftate 
.deviled  to  G.  Smith  is  moft  manifeft,  for  in  that  part  of  the  will 
■where  his  pen  had  accidentally  gone  too  far  and  erafed  the  word 
f*  heirs"  and  the  two  rirft  letters  of  the  word  "  executors,"  which 
were  to  enlarge  the  eftate  of  the  two  other  truftees,  he  wrote 
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remained  in  force.  A  revocation  effe&ed  by  erafure  or  altera- 
tion can  be  extended  no  further  than  it  appears  to  be  the  inten- 
tion of  the  teftator  that  it  fhould  operate.  The  $atute  of  frauds 
29  Car.  2.  c.^f.6.  ena&s,  that  no  devife  in  writing  of  lands, 
#c  nor  any  claufe  thereof  fhall  be  revocable  otherwife  than  by 
ibme  other  will  or  codicil  in  writing,  or  other  writing  declaring 
the  fame,  or  by  burning,  cancelling,  tearing,  or  obliterating  the 
fame  by  the  teftator  himfelf  or  in  his  prefence,  and  by  his  direc- 
tion and  confent  The  object  pf  this  provifion  was  that  where  a 
teftator  has  exprefled  a  clear  intention  by  writing,  that  intention 
(hould  not  be  fuperfeded  by  any  thing  but  a  clear  a&  of  the  tef- 
tator manifesting  an  intention  to  revoke.  The  a£l  therefore 
muft  appear  to  be  done  animo  revocandi :  and  the  efie£t  of  the 
a&  can  extend  no  further  than  fucli  an  intention  appears.  If 
it  were  otherwife  all  that  mifchief  would  arife  which  the  a&  was 
intended  to  prevent  In  Humphreys  v.  Taylor •,  //.  25  Geo.  2. 
m  Cane  5  Bac.  Abr.  tit.  Wills  and  Te/taments,  G.  p.  535.  JbL  ed. 
it  was  decided  that  "  if  A.  by  his  will  devife  all  the  refidue  of  his 
perlbnal  eftate  to  B.  and  C.  and  make  them  executors,  and  after 
by  a  codicil  cancel  and  revoke  every  legacy,  thing,  and  port  re- 
lating to  &,  and  revoke  bis  being  executor,  C.  ihall  have  the 
whole;  for  a  revocation  without  a  new  gift  ihall  have  the  fame 
efle£t  as  if  it  had  been  exprefsly  given :  and  whether  it  be  by 
codicil  or  obliteration  it  is  the  fame."  In  Lamb  v.  Parker, 
2  Fern.  496.  Lord  Keeper  Wright  fays,  the  rule  where  a  fubfe* 
quent  a&  ihall  amount  to  a  revocation  by  implication,  is,  that 
£icb  implication  muft  be  neceflary  and  wholly  inconiiftent  So 
in  Com.  Dig.  tit.  Devife,  F.  2.  it  is  laid  down,  that  a  revocation  of 
that  part  of  a  will  by  which  two  out  of  four  truftees  are  named, 
and  an  appointment  of  two  new  truftees  only  amounts  to  a  revo- 
etfion  of  the  two  truftees  and  conftitutes  two  others  in  their  ftead. 
.The  cafe  of  Hyde  v.  Mq/bn,  5  Bac.  Abr.  tit  Wills  and  Tefi.  G. 
p,  540.  Fin.  Abr*  tiL  Devife,  R.  2.  pi.  1 7.  is  alfo  a  very  ftrong  au- 
thority to  fhew  that  obliteration  unleft  done  animo  revocandi  will 
apt  amount  to  a  revocation  of  the  wilL  The  teftator  in  that  cafe 
haying  executed  two  duplicate  wills  and  delivered  one  to  his  exc- 
eptor, afterwards  made  great  alterations  in  that  which  he  re- 
tained, and  wrote  out  a  fair  copy  including  the  alterations, 
which  he  never  executed;  and  it  was  held  that  the  alterations 
did  not  amount  to  a  revocation  of  his  will,  but  only  fliewed  an 
intention  to  make  another,  which  intention  never  having  been 
carried  into  efleft  the  will  remained  in  force. 

c  2  Shepherd 
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Shepherd  Serjt.  contra.  Particular  modes  of  revoking  a  will 
of  lands  or  any  claufe  thereof  having  been  pointed  out  by  the 
ftatute  of  frauds,  the  Court  cannot  inquire  what  was  the  inten- 
tion of  the  teftator  in  obliterating  certain  parts  of  his  will,  unlefi 
he  has  purfued  the  directions  of  the  ftatute.  Now  by  the  ftatute 
two  forts  of  revocation  are  allowed ;  firft,  a  revocation  by  the 
mere  aft  of  the  party  without  any  witneftes,  as  tearing,  Can- 
celling, or  .obliterating;  and  fecondly,  by  executing  a  new  will 
in  the  prefence  of  three  wittieffes,  inconfiftent  with  the  bequefts 
of  the  former  wilL  Now  the  revocation  in  the  prefent  cafe,  if 
good,  will  in  effect  operate  as  a  new  devife,  and  yet  the  new 
devife  will  not  have  been  executed  according  to  the  provisions 
of  the  ftatute.  It  is  true,  that  if  this  were  a  devife  of  perfonalty 
it  would  be  different ;  for  in  that  cafe  no  atteftation  is  neceffary, 
any  writing  which  amounts  to  evidence  of  a  new  gift  being  fuf- 
ficient  to  pais  that  fpecies  of  eftate.  In  the  cafe  therefore  of 
Humphreys  v.  Taylor  the  devife  being  of  perfonalty  the  decifion 
is  no  authority  in  the  prefent  inftance.  With  reipeft  to  Hyde 
v.  Mafon  the  Court  did  not  decide  that  the  devifees  took  as  un- 
der a  new  bequeft,  but  only  that  the  devifor  having  an  intention 
to  revoke  had  not  carried  that  intention  into  execution,  and 
therefore  they  decreed  in  favour  of  the  duplicate  which  had  not 
been  obliterated,  without  engrafting  upon  it  any  of  the  intended 
alterations.  In  the  cafe  cited  from  Com.  Dig.  it  does  not  ap- 
pear whether  the  will  Ihbfequent  to  the  revocation  of  two  trus- 
tees, and  appointment  of  two  new  tniftees,.  were  re-executed 
according  to  the  ftatute  of  frauds  or  not :  coniequently  it  can- 
not be  inferred  from  thence  that  merely  (hiking  out  the  name 
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by  enlarging  it,  and  if  it  can  operate  at  all  muft  operate  as  a        1702. 
new  gift    Whatever  alters  either  the  quantity  or  quality  of  the 


eftate  of  the  devifee  muft  be  confidered  as  anew  devife:  as  if    •    oSm*"* 

the  teftator  after  giving  by  his  will  an  eftate  to  A.  his  heirs  v. 

and  affigns,  fhould  afterwards  ftrike  out  the  words  "  heirs  and     Aothers. *" 

u  affigns"  A.  could  not  take  an  eftate  for  life  unlefs  the  will 

were  re-executed.    It  is  alfo  material  to  attend  to  the  language 

of  the  ftatute  of  frauds,  which  {peaks  of  the  revocation  of  a  will 

or  any  claufe  thereof,  not  of  any  part  thereof:  from  which  it 

B&ay  be  inferred  that  a  revocation  muft  either  be  of  the  whole 

will  or  of  fome  claufe  thereof:  and  that  if  any,  thing  be  done 

by  the  teftator  amounting  to  a  revocation  of  any  part  of  a  will, 

k  cannot  operate  upon  lefs  than  upon  the  whole  claufe  to  which 

it  relates.     As  to  the  cafe  of  Sutton  v.  Sutton  it  cannot  affe& 

this*/  for  the  teftator  in  that  cafe  in  fa&  revoked  nothing. 

Having  deviled  all  his  lands  to  truftees  except  his  houfe  at 

Botfly  which  he  devifed  to  his  wife,  he  afterwards  fold  his  houfe 

at  Bath,  and  then  ftruck  the  exception  and  devife  to  his  wife 

out  of  his  will :  but  the  intereft  of  the  devifee  was  noj  afie&ed, 

nor  was  the  operation  of  the  remainder  of  the  claufe  in  any 

degree  altered  by  that  aft.  * 

Lord  Alvanley  Ch.  J.  I  have  no  doubt  upon  this  cafe.  A 
revocation  by  obliteration  will  have  the  fame  effeft  which  a  re- 
vocation by  any  other  means  will  have,  and  no  more.  I  lay  out 
of  the  cafe  the  confideration  of  the  devifees  being*  truftees,  for 
in  a  court  of  law  they  muft  be  confidered  as  joint  tenants  in 
fee  abfolutely.  Now  it  is  argued,  that  the  revocation  of  the 
devife  as  to  one  devifee  makes  an  alteration  in  the  intereft  of 
the  others.  But  whatever  this  alteration  be  it  is  not  an  altera- 
tion arifipg  from  a  new  gift,  but  merely  from  a  revocatiofi.  If 
the  remaining  devifees  were  to  acquire  any  eftate  which  they 
had  not  before,  fbmething  beyond  a  mere  revocation  would  be 
neceflary.  If  therefore  die  devifees  .had  been  tenants  in  com- 
mon, upon  the  erafure  of  one  name  the  remaining  two  would 
take  no  more  than  two  thirds  of  the  eftate. 

Rooke  J.  It  is  rather  extraordinary  that  this  point  fhould 
now  come  to  be  decided  for  the  firft  time;  but  though  the  point 
be  new  I  entertain  no  doubt  that  the  erafure  of  the  name  of 
George  Smith  is  to  be  confidered  as  a  revocation  of  the  devife 

pro  tanto  only.  * 

€  3  s  Chambre 
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Chambre  J.  It  would  be  moll  anreafonable  to  defeat  die 
intention  of  a  teftator  Co  plainly  exprefled  as  it  is  in  the  prefent 
cafe ;  and  before  we  could  come  to  filch  a  decifion  I  fhould  ex- 
pect authorities  to  be  cited  previous  to  the  flatute  of  fronds. 
For  the  revocations  enumerated  in  the  ftatute  were  revocations 
at  common  law,  and  ft  and  upon  the  fame  footing  as  if  that 
ftatute  had  never  patted,  it  being  declared  that  the  reftrielions 
introduced  by  that  ftatute  fhould  not  extend  to  thoie  revocations- 
The  only  argument  of  any  weight  which  has  been  ufed  is,  that 
the  remaining  devifees  take  a  larger  intereft.  But  that  argu- 
ment does  not  apply  here;  for  the  devifees  being  joint  tenants 
are  failed  per  my  et  per  tout ;  and  if  one  joint  tenant  die  in  the 
life  of  the  teftator  the  other  joint  tenant  takes  the  whole  of  the 
eft  ate,  though  it  never  veiled  in  him  during  the  life  of  the 
teftator,  the  reafbn  of  which  is  that  the  original  devife  is  fuffi- 
cient  to  pais  the  whole  intereft.  The  cafe  of  a  tenant  in  com- 
mon is  indeed  different,  he  being  only  feifed  of  an  undivided 
moiety.  The  effect  of  this  act  of  obliteration,  as  it  appears  to 
mc,  is  to  take  away  that  from  G.  Smith  which  the  teftator  at 
firft  intended  to  give  him.  I  cannot  entertain  a  doubt  upon 
the  fubject;  and  indeed  the  authorities  cited  are  all  one  way.  (a) 

(a)  The  certificate  »«  not  prepared  when  lliii  cafe  was  printed  ;  but  lee  pull.  I  to,. 


Fell.  5th. 

■MM*) 


Doe  ex  dim.  "Walker  v.  Stevenson. 
"difl  THIS  **"  an  »1> plication  to  ftay  proceedings 
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eje&ment  brought  by  a  perfon  who  had  before  failed  as  a  de- 
fendant, and  who  therefore  is  not  to  be  confidered  as  twice 
making  himfelf  an  a£tor. 

Vctughan  Seijt.  in  fupport  of  the  application  {aid,  that  the 
point  had  already  been  decided  in  Thru/taut  d.  WMiams  v.  Hold- 
fqfc  6  Term  Rep.  223. 

The  Court  thought  that  the  principle  of  the  rule  extended  as 
well  to  cafes  where  a  perfon  improperly  defends  an  eje&ment, 
as  where  he  improperly  brings  one,  and  therefore  made 

The  rule  abfolute.  (a) 


23 
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Dot  ex  dim. 
Walker 

v. 
Stevenson. 


(a)  The  practice  of  the  Courts  of  King's 
Batch  and  Common  Pleas  as  to  flaying  pro- 
ceedings in  actions  of  ejectment  till  pay- 
or ent  of  the  cofb  of  a  former  ejectment  on 
the  feme  title  corresponds.  See  the  cafes 
collected  HmlUcftLtw  of  Cofts  from  p. 445. 
to  467.  And  indeed  where  the  feme  title 
is  in  iffue,  the  above  practice  prevails 
though  the  ejectment  be  for  different  lands 
in  a  different  county,  and  a  new  Defendant 
be  added.  Keene  d.  Angel  v.  Angel,  and 
Another,  6  Term  Rep,  740.  and  though  the 
former  ejectment  was  brought  by  the  rather 
of  the  leflbr  of  the  Plaintiff"  ag.iinft  the  fa- 
ther of  the  Defendant.  Doe  d.  Feldon  v. 
R*e,  8  Term  Rep.  645.     But  the  practice 


of  the  two  Courts  as  to  flaying  proceedings 
in  other  actions  by  the  fame  Plaiotiff  for 
the  fame  caufe,  feems  to  differ  thus  far, 
that  the  Court  of  K.B.  flays  proceedings 
till  the  cods  of  the  former  action  are  paid 
wherever  the  Plaintiff's  proceedings  apw 
pear  to  be  vexatious,  but  the  Court  of 
C.  B.  never  interferes  unlets  the  merits 
of  the  cafe  have  been  tried  in  the  former 
action.  See  Wefion  v.  Withers,  %  Term 
Rep.  511.  Moult  on  q.t.  v.  Bingham,  and 
Baldwin  v.  Richards,  2  Term  Rep.  5 IX.  n. 
a.  for  the  practice  of  X.  B.  and  Com  v. 
C'iM,  2  Bl.  809.  and  Cooke  v  Dobree, 
1  H.  Bl.  1  a  for  the  practice  of  C.B.  AH© 
Hullotk\  Law  of  Colli,  p.  463.  to  467. 


Matthie  and  Others  v.  Potts. 


/tl.fch. 


hthis  was  an  a£Hon  on  two  policies  of  infiirance  on  goods  at  Infur*n<«  on 
•"■    twenty  guineas  per  cent.     In  one*of  the  policies  the  rifk  a  Spanijh  (hip 
was  defcribed  "  at  and  from  Naffau  to  Campeachy^  and  at  and  ^om  N*fi" t0 
from  Campeachy  to  Nqjfauper  the  (hip  or  veffel  called  La  Pura  continue  on  the 
y  Limpia,  or  any  other  Spant/h  (hip  or  fliips ;"  and  in  the  other,  g?*!*^jufjf" 
"  Per  the  Spani/h  fchooner  La  Pura  y  Lympia  from  Nqjflau  to  fafely  landed. 
Campeachy  with  a  licence  from  the  Governor  df  Najfau,  and  TOefluphsvms 
back  in  the  fame  fliip  La  Pura  y  Lympia,  or  any  other  fhip  or  the  Britijh  Go- 
lhips.w     #The  rifk  in  both  policies  was  defcribed  as  ufual  to  ^^SSs! 

peachy,  and  hav- 
ing arrived  off  that  port  made  fignab  for  launches  to  come  out,  into  which  the' goods  were  put  for  the  pur- 
pole  of  being  run  aJhore.  In  t  his*  fituation  the  goods  were  feized  by  two  Sfanijh  Government  brigs,  it 
being  contrary  to  the  Span! A  laws  to  import  BrHifh  goods  into  the  Spanijh  mam.  it  feems  that  the 
goods  were  protected  by  the  policy  while  on  board  the  launches,  foch  being  the  tribal  method  of  carrying 
00  that  trade.  But  it  was  held  that  fuch  a  lefs  was  not  well  defcribed  by  an  averment,  ftatmg  that  the 
goods  were  feixed  u  in  a  forcible  and  hoflile  manner  by  certain  perfons  enemies  of  our  Lord  the  King  to 
theiPlaintrfra  unknown."  ~  " 
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•Ca43 


CASES  in  HILARY  TERM 

endure  upon  the  goods  until  the  fame  would  be  difcharged 
and  tafely  landed.  In  the  count  upon  the  firft  policy  it  wm 
averred,  that  goods  to  the  amount  infured  were  {hipped  on 
board  the  (aid  Hup  to  be  carried  from  "Nqffau  upon  the  voyage 
afore&id,  "  the  laid  (hip  or  venel  then  and  there  being  licenfed 
for  that  purpofe ;"  and  in  the  count  upon  the  fecond  policy, 
*<  that  the  (aid  (hip  or  veflel  was  licenfed  as  in  the  (aid  policy 
of  affurance  mentioned."  The  lofe  in  both  counts  was  dated 
in  the  fame  manner,  viz.  that  before  the  (aid  goods  were  dis- 
charged or  fafely  landed  they  were  "  in  a  forcible  and  hoilile 
manner  leized,  captured,  taken,  and  carried  away  by  certain 
perJbns  then  being  at  enmity  and  open  war  with  our  Lord  the 
King  to  the  Plaintiffs  unknown." 

At  the  trial  before  Lord  Alvanley  Ch.  J.  at  the  GvildkaU  Sit- 
tings after  laft  Michaelmas  Term,  it  was  admitted  that  the 
Spaju/i  veflel  La  Pwa  y  Limpia  was  duly  licenfed  for  the 
voyage  in  queftion  by  the  Governor  of  the  Bahama  Hands 
purfuant  to  His  Majefty's  inftruclions  to  the  (aid  Governor, 
but  that  no  licence  was  granted  by  the  Spanifh  government  or 
any  other  perfon  on  their  behalf;  that  the  (aid  veflel  was  loaded 
with  the  goods  mentioned  in  the  declaration  and  bills  of  lading; 
that  La  Pvra  y  Lympia  failed  on  the  voyage  in  queftion  from 
the  Bahama  lflands  on  the  2i(l  April  1800,  and  on  the  30th 
*  of  the  fame  month  arrived  at  a  port  near  Campeachy,  and  put 
the  goods  into  a  launch  with  a  view  of  running  them  aihore  at 
Campeachy  in  the  night,  which  goods  were  afterwards  (eized  in 
their  paflage  to  Campeachy  by  two  Spani/h  government  brigs, 
the  landing  the  uune  being  illegal  by  the  revenue  laws  of  Spain, 
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that  the  trade  was  conduced  in  the  prefent  cafe  in  one  of  the        1802. 
afual  modes  (a),  to  find  a  verdift  for  the  Plaintiff,  which  they        ■ 

■ccordingiy  did.  %ro£Z 

Williams  Serjt  on  a  former  day  obtained  a  rule  to  fhew  caufe  _  «. 
why  this  verdift  fliould  not  be  fet  afide  and  a  new  trial  be  had, 
firft  on  the  ground  that  the  averment  in  the  declaration  tkat  the 
goods  weretcaptured  in  a  forcible  and  hoftile  manner  by  the 
King's  enemies  was  not  fupported  by  the  evidence ;  and  fecondly, 
that  as  the  licence  of  the  Brit(/k  Governor  at  Nqffau  was  con- 
fined to  the  Spani/h  fliip,  the  goods  were  not  protected  by  the 
licence  from  Britijh  capture  when  on  board  the  launch*  and 
confequently  the  rifk  at  that  time  was  materially  different  from 
that  infured  againft. 

When  the  cafe  came  on  the  Court  feemed  to  think  that  the 
latter  obje&ion  was  not  of  any  weight,  but  intimated  a  ftrong 
opinion  that  the  former  obje&ion  muft  prevail,  and  -recom- 
mended the  Plaintiffs  to  confent  to  a  new  trial,  and  in  the  mean 
time  amend  the  declaration. 

Shepherd  and  Vaughan  Serjts.  for  the  Plaintiffs,  exprefled 
their  willingnefs  to  accede  to  this  propofal  on  payment.of  the 
cofts  by  the  Defendant ;  but  the  payment  of  cofts  being  refilled, 
they  contended  that  the  averment  in  the  declaration  was  fuffi- 
ciently  proved  by  the  evidence,  fince  it  appeared  that  the  goods 
were  feized  by  perfons  being  enemies  of  the  King,  in  a  Situation 
which  rendered  them  the  fubjeft  of  prize;  that  although  it  ap- 
peared that  the  goods  were  contraband  by  the  laws  of  Spain,  it 
was  not  exprefsly  ftated  in  the  admiffions  that  they  were  feized 
for  that  reaibn,  and  that  unlefs  that  circumilance  were  diftin&ly 
made  out,  the  feizure  of  Britijh  goods  by  Spani/h  veflels  muii 
be  taken  to  be  a  feizure  Jure  belli* 

The  Court  however  retaining  their  former  opinion  declared 
that  the  new  trial  ought  to  be  granted  without  payment  of  cofts; 
and  Chambre  J.  added,  that  he  had  no  hesitation  in  ftating,  that 
in  his  opinion  the  Plaintiffs  ought  to  have  been  nonfuited,  be* 
caufe  the  evidence  produced  did  not  fupport  the  averment  of 
lots  in  the  declaration. 

Rule  abfolute. 

(s)  See  Hurry  v.  Tie  lUyal  Excksngt  holden  that  goods  were  protected  by  the 

Afwrmmct  C9mp*ay9amfe,v<A.  %.  p.  430.  and  policy  while  on  board  public  lighters  cm- 

Mwher  ••  Tb*  Lmdm  Affnrmuct  Company,  ployed  to  land  them  in  the  ufujl  courfc  of 

mi*  toL  3.  p.  430*  in  noti*,  where  it  was  trade. 
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1802. 

Af-bh.        Nathaniel  Taynton,    Adminiftrator,  fyc.  of  Joht 
Hannat  deceafed,  v.  Ramsay  Hannay. 

The  authority  of      ASSUMPSIT.    The  declaration  began  thus:  "  Ram/ay  Hannay 
in  idminLftrtior   Ji.    fete  of  Weftminfler,  ifc.  was  attached  to  anfwer  Nathaniel 
cording  to  the      Taynton,  adminiftrator  of  all  and  lingular  the  goods,  chattels,  and 
provjfiani  of  the  credits  of  John  Hannay,  fpecially  appointed  adminiftrator  thereof 
daring Yh*  «b-     with  the  will  annexed  according  to  the  force  and  effect  of  an  act 
fen™  of  m  we-   pa/ft-d  ;n  the  38th  year  of  the  reign  of  his  prefent  Majefty,  and 
country  don  not  alfo  by  a  decree  and  decretal  order  of  the  High  Court  of  Chancery 
'T**  "^i£Uy   °^  our  Sovcre'gn  Lo1^  *he  King,  holden  at  We/lminjler,  in  the 
dmthoffudi       county  of  M\ iddU/ex,  made  in  a  certain  caufe  iftftituted  in  the  laid 
JITloBuinfc       Court  by  ^  Thomas  Rainsjvrd  and  Jane  his  wife  againft  the  foid 
Nathaniel  and  John/lone  Hannay,  Richard  Hay,  and  Mary  his 
wife,  and  whilft  the  laid  caufe  was  depending  in  the  faid  Court 
of  the  Chancery  of  our  faid  Lord  the  King,  to  wit,  on  Thtrfday 
the  2 1  ft  day  of  March  in  the  39th  year  of  the  reign  of  our  faid 
Lord  the  King  at  Wefbninjter  in  the  faid  county  of  Middle/ex,  fpe- 
cially appointed  to  collect  and  get  in  the  outstanding  debts  and 
effects  of  the  faid  John  Hannay,  according  to  the  force  and  effect 
of  the  faid  act,  as  by  the  faid  decree  and  decretal  order  duly  en- 
rolled by  the  faid  Court  of  Chancery  of  our  Cud  Lord  the  King 
at  IVefbminfter  in  the  laid  county  of  Middle/ex,  and  now  there 
remaining,  relation  being  thereunto  hod,  will  omongft  other 
things  more  fully  and  at  large  appear,  of  a  plea  of  trefpafs  on  the 
cafe,  and  whereupon  the  laid  Nathaniel  adminiftrator  as  aforeiaid 
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authorifed  as  aforefaid  fince  his  death  in  this  refpeft,  hath  not        1802. 

yet  paid  the  faid  feveral  Aims  of  mon^  or  any  part  thereof  to  the      » 

laid  John  in  his  lifetime,  or  to  the  faid  Nathaniel  fince  his  deceafe     Tatnton 
(to  which  (aid  Nathaniel  letters  of  adminiftration  of  the  goods,      Hannay. 
chattels,  and  credits  of  the  faid  John  were  according  to  the  force 
and  effeft  of  an  aft  pafled  in  the  38th  year  of  the  reign  of  his 
prefent  Majefty  by  John  by  Divine  Providence  Archbifhop  of 
Canterbury,  primate  of  all  England  and  Metropolitan  in  due  form 
of  law  granted,  to  wit,  at  Wejhninfter  aforefaid  in  the  county 
aforefaid,  on  the  8th  day  of  December  1798,  and  which  faid  Na- 
thaniel was  by  a  decree  and  decretal  order  of  the  High  Court  of 
Chancery  of  our  Sovereign  Lord  the  King,  holden  at  Wejlminjler 
in  the  faid  county  of  Middlefex,  made  in  a  certain  caufe  inftituted 
by  one  Thomas  Ramsford  and  Jane  his  wife  againft  the  faid  Nor 
thanieL,  John/lone  Hannay,  Richard  Hay  and  Mary  his  wife^ 
and  whilft  the  faid  caufe  was  depending  in  the  faid  Court  of 
Chancery,  i'o  wit,  on  the  21ft  day  of  March  in  the  39th  year  of 
the  reign  of  the  now  King,  at  Wejlminjler,  in  the  faid  county  of 
Middlefex,  fpecially  appointed  to  colleft  and  get  in  the  outftand- 
ing  perfbnal  eftate  of  the  faid  John  Hannay,  according  to  the 
force  and  effeft  of  the  faid  aft  as  by  the  faid  decree  and  decretal 
order  duly  inrolled  in  the  (hid  High  Court  of  Chancery  at  Wejl- 
minjler aforefaid  in  the  county  aforefaid,  and  now  there  remaining, 
relation  being  thereunto  had  will  more  fully  and  at  large  appear) 
or  to  either  of  them,  although  fb  to  do  he  the  faid  Ram/ay  was 
requefted  by  the  faid  John  in  his  lifetime  and  by  the  faid  Natha- 
niel fince  his  death  afterwards,  to  wit,  on  the  faid  ift  day  of  Aw 
gitft  1800  aforefaid,  and  often  afterwards,  to  wit,  at  Wejlminjler 
aforefaid,  nor  did  he  pay  the  fame  or  any  part  thereof  to  John- 
ftone  Hannay,  to  whom  probate  of  the  will  of  the  faid  John  was 
by  due  authority  granted*  and  which  faid  John/lone  Hannay  at 
the  time  of  the  granting  of  the  faid  letters  of  adminiftration  of 
the  goods,  chattels,  and  credits  of  the  faid  John  Hannay  to  the 
faid  Nathaniel,  was  and  ftill  is  refiding  out  of  the  juriftliftion  of 
his  Majefty's  Courts  of  Law  and  Equity  in  that  part  of  Great 
Britain  commonly  called  England,  and  out  of  Englamf  aforefaid, 
and  which  faid  John/lone  Hannay  was  at  the  time  of  the  com- 
mencement of  this  fuit  refiding  out  of  the  jurifHiftion  of  his 
Majefty*s  Courts  of  Law  and  Equity  in  that  part  of  Great  Britain 
commonly  called  England,  and  out  of  England  aforefaid,  but  he 
to  do  this  hath  hitherto  wholly  refufed  and  ftill  refufes :  where- 
fore the  laid  Nathaniel,  administrator  as  aforefidd,  fays,  he  W 

injured 
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injured  and  hath  fuftained  damage  to  the  value  of  300/.  and 
therefore  he  brings  his  frit,  %c.  And  the  laid  Nathaniel  ill  fa£t 
{kith,  "that  the  faid  decree  and  decretal  order  is  in  foil  force  and  - 
effect  not  in  any  wife  reverted,  annulled,  fet  aiide,  or  rendered 
void.  And  he  brings  here  into  court  the  letters  of  adminiftra- 
tion  of  the  faid  John,  which  fufficiently  prove  to  the  Court  here 
the  granting  thereof  in  form  aforefaid,  the  date  whereof  is  on 
the  day  and  year  in  that  behalf  mentioned." 

The  Plaintiff  craved  oyer  of  the  letters  of  ad  mini  it  rati  on,  which 
being  accordingly  fet  out,  appeared  to  be  in  the  form  prefcribed 
by  the  Stat  3  8  Geo.  3.  c.  87.  He  then  pleaded,  ift,  Non  ajfump- 
Jit  s  idly,  that  Johnftone  Hannay  was  not  at  the  time  of  the 
commencement  of  the  fuit  refidiug  out  of  ^England  ,•  31%,  a 
fet-off;  upon  which  three  pleas  hTues  were  joined.  Fourthly, 
he  pleaded  "  that  the  laid  John/lone  Hannay  on  the  1 8th  day  of 
.July  in  the  year  of  our  Lord  1801,  at  Weflminfier  aforefaid  in 
the  laid  county,  died." 

To  this  laft  plea  the  Plaintiff  demurred  generally,  and  the 
Defendant  joined  in  demurrer. 

Onflow  Serjt.  in  fupport  of  the  demurrer.  This  queftion  de- 
pends upon  the  construction  of  38  Geo.  3.  c.  87.  and  the  de- 
cree of  the  Court  of  Chancery  founded  thereupon.  That  ail 
after  reciting  that  the  laws  then  exifting  were  not  fufficient  to 
enforce  a  foeedy  diftribution  of  the  affets  of  deceafed  perfons 
where  the  executor  to  whom  probate  of  the  will  had  been 
granted  was  out  of  the  jurifdiclion  of  his  Majcfty's  Courts  of 
Law  and  Equity,  provides  that  where  fuch  executor  ihall  re- 
out  of  the  jurisdiction  of  fuch  courts,  the  Ecclefiaftical  Court 
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fuk  k  depending  (hall  direft.     Now  the  prefent  Plaintiff  having        1 802. 
been  appointed  adminiftrator  by  the  Ecclefiaftical  Court  and       ■■ 
colle&or  of  the  debts  due  to  the  teftator  under  a  decree  of  the     Tatntoji 
Court  of  Chancery,  nothing  is  dHclofed  by  the  plea  to  prevent     Han  nay. 
him  from  proceeding  in  this  fuit.     It  appears  from  the  provifb 
in  the  5th  feAion  that  the  Legiflature  did  not  intend  that  the 
fpecial  adminiftration  lhould  ceafe  immediately  upon  the  return 
of  the  executor ;  for  if  that  authority  were  to  ceafe  on  that 
event  happening,  it  would  be  unneceflary  for  the  executor  to 
be  made  a  party  to  the  fuit  in  Equity ;  and  if  the  authority  does 
not  ceafe  immediately  upon  the  return  of  the  original  executor, 
neither  will  it  ceafe  upon  the  death  of  fuch  executor.     Upon  the 
death  or  return  of  the  executor  the  authority  of  the  fpecial  ad- 
miniftrator becomes  voidable,  but  it  cannot  be  aftually  avoided 
*  without  obtaining  a  reverfal  of  the  decree  of  the  Court  of  Equity, 
and  poffibly  the  Court  of  Equity  might  refufe  to  reverfe  the  decree 
without  obliging  thofe  who  applied  for  fuch  reverfal  to  pay  the 
cofts  incurred  or  bring  the  fund  into  court 

Bayley  Serjt  contra.     The  authority  derived  under  this  aft 
of  Parliament  is  a  temporary  adminiftration  granted  for  fpecial 
purpofes,  and  when  thofe  purpofes  ceafe,  the  authority  is  not 
merely  voidable,  but  void.     If  an  executor  refident  out  of  the 
kingdom  never  prove  the  will,  and  adminiftration  be  granted  to 
one  durante  abfentid  of  fuch  executor,  upon  the  return  of  the 
executor  the  adminiftration  becomes  void.    Slater  v.  May,  2  Lord 
Raynu  1071.     So  where  adminiftration  is  granted  durante  minori 
atate,  if  pending  the  a&ion  the  minor  comes  of  age  it  may  be 
pleaded  in  bar  puis  darrein  continuance.     Major  v.  Peck,  1  Lutw. 
338.     In  cafe  of  the  death  of  the  executor  a  fortiori  the  above 
rule  muft  prevail,  for  if  he  leave  a  will  and  appoint  an  executor 
refident  within  the  kingdom,  that  executor  becomes  the  legal  re- 
prefentative  of  the  firft  teftator,  and  if  no  executor  be  nominated,  r 
adminiftration  de  bonis  nan  may  be  taken  out.     If  an  adminif* 
trator  durante  abfentid  of  the  executor  who  has  not  proved  the 
will  file  a  bill  in  equity  or  commence  an  a&ion  at  law,  it  is  clear 
that  upon  the  death  of  the  executor  fuch  fuit  will  abate,  and  if 
it  had  been  the  intention  of  the  Legiflature  that  fuch  fuits  com- 
menced by  an  adminiftrator  appointed  under  the  ftatute  on  ac- 
count of  the  abfence  of  an  executor  who  has  proved  fhould  not 
abate,  it  is  reafonable  to  fiippbfe  that  fome  provifion  would  have 
been  introduced  to  put  both  cafes  upon  the  fame  footing. 

Lord 
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Lord  Alvahley  Ch.  3.  On  the  beft  consideration  which 
I  can  bcftow  upon  this  cafe  I  am  of  opinion  that  the  power 
derived  under  this  act  of  Parliament  and  the  decree  of  the  Court 
of  Chancery  muit  from  the  nature  of  the  cafe  be  held  to  be  de- 
termined by  the  death  of  the  executor;  on  which  event  a  new 
right  accrued  to  fome  other  perion  to  take  out  adminift  ration 
either  as  next  of  kin  to  the  original  teftator,  or  as  executor  of 
the  deceafed  executor.  I  do  not  think  that  the  aft  of  Parlia- 
ment has  gone  far  enough  to  confer  any  right  upon  the  (pedal 
adminiftrator,  after  the  caufes  have  ceafed  for  which  the  admi- 
nillration  was  granted.  The  object  of  thole  who  introduced 
thi*  act  was  to  remedy  the  inconvenience  anting  from  the  Eccle- 
fiaftical  Courts  not  thinking  themlelves  authorised  to  grant  a 
new  admin  titration  where  probate  had  been  once  granted  and 
lite  executor  was  gone  abroad.  The  confequence  of  this  defect 
in  their  authority  was  that  there  was  no  perion  exifting  within 
the  jurililiciion  of  the  Courts  of  Law  or  Equity  duly  authoriled 
to  appear  or  to  collect  the  debts,  ai  there  was  in  thofe  cafes  where 
adminift  rat  ion  was  granted  durante  abfentid  of  an  executor  who 
had  never  proved  the  wilL  Jt  never  was  fuppofed  that  a  Court 
of  Equity  had  any  power,  before  any  fuit  commenced  againft  the 
executor,  to  appoint  a  perion  to  collect  the  debts  of  the  teftator : 
but  when  once  a  perton  capable  of  mftaining  the  character  of 
legal  representative  was  brought  into  a  Court  of  Equity,  that 
Court  in  caie  of  his  infblvency  or  mifconducl  would  appoint 
another  perion  to  manage  the  affairs  of  the  teftator,  and  compel 
die  legal  rep  re  fen  tat  ivc  to  permit  fuch  perion  to  fue  in  his  name : 
but  even  in  that  caie  the  perton  £o  appointed  could  never  be  em- 
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fpecmUy  confined  to  the  purpofes  of  that  fuit.     Then  it  is        1802. 

urged  that  by  virttie  of  the  fourth  feftion  of  the  aft  the  Plaintiff 

being  fuch  adminiftrator  is  appointed  by  the  Court  of  Equity  Tayntos 
to  collect  the  debts;  and  that  the  authority  under  that  appoint*  Hammat. 
ment  ftill  fubfifts.  But  how  long  is  the  fuit  in  equity  to  con- 
tinue ?  and  how  long  is  the  colleftor  to  aft  ?  It  is  anfwered 
that  the  aft  has  provided,  that  upon  the  return  of  the  executor 
he  may  be  made  a  party  to  the  fuit  in  equity,  and  may  obtain  a 
reversal  of  the  appointment.  But  it  feems  to  me  that  the  mo* 
ment  the  executor  becomes  ameihable  to  the  Court  he  not  only 
may  but  muft  be  made  a  party  to  the  fuit,  and  that  until  he  be^ 
the  caufe  muft  ftand  ftill,  and  there  muft  be  an  end  of  the  col- 
lection of  the  debts.  For  a  Court  of  Equity  to  authorife  a  pexv» 
ion  to  colleft  the  debts  of  a  teftator  in  the  room  of  the  real  re*  * 
preventative,  when  that  reprefentative  is  capable  of  being  brought 
before  the  Court,  and  yet  is  not  brought  before  the  Court, 
would  be  a  proceeding  altogether  unheard  o£  and  would  be  in- 
fringing on  his  legal  rights.  He  might  take  out  probate  of  the 
will,  and  thereby  at  once  fuperfede  the  authority  of  the  fpecial 
adminiftrator  and  colleftor.  The  true  conftruftion  of  the  aft 
as  it  feems  to  me  is  this,  that  where  the  real  reprefentative  is 
beyond  the  jurifdi6lion  of  the  Court  of  Chancery  and  incapable 
of  afting  for  himfelf  a  power  is  given  to  fubftitute  another  per- 
ion  during  his  abfence :  but  the  moment  fuch  reprefentative  is 
capable  of  doing  his  own  duty,  or  that  in  confequence  of  his 
death  any  other  perfhn  becomes  entitled  to  perform  that  duty  in 
his  ftead  by  taking  out  adminiftration,  all  the  inconvenience 
which  it  was  the  objeft  of  the  aft  to  provide  againft  is  at  an  end: 
and  confequently  the  power  which  was  given  to  the  ipecial  adr 
miniftrator  during  the  abfence  of  the  executor  is  done  away. 
Though  I  could  have  wifhed  that  the  aft  had  gone  farther  and 
authorised  the  fpecial  adminiftrator  to  aft  until  a  newadminiftra* 
tion  had  been  taken  out,  yet  under  the  terms  of  this  aft  of  Par- 
liament I  cannot  find  that  we  are  authorifed  to  extend  the  power 
of  the  fpecial  adminiftrator,  fince  by  fb  doing  we  fhould  enable 
him  to  colleft  all  the  debts  which  it  belongs  to  the  new  reprefen- 
tative to  colleft,  before  the  latter  could  have  an  opportunity  of 
invefting  himfelf  with  the  proper  authority.  The  aft  of  Parlia- 
ment provides  only  for  a  fpecial  cafe :  and  the  moment  that  any 
perfbn  capable  of  afting  as  reprefentative  comes  within  the  juri£- 
diftionof  the  Courts  of  Law  and  Equity  the  power  ceafes;  and 

the 
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the  Court  of  Equity  will  not  proceed  in  the  fuit  until  he  be  nude 
a  party.  Under  the  circumftances  of  this  cafe  the  Court  of 
Equityprobably  would  fuperfede  the  power  given  to  the  Plaintiff. 
If  the  next  of  kin  to  the  original  teftator  were  to  refufe  to  take 
oat  adminiftration,  the  Spiritual  Court  would  grant  adminiftra- 
tion  ad  coiligetida  bona .-  but  this  is  only  done  upon  the  refuial 
of  the  party  entitled ;  and  the  authority  in  fiich  cafe  would  not 
be  derived  from  the  Court  of  Chancery  but  from  the  Spiritual 
Court  Upon  the  whole  I  am  of  opinion  that  the  adminiftration 
is  at  an  end,  and  that  the  prefect  Plaintiff*  cannot  maintain  the 
action  in  his  own  name. 

Rooke  J.  This  is  a  queftion  on  the  construction  of  a  new 
aft  of  Parliament,  and  it  is  with  considerable  diffidence,  I  enter* 
tain  an  opinion  different  from  that  of  my  Lord  on  the  interpre- 
tation to  be  put  upon  that  aft ;  efpecially  when  I  confider  his 
long  experience  in  a  Court  of  Equity.  As  this  is  a  new  cafe  I 
think  the  beft  courfe  which  we  can  purfue  is  to  adopt  that 
eonftruftion  which  will  moft  effentially  promote  the  ends  of 
juftjee.  The  objection  is  taken  not  by  the  executor,  nor  by 
any  perfbn  having  a  right  in  confluence  of  his  death,  but  by  a 
debtor  only,  who  is  at  all  events  anfwerable  to  the  eftate  of  the 
deceafed  teftator.  The  perfon  who  now  fues,  does  it  under  a 
rpecial  authority  granted  to  him  by  virtue  of  the  aft  of  Parlia- 
ment, and  is-entirely  under  the  control  of  the  Court  of  Equity 
by  which  he  is  appointed  collector,  and  to  which  he  is  account- 
able for  every  ftep  of  his  proceedings.  Though  on  the  death  of 
the  executor  a  new  right  accrues,  yet  until  that  right  be  com- 
pleted and  reduced  into  effect,  I  think  the  fpecial  authority  granted 


Tayntow 
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began  de  novo  by  the  new  reprefentative.  As  the  fuit  in  Equity  1 802. 
does  not  abate  upon  the  return  of  the  executor  I  think  we  are 
warranted  in  faying  that  it  continues  until  the  appointment  of  a 
new  reprefentative  notwithftanding  the  death  of  the  executor.  Hanxat. 
If  this  conftru&ion  be  not  put  upon  the  aft  great  inconvenience 
may  enfue.  Suppofe  the  executor  to  die  in  India  and  no  intel- 
ligence to  arrive  in  England  of  his  death  till  fix  months  after- 
wards; if  all  the  intermediate  acts  of  the  fpccial  adminiftrator 
are  to  be  fet  afide  great  confufion  will  follow.  I  am  therefore  of 
opinion  that  the  authority  of  the  Plaintiff,  though  it  became  void- 
able by  the  death  of  the  executor,  was  not  rendered  actually 
void. 

Chambre  J.  I  entirely  concur  with  my  Brother  Evoke  in 
thinking  that  the  plea  is  bad,  and  that  the  Plaintiff  is  entitled  to 
judgment,  and  I  will  add  that  I  have  no  great  difficulty  in  form- 
ing this  opinion.  This  a£l  of  Parliament  was  certainly  made  for 
very  beneficial  purpofes,  but  many  of  its  provifions  have  been 
framed  with  a  very  fhort-fighted  view  of  legal  confluences :  of 
this  I  could  point  out  many  inftances,  but  it  is  not  neceflary  in 
the  prefent  cafe.  The  fpecial  adminiftration  in  the  prefent  cafe 
has  been  compared  to  other  limited  adminiftrations ;  which  how- 
ever appear  to  me  to  be  of  a  very  different  fort.  Where  adminif- 
tration is  granted  durante  abfentia,  or  durante  minoritate,  it  ex- 
pires by  the  terms  of  the  authority  upon  the  executor  returning 
or  coming  of  age:  and  if  we  could  find  that  the  Legiflature  had 
prefcribed  any  exprefs  limitation  in  the  prefent  inftance  by  the 
terms  in  which  the  authority  is  directed  to  be  granted,  we  fhould 
be  bound  to  abide  by  the  expreffions  of  the  ftatute.  But  I  think 
that  the  intention  of  the  Legiflature  was  not  to  limit  the  autho- 
rity to  the  return  or  death  of  the  executor:  and  certainly  I  am 
not  inclined  by  argument  from  analogy  to  narrow  the  beneficial 
effe&s  of  this  act,  but  on  the  contrary  where  the  conitru&ion  is 
doubtfid  I  fhould  rather  be  difpofed  to  enlarge  them.  Great  in- 
convenience might  arife  from  the  conftru&ion  contended  for  by 
the  Defendant  And  though,  when  all  the  parties  are  refidentin 
England^  thefe  inconveniencies  may  be  eafily  remedied  by  taking 
out  adminiftration,  yet  other  cafes  might  give  rife  to  great  em- 
barraflinent,  and  the  prefent  affords  a  ftriking  inftance  of  this 
fort.  It  is  faid  that  John/lone  Hannay  died  in  India,  but  under 
what  drcumftances,  and  whether  he  left  a  will  and  appointed  an 
executor,  does  not  appear'.    Till  thefe  circumftances  can  be  aC 

^ftiL»ni«t  i>  certained, 
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curtained,  and  the  will  of  the  deceaied  executor  proved,  or  acV 
roiniftration  to  the  original  teftator  token  out,  all  proceedings  to 
do  juftice  to  the  creditors  mull  be  fufpended,  and  two  years  may 
elapfe  before  any  thing  can  be  done.  This  is  a  limited  adminii- 
tration,  and  the  nature  of  the  limitation  mull  be  collected  from 
the  form  of  the  letters  of  adminiftration  which  the  a£l  prefcribes. 
Now  the  letters  take  no  notice  of  the  Courts  of  Law,  but  direct 
that  the  party  mail  be  adminiftrator  for  the  purpofe  of  becoming 
a  party  to  a  fuit  in  equity  and  of  carrying  the  decree  in  that 
fuit  into  effect,  and  no  further  or  otherwife.  The  authority  is 
limited  and  ftrictly  limited.  The  party  therefore  is  not  a  gene- 
ral adminiftrator  of  the  effects,  but  is  only  an  adminiftrator  for 
the  purposes  of  the  fuit  in  equity:  yet  being  created  by  the  acl 
adminiftrator  for  the  purpofes  of  the  fuit  he  is  adminiftrator  dur- 
ing the  fuit,  and  is  to  do  every  thing  neceffary  to  give  effect  to 
the  fuit.  Then  what  has  the  Court  of  Equity  directed  him  to 
do?  The  declaration  lays  that  he  is  appointed  to  collect  and 
get  in  the  outftonding  debts,  which  implies  an  authority  to  bring 
actions  for  them,  and  that  authority  he  has  exercifed  in  bringing 
the  prefent  action.  This  construction  appears  to  me  to  be  ftrictly 
warranted  by  the  latter  part  of  the  fifth  lection,  which,  looking 
to  the  arrival  of  the  executor  and  regarding  the  fpecial  adminif- 
trator not  as  a  fubftitute  for  the  executor  to  all  intents,  but 
merely  for  the  purpoles  of  the  fuit,  does  not  fuppofe  that  fuck 
arrival  would  absolutely  fupcrfede  his  authority,  but  directs  that 
the  executor  ftiall  be  made  a  party  to  the  fuit  in  equity  upon 
which  the  authority  of  the  adminiftrator  would  ceafe.  And 
though  no  provifion  is  made  in  this  lection  in  cafe  of  the  death 
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been  done  either  by  the  Court  of  Chancery  or  the  Ecclefiaftical        T8o3. 

Court  to  determine  his  authority.    In  this  cafe  notliing  has  been 

done.     Under  thefe  circumftances  therefore  I  am  of  opinion 

that  the  authority  of  the  Plaintiff  remains,  and  that  judgment      Hamnat. 

ought  to  be  given  in  his  favour. 

Judgment  for  the  Plaintiff 


Tatnton 


f*k  9th; 

Morck  and  Another  v.  Abel*  x* /{^J0* 

rPHis  was  an  adlion  on  a  policy  of  infiirance  effc&ed  on  the  A  foreigner  cm. 

«6th  July  1797  on  goods  on  board  the  Juliana  Maria,  war-  JK^wnSm 
ranted  Danijli  fhip  and  property,  "  at  and  from  Bengal  arid  all  p»w  hy  him  upon 
and  every  port  or  place  wherefoever  and  whatfbever,  as  well  on  JU^fc|f  Jhe  voyl 
the  other  fide  as  at  and  on  this  fide  the  Cape  of  Good  Hope,  in  »**  he  in  contra- 
port  and  at  lea,  in  all  places  and  at  all  times,  with  liberty  to  BnttfiUwu 
touch,  flay,  and  trade,  load  and  unload  and  reload;  at  all  and  Therefore  whet* 
any  of  the  faid  ports  and  places,  until  the  fhip's  arrival  at  Co-?  fcaed^ujxm  a* 
penhagenT     The  declaration  alleged  that  the  cargo  was  put  on  ^ft  ^"V-r 
board  at  Calcutta  in  Bengal,  that  the  Plaintiffs  were  interested,  (m  whkh  then* 
and  that  the  fhip  and  cargo  were  afterwards  captured  "  by  cer-  ■*•  ^""fi r"- 

-  A       n  ?       ,    ,      Tr.       »  tlemenu)  to  C#- 

tain  then  enemies  of  our  Lord  the  King.  i<*&itt»,andth« 

The  caufe  was  tried  before  Lord  Alvanleu  Ch.  J.  at  the  Guild-  ^  ^dad  n 

^  CaUwtts  contra* 

hall  Sittings  after  laft  Michaelmas  Term,  when  it  appeared  that  ry  to  12  Car.  2. 
the  PlaintifEi  were  fubje6U  of  Denmark  and  refident  in  Copen-  oJ^heMthat 
hagen,  and  the  fhip  Juliana  Maria  a  Danj/h  fhip;  that  the  cargo  the  aflured 


was 


which  was  the  fubjc&  of  the  prefent  infiirance  was  taken  on  board  "^er^ckrfia 
at  Calcutta  on  the  5  th  March  1797;  and  that  the  fhip  and  cargo  premium:  even 
on  the  voyage  from  Calcutta  to  Copenhagen  were  captured  by  the  ^hit'the  £ra£ 
French  and  condemned  as  prize.     An  obje&ion  was  taken  to  the  tice  of  loading  * 
Plaintiff's  recovery  on  the  ground  of  its  being  illegal  under  the  S2SJ^pro- 
provifionsof  the  12  Car*  2.  c.  i%.f.  1.  to  export  goods  from  Cat-  vailed  forakngth 
cutta  in  any  fhip  not  belonging  to  a  BritiJIi  fubje&:  and  this  ol>-  heeTauthorifed 
je&ion  prevailing  the  Plaintiffs  then  infifted  that  if  the  exporta-  by  aft.of  Pulia- 
tion from  Calcutta  were  illegal,  the  rifk  never  commenced,  and  Ihe'mi^ment  in 
that  the  Plaintiffs  therefore  were  entitled  to  a  return  of  premium.  v«^oa* 
The  Jury  were  dire&ed  by  his  Lordfhip  to  find  a  verdift  for  the 
Plaintiffs,  liberty  being  referved  to  the  Defendant  to  mote  that 
{hch  verdiA  might  be  let  aGde  qnd  a  nonfuit  be  entered. 

Accordingly  a  rule  nifi  for  that  purpofe  having  been  obtained, 
Shepherd  and  Beft  SerjU,  now  fhewed  caufe.  Admitting  the  prin- 

J>  %  ciple 
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ciple  laid  down  in  Vandyck  v.  Hewitt,  i  Eafl,  96.  that  where  * 
policy  is  effected  to  infure  a  trading  with  an  enemy,  the  contract, 
is  fuch  a  complete  violation  of  the  general  law  of  the  country, 
that  the  allured  cannot  recover  back  his  premium,  ftill  that  prin- 
ciple cannot  govern  the  prefent  cafe.  The  loading  the  cargo 
injured  at  Calcutta  by  the  Plaintiffs  was  merely  a  violation  of  a 
particular  law,  to  which  though  every  Briti/h  fubject  is  bound 
to  pay  implicit  obedience,  yet,  as  againft  a  foreigner,  a  know- 
ledge of  that  law  cannot  be  implied  fo  as  to  fubject  him  to  the 
fame  penalties  for  the  difobedience  of  the  law  which  a  Briti/h 
fubject  would  incur.  Now  the  policy  in  the  prefent  cafe  being 
effected  in  favour  of  a  Danijh  fubject  and  being  contrary  to  the 
municipal  law  not  of  his  own  country  but  of  Great  Britain,  is 
certainly  not  an  immoral  contract:  for  though  it  be  immoral  in 
the  fubject  of  any  (late  to  violate  the  laws  of  his  own  ftate,  yet 
it  is  not  immoral  in  him  to  violate  the  local  regulations  of  an- 
other ftate.  In  Vandyck  v.  Hewitt  Lord  Kenyan  obferves,  "  there 
is  no  diftingui  firing  this  cafe  in  principle  from  the  common  cafe 
of  a  fmuggling  transition :  where  the  vendor  affifts  the  vendee 
in  running  the  goods  to  evade  the  laws  of  the  country  he  cannot 
recover  the  goods  themfelvcs  or  the  value  of  them."  Undoubt- 
.  edly  that  pofition  is  completely  cftablifhcd  by  the  cafes  of  Cltigat 
v.  Pmahma,  4  Term  Sep.  466.  and  Weymel  v.  Bead,  5  Term 
Rep.  509.  But  it  is  to  be  oblcrved  that  the  principle  on  which 
thole  decifions  in  part  proceeded  was,  thatwhere  a  foreigner  aflifts 
in  the  attempt  to  evade  the  Briti/h  laws,  as  by  packing  the  goods 
in  a  manner  convenient  for  fmuggling,  he  thereby  evidences  his 
knowledge  of  the  law  wliicli  lie  violates,  and  cannot  therefore  avail 
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Vaughan  Serjt  contra.    In  Hcmfon  v.  Hancock,  8  Term  Rep.        1802. 
577.  Lord  Kenyan  fays,  "there  is  no  cafe  to  be  found  where  ' 

when  money  has  been  a&ually  paid  by  one  of  two  parties  to     andAiwtlmr 
the  other  on  an  illegal  contract,  both  being  participes  criminis,  an  «. 

a&ion  has  been  maintained  to  recover  it  back  again."  His  Lord-  ,u 

(hip  adds,  "  here  the  money  was  not  paid  on  an  immoral, 
though  an  illegal  confideration  :  and  though  the  law  would  not 
hare  enforced  the  payment  of  it  yet  having  been  paid  it  is  not 
againft  confcience  for  the  Defendant  to  retain  it."  If  the  pro- 
portion laid  down  by  Lord  Kenyan  be  true  where  both  parties 
are  participes  criminis,  furely  it  will  apply  with  double  force  to 
the  prefent  cafe  where  the  Plaintiff  is  the  fole  offending  party; 
lor  this  policy  being  general  from  Bengal,  where  the  Danes 
have  fettlements,  to  Copenhagen  was  not  illegal  when  effe&ed, 
though  the  fubfequent  illegal  ail  of  loading  from  Calcutta  has 
deprived  the  Plaintiff  of  his  right  to  recover.  The  cafe  of 
Vandyck  v.  Hewitt  has  been  diftinguifhcd  on  the  ground  of  the 
Plaintiffs  in  that  cafe  having  violated  the  general  law  of  the 
country,  whereas  the  prefent  Plaintiffs  have,  it  is  faid,  offended 
againft  a  mere  municipal  regulation.  But  the  a&  of  navigation, 
which  was  in  fa£l  pafled  againft  foreigners,  and  has  formed  fo 
effential  a  groundwork  of  our  naval  ftrength,  can  hardly  be 
deemed  a  mere  municipal  regulation,  or  wholly  unknown  to 
foreigners.  It  is  to  be  pbferved  that  the  prefent  Plaintiffs  never 
claimed  the  return  of  premium  until  they  had  failed  in  their  de- 
mand for  a  total  lofs ;  the  riik  therefore  was  run  before  the  con- 
tra&  was  attempted  to  be  refcinded,  and  the  diftin&ion  fome- 
times  taken  between  contra£ts  executory  and  executed  will  not 
help  the  Plaintiffs'  claim.  The  cafes  of  Lawry  v.  Bourdicu, 
Doug.  468.  and  Andree  v.  Fletcher,  3  Term  Rep*  266.  are  deci- 
five  to  fhew  that  the  Plaintiff)  are  not  entitled  to  recover ;  for  in 
both  thofe  cafes  the  policies  being  illegal  and  the  riik  been  run 
the  affured  were  not  allowed  to  recover  the  premium. 

Lord  Alvanley  Ch.  J.  Unfortunately  this  policy  was  effec- 
ted previous  to  the  palling  of  the  37  Geo.  3.;  and  though  I  be- 
lieve that  before  the  patting  of  that  ftatute  the  provifions  of  the 
navigation  laws  had  been  relaxed  in  pra£tice  with  refpe&  to  fo- 
reigners, ftill  in  a  Court  of  Law  the  Plaintiffs  are  not  entitled  to 
recover  if  the  trading  in  queftion  contravened  the  regulations  of 
that  aft.    The  point  however  upon  which  this  cafe  comes  before      £  3  8  J 

n  3  th« 
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the  Court  is,  whether  there  be  any  difference  between  this  cafe 
and  that  of  Vandyck  v.  Hewitt?  Undoubtedly  that  was  a  cafe 
in  which  the  trading  was  in  direct  violation  of  the  common  law 
of  this  country,  but  before  that  dccifion  took  place,  many  of  the 
distinctions  which  had  been  taken  between  immoral  and  illegal 
contracts  had  been  confiderably  fhaken ;  and  the  principle  which 
2  think  niuft  now  be  extracted  from  the  cafes  upon  this  fubject 
is,  that  no  man  can  come  into  a  Briti/h  court  of  juftice  to  ihek 
the  aflift  ance  of  the  law  who  founds  his  claim  upon  a  contraven- 
tion of  the  Briti/h  laws.  Let  us  confider  then  what  this  policy 
is.  It  is  an  infurance  upon  a  voyage  from  any  part  of  Bengal 
to  Copenhagen.  The  underwriter  contends,  that  large  as  the 
policy  is,  ftill  it  is  the  bufinefs  of  the  allured  to  take  care  that  he 
takes  in  his  cargo  at  fbme  port  in  India  where  he  may  legally 
do  fc>.  The  allured  having  loaded  at  Calcutta,  has  not  attended 
to  that  reft  rict  ion,  but  has  thereby  contravened  the  navigation 
act.  Capture  being  one  of  the  lotfcs  infured  againft,  the  allured 
bas  claimed  an  indemnity  upon  that  ground:  to  which  the 
Briti/h  underwriter  anfwers,  you  had  no  right  to  take  in  your 
cargo  at  a  Briti/k  fettlement,  and  therefore  he  refutes  to  pay. 
The  allured  lets  up  a  diftinction  in  his  own  favour  upon  the 
ground  of  his  being  a  foreigner,  and  urges  that  although  he  may 
have  contravened  the  Britijh  laws,  he  has  done  fo  from  igno- 
rance only.  But  even  looking  at  the  cafe  in  this  point  of  view 
I  do  not  think  the  Plaintiff  is  taken  out  of  the  general  rule  ap- 
plicable to  cafes  where  a  party  enters  into  an  illegal  contract. 
The  cafe  of  Andree  v.  Fletcher  is  a  very  ftroiig  authority,  for 
there  it  was  holden  that  a  foreigner  could  not  recover  back  the 


Abel. 
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feeking  to  recover  for  a  total  lofc  had  in  the  firft  inftance  ftated       1B02. 
to  the  underwriters  that  as  the  cargo  was  loaded  from  Calcutta  ■ 

they  had  no  right  to  recover  upon  the  policy,  and  therefore  ^i^nS^tg 
Ibught  a  return  of  premium,  there  might  have  been  fome  pre-  a  *. 
tence  for  the  claim  which  he  has  made :  but  inftead  of  adopting 
this  line  of  conduct  they  have  firft  endeavoured  to  affirm  the 
contraA  by  making  a  demand  for  a  total  lofe,  and  failing  in 
that,  they  now  difaffirm  the  contract  and  feek  a  return  of  pre- 
mium. But  it  appears  to  me  that  they  are  not  entitled  to  fuo- 
ceed,  for  having  a6led  in  defiance  of  the  laws  of  this  country 
they  (hall  not  have  the  affiftance  of  thofe  laws  to  enable  them 
to  recover. 

Chambre  J.  I  am  of  die  lame  opinion.  It  is  perfe&ly 
fettled  that  in  the  cafe  of  an  illegal  contraft  neither  party  can 
recover  from  the  other  money  paid  upon  that  contra6l :  and 
that  rule  muft  prevail  in  die  prefent  cafe  unlefs  the  Plaintiffs 
can  eftablifh  a  diftin&ion  in  their  own  favour  on  the  ground  of 
being  foreigners  and  ignorant  of  our  laws.  But  I  think  that 
we  ought  not  to  fclax  the  rigour  of  our  great  political  regula- 
tions in  favour  of  foreigners  offending  againft  them,  and  that 
there  is  very  little  reafon  to  prefume  ignorance  of  a  law  pecu- 
liarly applicable  to  the  fubje&s  of  foreign  ftates.  Upon  the 
whole  therefore  I  am  of  opinion  that  the  Plaintiffs  are  not  en* 
titled  to  recover  back  the  premium. 

Rule  abfolute. 


Field  v.  Wainewright.  **• xodl* 

Ohephsmd  Serjt  moved  to  juftify  bail  by  affidavit  in  this  anfi  *n  j^yfag  *& 
three  other  aAions,  the  fame  perfons  being  bail  in  each  where  the  feme 
action,  and  in  each  of  their  aff> Javits  fwearing  to  property  to  p***01" a"  b*il 
double  the  amount  of  the  debt  in  the  Angle  a&ion  in  which  the  than  one,  each 
affidavit  was  entitled,  and  not  to  double  the  amount  of  the  debt  affi^*vit  ®u8h' 

.to  ftate  that  the 

in  all  the  four  a&ions  in  which  they  were  to  juftify.  bail  are  worth 

On  this  ground  Bayley  Serjt.  oppofed  their  juftification,  fmo^wof  the 

And  The  Court  after  reference  to  the  officers  allowed  the  ob-  debts  in  all  the 

ieaion,  but  gave  the  Defendant  time  to  amend  die  affidavits.       j2£^j£l 

conebiiL 
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16  £«),  38. 
Caf.106. 


ttfiay  qui  ttuft 

nttiort  refpctl  ing 
fuch  proper;v  in 
their  n.mti,  but 
outihc  to  br.ng  it 
in  dia  noma  of 
the  Umkiupc 


Carpenter  and    Others,    Aflignees  of  Fowler,   a 
Bankrupt,  v.  Marnell. 

ASSUMPSIT  on  a  note  in  thefe  words :  "  I  promile  to  pay  to 
Mr.  Jofeph  Fender  or  order  the  ium  of  1  jo/,  being  the  re- 
mainder of  the  consideration  for  the  alignment  of  his  intereftin 
the  Layton  bulinels  to  me,  as  foon  as  I  fliall  receive  or  may 
receive  the  money  due  upon  the  completion  of  the  laid  bufinels 
from  T.B.  Efquire,  his  executors,  adminiftxators,  or  afligns,  or 
immediately  upon  my  receiving  letters  of  adminiftration  of  the 
eftate  and  effects  of  Lieutenant- General  Jqftrpk  IValton,  otherwise 
Bromc,  deceafed,  whichever  event  fliall  firil  take  place."  Signed 
"  Richard  Marnell."  This  note  was  indorfed  by  Fowler  to  one 
James  Bag/ler  for  a  valuable  confederation,  after  which  Fowler 
became  bankrupt  and  the  Plaintiffs  were  chofen  his  aflignees ;  in 
which  capacity  they  now  fued  for  the  benefit  of  Bagjier. 

The  caiue  was  tried  before  Lord  Aivanley  Ch.  J.  at  the  Wefl- 
minjler  Sittings  after  Michaelmas  Term,  and  a  verdict  was  found 
for  the  Plaintiffs  fubject  to  the  opinion  of  the  Court  whether  the 
action  was  maintainable  by  them  as  aflignees  of  Fowler. 

A  rule  nifi  having  been  obtained  on  a  former  day  for  letting 
afide  the  verdict,  and  entering  a  nonfuit, 

Bejl  and  Onflow  Serjts.  now  fliewed  caufe  and  infilled  that  the 
action  was  well  brought  by  the  Plaintiffs  as  aflignees  of  Foxier  t 
that  as  the  note  was  not  negotiable  the  action  could  not  have 
h'.vn  maintained  by  L'-.y,-  /.'.  ;  hi;i;lcif,  ;;nd  though  it  nii^ht  piiliiblv 
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time  the  precife  point  there  determined  was  confidered  as  new,        1802* 
and  Lord  Kenyan  had  in  a  fubfequent  cafe  of  Bauerman  v.  Bade*      ■ 
nius,  7  Term  Rep.  663.  laid  it  down  as  clear  that  Courts  of  Law    ^J  otheA* 
can  only  take  notice  of  legal  rights,  the  Court  in  this  cafe,  which  »• 

did  not  fall  precifely  within  the  authority  of  Winch  v.  Keeley  or 
JBottomley  v.  Brook,  would  not  extend  the  equitable  do&rines 
there  adopted.  They  obferved  that  it  appeared  to  have  been  the 
opinion  of  Lord  Hardwicke,  that  a  legal  eftate  in  the  truft  pro- 
perty of  a  bankrupt  paffed  to  his  affignees,  fince  he  thought  it 
necefiary  to  dire&  in  the  cafe  Ex  parte  Newton,  1  Alk.  97.  that 
where  an  affignee  is  removed  on  account  of  his  own  bankruptcy, 
not  only  he  but  his  affignees  fhould  join  with  the  commiffionera 
in  executing  the  affignment  to  the  new  affignees. 

Shepherd  Serjt  contra  contended  that  where  a  bankrupt  is  in- 
terefted  as  a  mere  truftee,  the  debt  does  not  pals  under  the  com- 
miffion ;  that  this  point  was  exprefsly  decided  in  Winch  v.  Keeley, 
in  which  cafe  the  bankruptcy  of  the  Plaintiff  having  been  plead- 
ed, the  Plaintiff  replied  that  he  was  a  truftee,  and  upon  demur- 
rer that  replication  was  held  good ;  that  in  the  prefent  cafe  the 
Defendant  could  not  have  dated  the  fpecial  fa&s  upon  the  re- 
cord, fince  it  would  only  fiave  amounted  to  the  general  iffiie, 
which  is,  that  the  affignees  have  not  nor  ever  had  any  right  of 
a&ion ;  anfl  that  as  nothing  ever  paffed  to  the  affignees  in  the 
note  upon  which  this  a&ion  was  founded,  it  was  impoffible  to 
contend  with  any  fuccefs  that  either  they  or  the  bankrupt  might 
maintain  the  action. 

Lord  Alvanley  Ch.  J.      We  are  all  of  opinion  that  this 
a&ion  ought  to  have  been  brought  by  Fowler.    He  was  theper- 
fim  to  whom  the  promife  to  pay  was  made;  he  by  his  indorfe- 
ment  dire&ed  the  contents  of  the  note  to  be  paid  to  Bag/her,  and 
though  this  indorfement  had  no  legal  effe&,  yet  it  paffed  the  be* 
neficial  intereft  in  the  note  to  Bagjler,  and  Fowler  by  the  in- 
dorfement became  a  mere  truftee  for  him.     The  affignees  never 
were  in  a  fituation  to  derive  any  benefit  from  this  piece  of  paper. 
If  indeed  they  ha^  poffeifed  the  moil  remote  poflibility  of  inter- 
eft, or  if  they  could  ftate  any  thing  from  which  a  benefit  to  the 
creditors  would  refult,  I  fhould  hold  that  the  a6lion  might  be 
maintained;  but  at  the  time  when  they  brought  this  a6tion  it 
was  impoffible  for  them  not  to  know  that  they  had  no  right  to 
the  note.     They  bring  the  a&ion  in  the  chara&er  of  truftees; 
but  they  are  not  truftees  for  Bagjlet;  they  are  only  truftees  for 
Fowler's  creditors,  and  therefore  cannot  fuftain  this  a&ion. 

Heath 
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Heath  J.  exprened  himfelf  of  the  feme  opinion,  and  obferved 

that  Lord  Hardwkke'f,  direction  was  only  in  majorcm  eautdam. 

Rqokk  and  Chambhe  J*,  concurred.  Rule  abfolute. 


Al.  10th. 

J  £4,  lliMJl.  -         

6  Baft,  511.  — ^ 

a^™*rf.«.  Oppenheim  and  Another  o.  Russell. 

S  7>w.  166. 

AimOgeforcw-   HpaoVBR  for  good*. 

£*u?ito  At  the  trial  before  Lord  jfloanfey  C.J.  at  the  Gw&fto-ff 

faijtn«^b.-  Sitings  after  laft  Michaelmas  Term,  it  appeared  from  admiffiorrt 
bttirtm  dwa  thai  the  Defendant  was  a  common  carrier  from  London  to  Exeter 
md  ttw  comfit-  and  Plymouth,  and  as  fitch  received  the  goods  in  queftion  from 
Aft  th«  right  of  the  Plaintiffs,  by  whom  they  were  coniigned  to  the  houfeofWr- 
*■  "■"fir*"'"  gretti  and  Co.  at  Plymouth;  that  Neeretti  and  Co.  when  they  or- 
tn*jiA.  oerea  the  goods  to  be  tent  gave  no  directions  reipecting  any  par- 

*  iiir'c^w  ruchkt  t'cu'*r  cMT'erj  and  that  there  was  another,  carrier  from  London 
•ftabQhrd  ««i  to  Plymouth  beGdes  the  Defendant ;  that  previous,  to  the  arrival 
^^X^  of  the  goods  at  i*fy»«d*,  Negreiti  and  Co.  had  foiled,  and  ano- 
ri«  »ad  the  con-  tice  had  been  given  to  the  Defendant  by  the  Plaintiffi  not  to<de- 
***"•  liver  them  to  Negretti  and  Co.,  tlie  Plaintiffi*  at  the  feme  time 

tendering  to  the  Defendant  his  charge  of  \l.  7*.  2d.  for  the  car- 
riage of  the  goods  and  offering  to  indemnify  him ;  that  the  car- 
riage of  the  goods  was  to  have  been  paid  by  Negretti  and  Co.  if 
the  goods  had  been  delivered  to  them;  and  that  the  fiun  of  4I.  7*. 
was  due  from  Negretti  and  Co.  to  the  Defendant  for  the  carriage 
of  other  goods ;  that  the  Defendant  offered  to  deliver  the  goods 
to  the  Plaintiffs  on  their  paying  him  the  two  fums  of  4I.  73.  and 
1/.  7*,  2d.  and  indemnifying  him;  that  the  Defendant  in  Janu- 
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Accordingly  a  rule  nifi  having  been  obtained  cm  a  former  day, 
Lens  and  Beft  Serjts.  were  now  called  upon  to  fupport  die 
tnle.     The  right  of  the  confignor  to  ftop  goods  in  tran/Uu  is  a 
mere  equitable  right  and  cannot  be  fupported  on  the  ground  of 
&  ftrict  legal  claim.     Indeed  no  cafe  is  to  be  found  in  the  books 
where  this  right  has  prevailed  againft  any  other  than  the  imme- 
diate confignee,  and  it  has  never  yet  been  allowed  to  affect  third 
peribns.  Whatever  might  have  been  the  prevailing  opinion  pre- 
vious to  the  cafe  of  Daws  v.  Peck,  8  Term  Rep.  330.,  it  is  folly 
eftablifhed  by  that  cafe  that  where  the  confignee  appoints  a  par- 
ticular carrier,  pays  the  carriage,  and  is  anfwerable  to  the  con* 
fignor  for  die  goods  notwithftanding  they  are  loft  or  damaged  on 
the  road,  the  confignee  is  the  only  peribn  who  can  maintain  an 
a£tion  againft  the  carrier  for  fuch  lofs  or  damage.    This  (hews 
that  the  delivery  to  the  carrier  is  a  delivery  to  the  confignee  to 
far  as  to  veft  the  legal  right  to  the  goods  in  him ;  and  though  in 
the  prefent  cafe  it  is  admitted  that  there  was  another  carrier  by 
whom  thefe  goods  might  have  been  fent,  and  that  no  particular 
directions  were  given  by  Negretti  and  Co.  by  whom  they  fliould 
be  fent,  yet  it  is  exprefely  dated  that  they  were  to  pay  the  car- 
riage.    If  then  the  right  to  ftoppage  in  tranJUA  be  a  mere  equi- 
table right,  it  mull  like  other  equitable  rights  operate  only  as 
between  the  two  contracting  parties,  and  cannot  affect  third  per* 
ions. '  It  11  to  be  recollected  that  it  is  a  right  of  but  late  intro- 
duction into  the  law  of  England,  Wifeman  v.  Vandeput,  2  Verm 
903.  toeing  the  firft  cafe  in  which  it  was  recognifed,  and  there 
it  was  treated  as  an  equitable  right;  and  though  Lord  Hard* 
loieke  in  Snee  v.  Prefcot,  1  Atk.  245.  went  farther  and  confider- 
ed  it  more  as  a  legal  right,'  ftill  the  queftion  there  was  between 
the  confignor  and  confignee  only  without  the  intervention  of  a 
third  perfim.     In  Lickbarrom  v.  Ma/on,  2  Term  Rep.  63.  1  H. 
BL  357.  2  H.  Bl.  21 1.  5  Term  Rep.  367.  683.  the  intereft  of 
third  perfons  as  affected  by  the  doctrine  of  ftoppage  in  tranjftd 
ctine  to  be  confidered,  and  after  much  difcuffion  it  was  finally 
fettled  that  however  the  right  might  prevail  as  between  con- 
fignor apd  confignee,  it  could  not  prevail  againft  a  peribn  hold- 
ing under  a  bill  pf  lading  indorfed  to  him  by  the  latter.    ITiat 
cafe  only  differs  from  the  prefent  in  refpect  of  a  transfer  of  pro- 
perty by  a  bill  of  lading  being  more  formal,  than  a  transfer  by 
delivery  to  a  carrier ;  but  if  the  latter  fo  far  vefts  the  property  in 

the  confignte  as  to  enable  him  to  fue  for  any  lofs  or  damage,  no 

legal 
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legal  right  can  remain  in  the  confignor.  Lord  Kenyan  in  Dams 
v.  Peck  reprobated  the  idea  of  the  property  being  in  a  fluctuating 
ftate  between  the  consignor  and  the  conlignce,  and  Mr.  Juftice 
Grofe  in  the  fame  cafe  calls  the  consignor's  right  lo  ftop  in  trait- 
jitu  "  in  its  nature  an  equitable  right."  So  in  Hodfon  v.  Loy, 
7  Term  Rep.  445.  Lord  Kenyan  considers  the  right  as  a  "  kind 
of  equitable  hen  adopted  by  the  law  for  the  purpofes  of  fubftan- 
oal  juftice,"  and  obferves  that  it  does  not  proceed  on  the  ground 
of  refcinding  the  contrail.  If  then  the  property  in  the  goods 
veiled  in  Negretti  and  Co.  by  delivery  to  the  Defendant,  a  por- 
tion of  their  legal  right  veiled  in  the  Defendant,  and  which  will 
be  fufficient  to  countervail  the  equitable  right  of  the  Plaintiffs. 
The  latter  claim  through  Negretti  and  Co.  and  therefore  can 
only  claim  to  the  fame  extent  as  Negretti  and  Co.  could  have 
claimed.  That  the  Defendant  had  a  right  to  let  up  a  general 
lien  againft  the  consignee  of  the  goods,  is  clear,  and  was  ad- 
mitted is  Naylor  v.  Mangle,  1  Efp.  N.  P.  Caf.  109.  and  alio  in  a 
cafe  of  AfpinaU  v.  Ptckjbrd  (a),  9th  June  1800,  coram  Lord 
Kenyan  at  Guildhall.  The  fame  lien  has  been  eilablifhod  in 
favour  of  wharfingers,  dyers,  and  bleachers;  as  in  Kir/nnan  v. 
Shavxrofsy  6  Term  Hep.  1 4.  and  in  Sofs  v.  Joknfon,  5  Bur.  7827. 
Lord  Mansfield  fays,  "  it  is  impoffible  to  make  a  diftin&ion  be- 
tween a  wharfinger  and  a  common  carrier;"  in  this  cafe  how- 
ever it  mould  have  been  left  to  the  Jury  to  decide  whether  the 
confignor  was  not  aware  of  the  cuf  torn  acted  upon  by  the  De- 
fendant (and  of  which  notice  was  given  to  the  consignees)  of  re- 
taining for  a  general  balance ;  in  which  cafe  a  contract  of  the 
feme  kind  might  have  been  prefumed  as  againft  him. 
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Jar  the  oonfignor  to  have  maintained  trover  againft  the  carrier 
or  the  captain  of  the  fhip.     The  argument  drawn  from  the  cafe 
of  Lickbarrow  v.  Mafon  is  unfounded ;  for  there  the  holder  of 
the  bill  of  lading  indorfed  to  him  by  the  confignee  of  the  goods 
was  allowed  to  prevail  againft  the  olaim  of  the  confignor,  not 
merely  becaufe  he  was  a  third  perfbn  in  the  tranfaftion,  but 
becaufe  the  confignor  by  putting  it  in  the  power  of  the  confignee 
to  indorfe  a  negotiable  inftrument  to  a  third  perfbn  was  himfelf 
a  party  to  the  contraA  with  that  third  perfon,  and  becaufe  the 
bolder  of  the  bill  of  lading  in  effe&  claimed  under  the  confignor 
as  much  as  under  the  confignee.     Indeed  Lord  Loughborough 
in  giving  his  opinion  on  that  cafe  in  the  Exchequer  Chamber, 
f  J7.IK.363.  fays,  "  I  ftate  it  to  be  a  clear  proposition  that  the 
vendor  of  goods  not  paid  for,  may  retain  the  pofleffion  againft 
the  vendee,  not  by  aid  of  any  equity,  but  on  grounds  of  law." 
Could  it  be  infifted  for  a  moment  that  if  Negretti  and  Co.  had 
entered  into  an  agreement  with  third  perfbns  in  the  country 
that  when  thefe  goods  arrived  they  fhould  have  them,   thofe 
third  perfbns  would  in  confequence  of  fuch  agreement  have 
acquired  a  lien  on  the  goods  for  money  advanced  by  them  pa- 
ramount to  the  confignor's  right  of  ftoppage  in  tranfUA  ?     If 
this  doArine  prevail,  no  perfbn  can  ever  fend  goods  by  a  car- 
rier until  he  has  previoufly  examined  the  carrier's  books  and 
ftfeertained  the  extent  of  the  confignor's  debts  to  the  carrier. 
TTie  cafe  of  Dawes  v.  Peck  proceeded  on  the  ground  of  a  de- 
livery to  a  fpecial  carrier.     It  is  not  to  be  denied  that  carriers 
may  make  a  fpecial  contrail  with  thofe  for  whom  they  carry 
goods,  and  that  notice  to  a  party  of  fuch  ufage  is  evidence  of  an 
implied  contrail ;  but  it  is  only  evidence  from  whence  a  contract 
is  to  be  implied,  and  cannot  be  fet  up  to  defeat  a  lawful  claim  on 
toy  other  ground.     In  the  prefent  cafe  whatever  may  have  been 
the  understanding  between  Negretti  and  Co.  and  the  Defendant, 
there  is  not  the  flighteft  evidence  of  the  Plaintiffs  having  been 
acquainted  with  or  aflented  to  the  Defendant's  claim  of  a  lien 
for  his  general  balance. 

Lens  in  reply  obferved  that  if  thefe  goods  previous  to  their  de» 
livery  to  Negretti  and  Co.  had  been  feized  by  the  Sheriff  undeV  a 
Ji*fa.  in  fktisfaAion  of  a  debt  due  from  them,  the  Plaintiffs  could 
Hot  by  virtue  of  their  right  to  flop  in  tranfiiu  have  reclaimed  the 
goods  from  the  Sheriff  unlefs  notice  had  been  given  to  the  Sheriff 
at  the  time  he  feifed  diem  of  the  Plaintiffs'  claim, 

Lord 
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1802.  Lord  Aitanley  Ch.  J.     The  queftion  before  the  Court  i*> 

Whether  the  evidence  which  was  offered  at  Hi/i  Print  m 

S? 3w  property  rejected  confidering  for  what  purpofe  that  evidence 
■  «\  was  adduced  ?  This  was  an  addon  brought  by  the  Plaintiff 
as  confignor  againft  a  carrier  for  the  recovery  of  goods,  and  it 
U  ftated  upon  the  cafe  that  the  goods  were  demanded  by  the 
Plaintiffs  before  they  either  actually  or  conftro&ively  reached 
the  hands  of  the  confignee.  According  to  the  general  rule  the 
carrier  under  thde  cirenmftances  was  bound  to  deliver  them 
and  was  liable,  as  Lord  Kenyan  very  properly  determined,  ta 
an  action  of  trover  if  he  did  not  deliver  them.  Though  no 
act  of  feizurc  enfue,  yet  if  tender-  be  nude  of  the  fum  due 
for  the  carriage,  the  perfon  fending  the  goods  has  a  right  to 
relume  them ;  and  that  was  done  in  this  cafe.  The  defence  fit 
up  by  the  carrier  is  this :  "  It  is  very  true  I  have  not  delivered 
the  goods  either  actually  or  conftructively  into  the  hands  of  the 
confignee.  I  am  a  carrier  and  have  not  delivered  them  at  the 
place  of  their  deftinetion ;  but  I  and  the  reft  of  my  trade  neve 
eftablifbcd  an  ufage  which  is  evidence  againft  all  perfoiu  who- 
nuke  ufc  of  us  as  common  carriers,  which  ufage  is,  that  the  per- 
fon to  whom  goods  are  consigned  (hall  not  be  entitled  to  take 
them  out  of  the  carrier's  poffeffion  or  bring  an  action  for  the  non- 
delivery of  them  until  he  has  paid  not  only  for  the  carriage  of 
tfiofe  goods,  but  all  the  balance  he  may  happen  to  owe  for  the 
carriage  of  other  goods."  Evidence  was  offered  at  the  trial  to 
prove  this  ufage,  in  order  to  raifo  againft  the  Plaintiff  this  defence*' 
namely,  that  he  was  bound  by  this  ufage,  and  that  the  carrier 
acquired  as  againft  him  and  his  right  of  Hopping  in  tranfitu  the 
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them  was  the  perfon  with  whom  the  contrail  was  made,  and  he 
bad  full  knowledge  of  the  ufege.    Indeed  I  think  there  is  a  great 
diftin&ion  between  that  cafe  and  the  cafe  of  a  carrier  or  an  inn- 
keeper; in  the  former  the  trader  may  or  may  not  take  goods  to 
bleach  at  his  option,  and  nobody  can  compel  a  man  to  bleach  for 
him;  therefore  he  who  fends  goods  to  a  bleacher  fends  them  upon 
an  implied  contract  that  his  goods  Ihall  not  be  redemanded  by 
him  but  upon  payment  of  the  bleacher's  general  balance*     I  was 
of  opinion  that  though  that  evidence  of  ulage  might  be  admiffible 
in  that  cafe,  it  was  inadmiffible  in  this  cafe,  becaufe  if  proved  it 
would  notafFeA  the  confignor' s  lien,  and  I  am  of  that  opinion  ftill; 
and  if  I  or  my  brothers  had  any  doubts  upon  it  we  would  comply 
with  what  has  been  fuggefted  at  the  bar,  namely,  agree  to  put  this 
cafe  in  a  lhape  in  which  the  queftion  might  be  finally  determined ; 
but  as  we  have  no  doubts  at  prefent  and  as  it  is  a  cafe  of  little 
confequence  in  point  of  value,  we  ihall  in  the  prefent  ftage  deliver 
our  opinions,  and  if  the  parties  are  defirous  of  having  this  point 
more  fblemnly  determined,  they  may  bring  it  forward  in  a  cafe  of 
more  importance.     We  are  called  upon  to  fay  that  this  ulage  fet 
up  by  the  carriers  on  the  weftern  road  ought  in  point  of  law  to 
prejudice  that  right  which  is  now  as  firmly  fettled  and  as  much  a 
legal  right  as  any  other ;  namely,  the  right  of  a  consignor  who  has 
delivered  goods  to  atommon  carrier  to  reclaim  thofe  goods  before 
they  have  come  into  the  a&ual  or  conftruclive  poffeflion  of  the 
peiftn  to  whom  they  are  addrefied.     I  confefs  I  thought  the  pro-, 
pofition  a  monftrous  one  when  firft  dated ;  and  I  ftill  think  it  inn 
poifible  to  majptain  that  an  agreement  between  the  coniignees  of 
goods  and  the  carriers  upon  the  weftern  road  can  put  an  end  to 
the  right  of  flopping  in  tranfitu  veiled  in  the  consignors  of  goods 
before  that  agreement  exifted.     It  was  admitted  that  if  the  con- 
flgoee  had  made  an  affignment  of  the  goods,  his  afijgnee  could 
not  have  defeated  the  rights  of  the  consignor*     Then  if  he  could 
not  do  it  by  affignment  how  can  he  by  any  agreement  with  the 
carrier?  for  the  carrier  comes  in  under  the  confignee.     In  the 
argument  the  rights  of  third  perfons  were  puflied  forward :  and 
rooft  unqueftionably  they  cannot  be  affected  by  the  right  of  the 
confignor  to  ftop  in  tranfitu ;  for  if  by  any  tiling  that  had  hap- 
pened  to  the  goods  where  they  were  depofited  any  perfon  tad 
acquired  a  right  in  thofe  goods  before  they  became  the  property 
of  the  confignee,  the  confignor  could  not  have  refumed  them 
without  latisfying  that  right;  but  he  can  relume  them  without 

fatisfying 
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therefore  I  will  make  you  the  confignor  pay  the  confignee 'a 
balance?"  Certainty  he  could  not.  But  if  it  was  in  the  power 
of  a  carrier  to  create  this  lien,  which  I  very  much  doubt  as  well 
as  my  Lord,  lie  might  fey  to  the  confignor  "  you  owe  me 
money  upon  another  account,  and  you  mall  not  have  thefe 
goods  unlefs  you  pay  me  as  well  for  the  carriage  of  thefe  goods 
as  for  the  running  account  between  us  in  refpect  to  the  other 
goods."  It  is  unneceflary  for  the  Court  at  this  time  to  deliver 
any  opinion  concerning  the  legality  of  this  lien,  or  how  far  it 
may  properly  operate,  but  I  think  it  is  an  extremely  doubtful 
matter  for  the  reafons  my  Lord  has  given. 

Rooke  J.  This  right  to  Hop  the  goods  in  tranfitu  I  muft 
conlider  as  a  legal  right  Our  courts  of  common  law  recognife 
it,  and  they  diftinguifh  between  the  conftructive  and  the  actual 
delivery  of  goods.  This  diftinction  is  mentioned  by  Mr.  Juftice 
Suiter  in  delivering  his  opinion  in  the  cafe  of  EUis  v.  Hunt, 
Where  there  is  an  actual  delivery  the  Irartfittts  is  at  an  end,  but 
where  the  delivery  is  constructive  or  fictitious,  there  the  law  con- 
ftders  that  as  a  delivery  to  certain  purpofes  only ;  for  it  is  a  fiction 
of  law,  and  that  fiction  of  law  muft  work  equity.  Now  the  fiction 
is  this,  that  it  is  a  delivery  lb  far  as  to  make  the  carrier  anfWerable 
to  the  confignee,  to  whom  he  has  undertaken  to  carry  them,  but 
the  fiction  is  never  carried  lb  far  as  to  deprive  the  confignor  of 
his  right  to  relume  them,  if  flopped  before  they  have  actually 
got  to  the  poueffion  of  an  infolvent  confignee.  This  is  an  equit- 
able and  juft  right  But  I  can  never  afient  to  a  doctrine  fb  dis- 
creditable to  our  courts  of  law  as  that,  became  it  is  equitable 
and  juft,  that  it  is  therefore  not  ftrictly  legal.     Though  a  juft 
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therefore  of  admitting  evidence  in  this  cafe  fhews,  that  it  is  not        1 80a. 

founded  on  univerfal  right,  but  on  fpecial  ufage  only.     The      

contract  itfelf  is  a  very  lingular  one :  for  generally  fpeaking  ^7  Another 
carriers  have  extricated  themfelves  from  the  rules  of  law  by  ^  v. 
making  fpecial  acceptances.  N[ow  we  know  that  a  fpecial  ac- 
ceptance can  only  be  made  with  the  confignor  or  his  fervant 
when  he  brings  the  goods :  it  cannot  be  made  with  the  con- 
fignee. Nor  can  the  confignor  agree  that  the  confignee  fhaU 
not  take  the  goods  until  he  fhaU  have  paid  the  general  balance  J 
for  in  order  to  make  fuch  an  agreement  he  mult  delay  fending 
the  goods  until  he  could  receive  an  anfwer  whether  the  con- 
fignee would  confent  to  it.  It  is  therefore  to  fay,  no  more  of 
it,  a  very  extraordinary  cafe.  It  is  not  likely  that  the  confignor 
would  wave  his  own  right  of  flopping  in  tranfitii^  when  the 
fpecial  acceptance  was  required  of  him :  and  the  fpecial  agree- 
ment of  the  confignee  ought  not  to  bind  the  confignor's  right  of 
flopping  in  tranfitu.  Then  with  refpec"l  to  the  ufage  itfelf  as 
laid  down,  my  Lord  has  made  an  obfervation  very  material  in 
my  view  of  the  queftion,  which  is,  that  a  carrier  is  bound  to 
cany  at  all  events,  and  the  law  gives  him  a  fpecial  lien  upon  ' 
the  goods.  If  the  confignee  is  in  arrear  with  the  carrier,  it  is 
the  carrier's  own  laches.  Why  then  is  he  to  engrail  this  new 
lien  upon  his  own  laches?  However,  if  he  choofe  to  do  it,  and 
can  eftablifh  the  principle  upon  which  it  proceeds  (to  which  I 
am  by  no  means  ready  to  affent)  ftill  it  will  be  founded  only  on 
a  fpecial  agreement  Now  I  rather  think  that  the  practice  has 
originated  thus:  The  carrier  has  carried  goods  to  the  confignee, 
and  has  refirfed  to  deliver  them  unlefs  he  has  been  paid  a  ge- 
neral balaficef  the  anfwer  made  by  the  confignee  has  been, 
*'  Rather  than  have  two  anions  I  will  pay  the  demand,"  for  he 
muft  himfelf  bring  an  a£lion  in  order  to  recover  the*  goods  from 
the  carrier,  and  then  the  carrier  would  have  an  action  againft 
him  for  the  general  balance;  and  rather  than  fubmit  to  two 
aAkms,  confignees  have  fuffered  fuch  a  ufage  as  this  to  creep 
in ;  and  having  done  it  in  feveral  inftances,  the  carriers  have 
availed  themfelves  of  it,  and  have  publifhed  their  hand-bills 
about  town,  and  now  they  endeavour  to  fet  it  up  as  an  uni- 
verfal ufage:  but  it  is  to  be  remembered,  that  this  is  an  ufage 
founded  finely  on  their  own  laches,  for  they  have  a  lien  by  the 
law  of  die  land  for  the  carriage, of  the  goods.  At  all  events 
however  it  is  nothing  more  than  a  fpeeial  contract  between  the 
and  oonfgnee;  and  if  it  be  a  fpecial  contract  on  their 
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parts,  how  is  that  fpecial  con  t raft  to  interfere  with  the  legal  . 
right  allowed  to  the  consignor  of  Hopping  in  traiifitu  ?  I  think 
the  comihon  law  right  of  the  confignor  is  paramount,  and  it 
fliaJl  not  be  affected  by  a  fbecial  agreement  between  the  con- 
fignee  and  the  carrier,  even  fuppoiing  that  fuch  an  agreement 
could  be  eftablifhed.  This  I  fay  without  giving  a  direct 
opinion  whether  that  agreement  may  or  not  be  eftablifbed  by 
evidence.  Then  the  queftion  directly  before  the  Court  is, 
Whether  a  new  trial  lhould  be  granted  becaufe  the  evidence  has 
not  been  received  ?  If  it  were  a  queftion  merely  as  between 
confignee  and  carrier,  to  be  fure  this  evidence  lhould  have  been 
received,  and  then  the  Court" would  have  had  to  decide  upon 
the  legality  of  this  fpecial  ufagc  between  the'  parties:  but  if  it 
cannot  affect  the  right  of  third  perfbns  it  was  ufelefs  to  receive 
it;  and  being  ufelefs  in  this  cafe,  I  am  of  opinion  with  my  Lord 
Chief  Juftice  and  my  brother  Heath  that  no  new  trial  lhould  be 
granted. 

Chambre  J.  I  think  this  modern  doctrine  of  altering  the 
liability  to  which  the  common  law  fubjefts  parties  and  veiling 
in  them  new  rights  by  prefumed  agreements  arifing  from  the 
publication  of  certain  notices,  has  been  extended  as  far  or  rather 
farther  than  it  ought  to  be  upon  principles  of  public  policy.  If 
the  doctrine  were  to  be  carried  the  length  which  was  intimated 
when  this  rule  was  firft  applied  for,  the  confequences  would  be 
monftrovs ;  but  that  a  notice  published  by  carriers  in  hand-bills 
or  in  the  public  papers  is  to  fhbjeft  the  goods  of  every  man  who 
happens  to  employ  a  carrier"  to  the  payment  not  only  of  the 
price  of  the  carriage  or  to  any  debt  which  he  himfelf  may  owe 
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who  have  already  fpoken,  that  I  fliall  be  very  fliort  in  what  I       1 802. 
have  to  obferve  upon  this  fubjecfc.     I  will  take  it  for  granted  up- 
on this  occafion  (though  perhaps  it  is  not  very  fully  proved)  that 
the  delivery  to  the  carrier  was  to  all  intents  and  purposes  a  de- 
livery to  the  confignee,  that  is  a  qualified  not  an  abfohite  deliveryt 
but  that  fort  of  delivery  which  would  entitle  the  confignee  to 
have  brought  his  a&ion  againft  the  carrier  for  thelofs  of  his 
goods,  and  is  a  good  delivery  to  all  intents  and  purpofes  ex-* 
cepting  that  of  defeating  the  right  of  the  confignor  to  ftop  in 
tranfittL     In  the  cafes  which  have  been  decided,  particularly  in 
the  laft  cafe  in  the  Court  of  King's  Bench,  there  has  been  what 
the  Court  confidered  as  a  fpecial  dire&ion  with  refpeft  to  the 
carrier  who  was  to  bring  the  goods.    The  Court  feemed  to  con- 
fider  that  as  a  delivery  under  the  fpecial  order  of  the  confignee, 
and  the  decifion  goes  a  good  deal  upon  that  ground.     But  I 
would  fuppofe  upon  this  occafion  that  as  the  goods  muft  come 
by  land  carriage  it  was  fufficient  to  deliver  them  to  any  carrier 
coming  from  the  place  from  whence  the  goods  were  ordered,  and 
that  there  was  a  complete  delivery  to  the  confignee;  that  is,, 
fuch  a  delivery  as  I  before  ftated.     Now  it  is  contended  on  the* 
part  of  the  carrier,  firft  of  all  that  this  right  of  flopping  in 
tran/Uu  is  a  right  in  equity.     I  do  not  know  what  is  meant  by 
that  argument     If  it  be  a  right  in  equity  every  thing  done  in 
Courts  of  Law  to  enforce  this  right  has  been  wrong.      It  is 
argued  indeed  that  it  is  a  legal  right  founded  upon  equitable 
principles ;  but  that  does  not  feem  to  be  a  very  precife  defini- 
tion of  the  right.     Then  it  is  contended  that  this  right  is  not  to- 
afieft  the  right  of  third  perfbns.     No  propofition  can  be  more 
true,  but  is  it  true  that  it  does  affeft  the  right  of  third  perfons?' 
It  is  laid  that  the  confignee  has  notice  of  the  conditions  upon' 
which  the  carrier  received  the  goods;  be  it  fb;  but  in-  that  cafe 
the  carrier  muft  derive  his  right  from  that  confignee.    Can  he- 
have  a  greater  right  than  the  confignee  himfeif  has?  if  he  derive 
his  right  from  the  property  he  fuppofes  to  be  vefted  in  the  veil* 
dee  he  can  have  only  a  fimilar  intereft  in  the  property  with  the 
vendee.    It  is  beyond  all  queftion  that  the  carrier  has  a  lien  for 
the  labour  that  he  has  beftowed  as  againft  the  confignor  in  the 
carriage  of  the  particular  goods;  that  lien  is  fatisfied,  the  money 
having  been  tendered  to  him  and  he  having  refufed  to  accept  it. 
Now  what  pretence  is  there  to  go  farther,  even  if  it  were  ad- 
mitted that  fay  publications  of  this  fort  carriers  could  afie& 
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the  conlignor  ?  I  do  not  think  the  notice  published  upon  this 
occasion  goes  the  length  of  affecting  the  conlignor  beyond  that 
lien  which  the  carrier  has  for  the  carriage  of  the  particular 
goods.  The  notice  is  only  in  general  terms  that  the  goods  {ball 
be  fubjeit  to  the  general  balance  due  from  the  relpeftive  owners* 
If  we  take  it  to  be  a  lien  upon  the  general  balance  due  from  the 
conlignor,  there  is  no  pretence  for  any  lien  beyond  the  carriage 
of  thefe  particular  goods.  Taking  it  to  be  a  iien  for  the  general 
balance  due  from  the  consignee,  then  it  can  only  be  a  lien  fub- 
jeft  to  the  right  of  the  conlignor  to  (top  the  goods  in  tranfitti  in 
coniequencc  of  the  infolvency  of  the  consignee.  This  cafe  has 
been  compared  to  the  cafe  of  the  confignment  of  a  bill  of  lading. 
To  be  fiire  two  cafes  can  hardly  be  ftated  more  dinunilar.  A 
conlignee  by  a  bill  of  lading  receives  what  is  considered  as  a 
kind  of  negotiable  intercft  and  for  a  valuable  confideration ; 
here  there  is  no  confideration  to  the  conlignor  for  extending  the 
lien.  A  conlignee  of  a  bill  of  lading  may  for  a  valunble  con- 
fideration negotiate  that  iuftmmcnt.  Whence  docs  that  anfe  ? 
From  the  ufage  and  cuftom  of  merchants.  Where  is  the  ufage 
and  cuftom  relocating  the  trade  of  a  carrier  to  authorife  this 
lien?  In  the  former  cafe  there  is  an  inftrument  under  the  hand 
of  the  conlignor  himielf,  and  the  conlignee  acls  as  his  agent  in 
the  difpofi  tioii  of  the  property :  it  is  an  alignment  by  the  con- 
lignor himfelf.  The  molt  colourable  argument  in  my  mind 
that  has  been  ufed  upon  this  occaiion  is  that  wliich  was  not  men- 
tioned till  the  reply,  comparing  this  cafe  to  the  cafe  of  a  creditor 
of  the  confign.ee  taking  goods  in  execution  upon  their  paffage- 
It  is  aflumed  that  the  creditor  has  that  right,  but  if  he  has  it  I 
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he  has  no  abfolute  property  in  the  goods  but  only  a  lien.        1802. 

What  is  the  nature  of  the  poffeffion  of  a  carrier?  He  has  no       ■ 

abfolute  right  in  the  property,  he  has  only  a  lien.     Then  the    J£Xno!h* 

queftion  returns,  What  is  the  nature  of  the  carrier's  lien  while  the 

goods  are  in  tran/M?  I  conceive  his  lien  cannot,  as  againft  the 

oonfignee,  extend  any  further  than  to  entitle  him  to  be  paid  for 

his  carriage  of  the  particular  goods,  but  by  the  lien  the  right  of 

the  confignor  to  ftop  the  goods  intranjitd  is  not  defeated.    For 

thefe  leveral  reafons  and  for  thofe  which  have  been  urged  by  my 

Lord  and  my  brothers  who  have  fpoken  before  me,  I  am  per- 

fe£Uy  well  fatisfied  that  the  judgment  in  this  cafe  fhould  be  given 

for  the  Plaintiffs.     As  to  the  rejeftion  of  the  evidence  the  only 

life  that  could  have  been  made  of  that  evidence  would  have  been; 

to  prove  that  as  againft  the  consignee  the  carrier  had  a  lien. 

Judgment  for  the  Plaintiffs* 


Eagleton  v.  The  East  India  Company.  m-  xolK- 

2  Net*  Atf.411. 

This  was  a  fpecial  a&ion  on  the  cafe  brought  by  the  Plaintiff  ThefaUs  of  the- 
to  recover  damages  againft  the  Eafl India  Company  for.  £v£ fub^Sw 
refilling  to  declare  him  the  beft  bidder  for  certain  teas  put  up  to  a  ieguUtio»  that 
public  fide  by  the  Company,  and  for  refufing  to  accept  the  de»  mYkh^go^be 
pofit  upon  ftich  biddings,  or  to  fell  him  the  faid  teas.  remainder  of  hi* 

The  firft  count  of  the  declaration  ftated,  that  the  Plaintiff  had  SJSI^S 
for  a  long  time  carried  on  the  trade  of  a  tea-dealer,  and  as  fuch  **y  limited  for 
had  been  ufed  to  bid  for  and  buy  large  quantities  of  tea  at  the  niou£"Sfeh  tb« 
public  fales  of  the  Eajl  India  Company,  and  to  fell  the  fame  again  dcP°r,t' u  aDd 
to  his  cuftomers,  and  thereby  to  gain  great  profit ;  that  he  was  edbcaptbieoT" 
lawfully  entitled  to  become  fuch  bidder  and  buyer,  and  that  on  buJin*  **'m  at 
the  17 til  of  June  1801,  the  Eq/t  India  Company  had  a  public  untilhe'lnaU 
iale  of  tea  by  inch  of  candle,  and  the  Plaintiff  did  bid  for  divers  h*re  &rtn /**'/■ 

*  fa#U*  to  the 

v  Court  of  Direc- 

tors;** Held  that  the  xtrmfathfaQien  muft  be  conftrued  to  mean  pecuniary  compemation  for  the  non- 
performance of  his  agreement  to  pay  on  the  appointed  day,  and  that  a  buyer  having  made  default  on  the 
day,  but  afterwards  within  a  further  time  given  to  him  by  the  E.  I.  Company  paid  the  remainder  of  the 

Srchafe  money  with  intereft,  might  maintain  an  action  againft  the  E.I.  Company  for  refufing  to  allow 
m  to  become  a  bidder  at  their  falei,  fuch  fales  being  by  9  Jc  10  JV.  3.  c.  44-/69.  declared  to  be  public 
and  open  (alts. 

Qtutrt,  Whether  fince  the  paffing  of  iZGeo.  %.  e.  26.  which  regulates  the  depofits,  forfeitures,  and  incapa- 
cities of  Udders  at  the  tea  (ales  of  the  E,  1.  Company,  the  E.  /.  Company  can  make  or  enforce  any  other 
regulations  aflt&iog  thofe  (ales  than  fuch  as  the  a&  of  Parliament  has  etia&ed  ? 

*  4  lota 
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1 802.       lots,  to  wit,  SfC  (fetting  out  the  lots)  Bud  became  the  beft  bidder 
1  for  the  feme,  and  that  the  Eafl  India  Company  of  right  ought  to 

Eaoiitom     ^wve  declared  him  the  beft  bidder;  but  that  they  well  knowing 
The  the  premifes,  and  intending  to  injure  him,  refilled  to  declare  him 

feMMN  "  **•  beft  bidder  for  the  feme'  <»  to  fell  the  fame  to  him,  but  fold 
them  to  other  perfons  to  him  unknown ;  and  although  the  Plain- 
tiff at  the  time  when  according  to  the  form  of  the  ftatute  in  that 
cafe  made  and  provided  the  depofits  upon  the  teas  fold  at  the 
faid  fale  ought  to  hare  been  made  to  wit,  on,  fyc.  tendered  to  the 
Eajl  India  Company  his  depofits  in  that  behalf,  to  wit,  at,  Sje. 
they  refofed  to  receive  the  fame.  The  fecond  count  was  in  the 
feme  form  as  the  firft,  but  related  to  different  lots;  and  was  fol- 
lowed by  an  allegation  of  fpecial  damage,  Hating,  that  by  reafon 
of  the  premifes  the  Plaintiff  was  deprived  of  the  teas,  and  of  great 
advantage  which  would  have  arifen  to  him  in  cafe  the  Eafl  India 
Company  had  fold  them  to  him  as  of  right  they  ought  to  have 
done,  and  was  prevented  from  carrying  on  his  trade  in  as  bene  - 
-ficial  a  manner  as  he  might  otherwife  have  done.  The  third 
count  was  for  refuting  to  declare  him  the  beft  bidder  for  other 
lots  of  teas,  or  to  fell  the  feme  to  him.  The  fourth  and  fifth 
counts  were  for  refilling  to  fell  other  lots  to  the  Plaintiff,  for 
which  he  had  become  the  beft  bidder.  And  the  fixth  count  was 
in  trover  for  560  chefts  of  teas.  ' 

The  Defendants  pleaded  the  general  ifluc — Not  guilty. 

The  caufe  came  on  to  be  tried  at  the  Guildhall  Sittings 
after  lift  Trinity  term  before  Lord  Alvanley  Ch.  J.  when  a 
verdict   was  found  for  the   Plaintiff,    damages   one   milling, 
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as  before  the  pfcffing  of  the  1 8  Geo.  2.  a  26.  conditions  of  fale  had        180*. 
been  publifhed  as  follows,  tii%. 

The  United  Compaay  of  Merchants  of  England  trading  to  _ 

the  Eq/t  Indies  do  hereby  declare,  that  the  goods  by  them  put  The 
up  or  expofed  to  fale  during  the  continuance  of  this  prefent  fale,  ^5  jj,1*^ 
are  fo  expofed  by  them  to  fide  upon  the  terms  hereinafter  men- 
tioned, and  upon  fuch  other  terms  as  fhall  be  exprefled  in  the 
catalogues;  and  every  refpe£tive  buyer  is  to  take  notice,  that 
whatever  goods  he  fhall  buy  or  contract  for  at  the  prefent  fale, 
the  fame  and  his  contract  relating  thereto,  are  to  be  fubje&  to 
the  terms,  conditions,  and  agreements  hereafter  declared,  and  to 
fuch  other  terms,  conditions,  and  agreements,  as  fhall  be  ex* 
preffed  in  the  catalogue  of  fuch  goods.  (Here  followed  the  con- 
ditions of  fale  at  length,  the  material  parts  of  which  were  thefe). 
"  And  in  cafe  any  buyer  or  buyers  of  goods,  tea  excepted, 
which  is  provided  for  by  alt  of  Parliament,  fhall  make  default 
in  payment  of  his  or  their  depofit,  the  goods  fhall  be  as  foon 
after  as  convenient  refold,  and  the  difference  in  price,  if  any,  # 
and  expences  be  made  good  by  the  firft  purchafer,  who  fhall  " 

alio  be  rendered  incapable  of  buying  again  at  the  Company's 
candle.  And  in  cafe  any  buyer  fhall  not  make  good  the  re- 
mainder of  the  purchafe-money  on  the  goods  which  fhall  be 
bought  by  him  on  or  before  the  day  limited  for  payment  thereof 
the  depofits  which  have  been  paid  upon  the  fame  fhall.be  for- 
jfeited  to  the  Company,  and  fuch  buyer  fhall  be  rendered  in- 
capable of  buying  again  at  any  future  fide,  until  he  fhall  have 
given  fatisfa&ion  to  the  Court  of  Dire&ors.  Such  perfon  or 
perfons  as  cannot  make  themfelves  known  to  the  Court  of  Di- 
re&ors'  fatisfk&ion,  or  to  the  major  part  of  the  Dire&ors  pre* 
lent  at  this  fale,  fhall  forthwith  make  a  further  depofit  to  fuch 
amount  as  fhall  be  required  by  the  Dire&ors  in  part  of  payment 
lor  the  goods  by  him  or  them  bought;  and  in  default  thereof 
fuch  perfon  or  perfons  fhall  not  be  nor  be  allowed  to  be  a  buyer 
or  buyers  of  any  goods  at  this  fale." 

At  feme  fides  previous  to  thofe  mentioned  in  the  declaration, 
and  after  the  publication  of  the  above  conditions,  the  Plaintiff  had 
been  declared  the  beft  bidder  upon  many  lots,  and  had  paid  his 
depofits  upon  thofe  files  agreeably  to  the  afts  of  Parliament  and 
conditions  above  mentioned,  but  had  negle&ed  to  make  good  the 
remainder  of  the  purchafe-money  on  the  goods  which  he  had  fb 
bought   On  application  being  made  to  the  Eqfl  India  Company, 

they 
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they  did  not  infift  on  the  forfeiture  of  the  depoiits,  but  gave  the 
Plaintiff  time  to  pay  the  remainder  of  the  purchafe-money  on  the 
laid  goods.  The  Plaintiff  afterwards  paid  the  purch ale-money 
with  intereft  within  the  time  €o  given :  but  the  Eajl  India  Com- 
pany at  the  time  of  waving  the  forfeiture  of  the  depofits,  and 
giving  the  Plaintiff  time  as  aforefaid,  and  receiving  the  payment  a» 
aforefaid,  declared  to  the  Plaintiff  that  he  fhould  not  be  permitted 
to  bid  at  any  future  fate,  until  he  made  fatisfa&ion  to  the  Com- 
pany, which  he  hath  never  done,  nor  agreed  to  do,  being  deter- 
mined to  contend  that  the  condition  was  illegal ;  the  Plaintiff' 
was  in  conieqaence  of  fuch  non-payment  forbidden  the  fates  of 
the  Company,  and  his  name  as  a  defaulter  lb  forbidden  was  de- 
clared in  the  ufual  and  accuftomed  manner.  The  Plaintiff  was 
not  in  arrear  to  the  Eaft.  India  Company  at  the  tune  of  die  bid- 
dings and  refuials  mentioned  in  the  declaration. 

The  queftion  for  the  opinion  of  the  Court  was  whether  the 
Plaintiff  was  entitled  to  recover? 

Beft  Serjt  for  the  Plaintiff.  The  point  arifing  upon  this  cafe 
it  of  the  greateft  magnitude,  fincc  it  involves  this  important 
queftion,  Whether  the  whole  produce  of*  the  Eaft  Indies  be 
under  the  abfolute  controul  of  the  Eaft.  India  Company  ?  It  k 
the  policy  of  the  law  of  England  to  look  upon  all  monopolies 
with  a  jealous  eye ;  and  there  never  was  any  monopoly  which 
flood  fo  much  in  need  of  falutary  reftraint  be  that  of  the  Eaft 
India  Company  on  account  of  its  enormous  extent.  By  the 
9  and  10  Witt.  3.  c.  44.,/  69.  it  is  provided,  that  all  goods  of  the 
Company  imported  into  England  wall  be  fold  publicly  and 
openly  by  inch  of  candle  upon  pain  of  forfeiting  the  fame ;  and 
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je&  fhall  haTe  a  right  to  purchafe  the  commodities  imported  by 
Ae  Company  at  public  and  open  fale.  By  the  act  of  Parliament 
therefore  a  right  is  veftcd  in  every  fiibject  of  the  realm,  to  pur- 
chafe at  the  Company's  files,  which  right  no  authority  inferior 
to  that  of  Parliament  can  diveft.  If  then  no  power  but  that  of 
Parliament  can  take  away  this  right,  no  other  power  can  abridge 
it;  cbnfequently  the  article  in  the  conditions  of  fale,  which  ex- 
dudes,  every  perfon  from  the  right  of  bidding  who  has  once 
filled  in  completing  a  purchafe  made  by  him  at  any  former  file, 
is  abfblutely  void.  It  may  be  faid  that  the  dire&ion  of  the  fta- 
tate  to  fell  by  auction  implies  a  power  to  impofe  regulations.  But 
a  regulation  confifts  in  alcertaining  the  mode  in  which  a  thing  is 
to  be  done,  whereas  thefe  conditions  exclude  certain  perfbns 
from  doing  the  thing  at  all.  If  a  merchant  import  goods  the 
King  may  refufe  to  fuller  him  to  land  his  goods  until  he  has  paid 
the  cuftoms;  but  the  King  cannot  make  an  order,  that  if  any 
merchant  once  land  goods  without  paying  the  cuftoms  he  fhall 
for  ever  be  forbidden  to  land  any  more ;  and  yet  what  the  King 
could  not  do  in  that  cafe,  the  Eafl  India  Company  feek  to  do  in 
this.  Neither  can  the  Company  be  compared  to  a  private  indi- 
vidual felling  good*  by  auction,  to  whom  it  is  competent  to  in- 
fcrt  in  his  conditions  of  fale  that  fiich  and  fuch  perfbns  fhall  not 
be  allowed  to  bid ;  for  a  private  individual  may  refufe  to  fell  at 
all,  whereas  the  Company  are  bound  both  by  their  charter  and 
by  aft  of  Parliament  to  fell  by  public  and  open  fale.  It  may 
be  colle&ed  from  feveral  a&s  of  Parliament  fubfequent  to  the 
9  and  10  Witt.  3.  that  the  Legiflature  did  not  underftand  any 
Inch  power  as  that  which  has  been  exercifed  by  the  Company 
to  be  vefted  in  them.  It  is  ftated  in  the  cafe  that  the  article 
in  queftkm  was  publifhed  in  the  conditions  of  fale  as  far  back  as 
before  the  ftat,  18  Geo.  2.  c.  26.  Now  the  7th  fe&ion  of  that 
aft,  after  reciting  that  many  perfbns  bid  for  tea  at  the  fales  of  the 
Company  without  intending  to  pay  for  the  fame  unlefs  the  price 
ihould  rife,  ena&s,  that  all  perfbns  who  become  the  beft  bidders 
fhall  make  a  depofit  of  405.  for  every  tub  and  cheft  of  tea  within 
three  days,  on  pain  of  forfeiting  fix  times  the  value,  and  de- 
clares, that  aH  perfbns  negle&ing  to  make  fuch  depofit  fhall 
thereafter  be  incapable  of  bidding  at  the  Company's  fales.  Had 
the  Company  been  empowered  to  make  fuch  a  condition,  the 
interference  of  the  Legiflature  on  this  occafion  would  have  been 
tmnecefifcry  j  but  the  inference  to  be  drawn  from  this  legiflative 
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1802.       regulation  is,  that  the  terms  inferted  by  the  Company  in  their 

conditions  were  thought  improper,  but  that  fome  reftrictions 

Eaihtow  being  neceflary,  the  Legiflature  adopted  that  which  is  dated  in 
Tfo  the  act.  The  13  Geo.  3.  c.  44.  Jl  2.  which  introduces  a  iimilar 
Bast  India  regulation  with  refpect  to  Bohea  tea  affords  a  iimilar  ground 
of  argument.  With  refpeft  to  thefe  two  acts,  indeed  it  may . 
be  laid  that  they  are  revenue  acts ;  and  not  being  made  with-  a 
view  to  the  intereft  of  the  Company,  afford  no  fuffident  ground 
to  argue  againft  the  power  of  the  Company  to  have  made  the 
fame  regulations.  But  this'  obfervation  does  not  apply  to  the 
33  Geo.  3.  c  52.^  161.  in  which  the  two  former  acts  are  recited, 
and  the  times  of  paying  the  depofits  are  regulated.  Perhaps 
it  may  be  argued,  that  unlefs  this  regulation  were  eilabltihed, 
an  iniblveiit  perfon  might  become  the  belt  bidder  at  the  laics; 
but  it  having  already  been  provided  by  act  of  Parliament  that 
the  beft  bidder  ffiall  make  a  depofit,  that  circumftance  is  fiif- 
ficiendy  obviated ;  at  leaft  it  is  not  competent  to  the  Company 
to  fey  that  the  provifions  of  the  Legiffature  are  inadequate  to 
the  purpofe  for  which  they  were  made.  Even  fuppofing  that 
thefe  conditions  of  fale  could  be  confidered  as  a  by-law  they 
would  be  void  for  many  reafons.  Firft  they  are.  a  restraint 
upon  trade ;  fince  they  do  not  only  regulate  the  manner  in  which 
the  trade  foall  be  carried  on,  but  in  certain  cafes  reftrain  per- 
fens  from  carrying  it  on  at  all.  Thus  in  Harrijbn  v.  God- 
man,  1  Burr.  1  a.  a  by-law  of  the  City  of  London  obliging  all 
butchers  though  free  of  the  city  to  become  members  of  the 
Company  of  Butchers  was  holden  bad.  So  it  is  find  I  St, 
Comm.  476".  that  a  trading  Company  cannot  make  a  by-law 
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Univer/Uy  of  Oxford,  2  Vent.  33.  It  may  perhaps  be  contended 
however  that  the  Plaintiff  by  bidding  at  the  files  of  the  Eajl 
India  Company  has  contrafted  to  purchafe  upon  the  terms  pub- 
lished by  die  Company ;  but  in  -anfwer  to  this  it  may  be  ob- 
jured, that  a  contrail  entered  into  by  any  one  reftraining  him 
from  exercifing  his  trade  altogether  is  void.  Thomfon  v.  Harvey, 
1  Shaw.  2.  and  Mitchell  v.  Reynolds,  1  P.  fVms.  187.  Now  the  pre- 
fent  Plaintiff  cannot  carry  on  his  trade  otherwife  than  by  pur- 
chafing  the  commodity  in  which  he  deals  at  the  fides  of  theEq/l 
2m£aComp&ny,  At  any  rate  the  terms  impofed  by  the  Company 
ought  to  be  plain  and  unequivocal,  and  fuch  as  leave  no  discre- 
tion in  the  Company,  becaufe  the  forfeiture  to  be  incurred  may 
otherwife  be  made  an  engine  of  oppreffion  on  particular  indivi- 
duals inftead  of  a  wholefome  regulation  of  the  trade.  Indeed 
no  precife  meaning  or  definite  idea  can  be  affixed  to  the  terms 
"  giving  iatisfaftion,"  ufed  in  thefe  articles  of  fale,  and  the  pre- 
sent cafe  ftroogly  dews  the  uncertainty theyinvolve,  fince  though 
it  is  admitted  that  the  Plaintiff  has  paid  all  the  money  which  was 
owing  to  the  Company,  together  with  intereft  for  the  time  from 
which  he  made  default,  ftill  he  is  ftated  not  to  have  made  fatit 
&&ion  to  the  Company.  In  a  court  of  law  however  no  other 
iatisfaftion  than  pecuniary  iatisfaftion  can  be  contemplated;  and 
the  Plaintiff  having  made  that  iatisfaftion,  has  fully  complied 
with  the  terms  of  fide  whether  legal  or  illegal,  which  the  Eaft 
India  Company  have  thought  fit  to  impofe. 

Bayley  Serjt.  for  theDefendants.  Though  the Eq/i India  Com- 
pany are  bound  by  the  9th  and  10th  W.  3.  to  fell  all  goods  im- 
ported by  them  by  public  and  open  fale  to  the  beft  bidder,  yet 
they  are  not  precluded  from  impofing  fuch  conditions  and  rego» 
lations  as  they  find  neceffary  for  their  own  fecurity.  Indeed  con- 
fidering  the  extent  to  which  thefe  fides  are  carried  on,  and  that 
die  Company  are  bound  to  convert  all  their  funds  into  money  by 
thefe  means  for  the  purpofe  of  fatisfying  the  claims  of  their  cre- 
ditors, their  proprietors,  and  of  government,  it  is  highly  neceflary 
that  fuch  regulations  fhould  be  impofed  as  will  infure  the  com- 
pletion of  thole  purchafes  for  which  any  perfon  may  bid  at  their 
fides.  The  very  obligation  to  fell  by  public  fide  implies  a  power 
to  regulate  that  fide  in  fuch  way  as  (hall  be  found  moft  conve- 
nient. There  is  a  manifeft  diftin&ion  between  a  condition  of 
fide  excluding  a  trader  on  account  of  fbme  aft  done  by  him  pre- 
vious tottye  file*  and  a  condition  excluding  him  for  fome  aft 
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framed  thofe  regulations  which  are  now  a&ed  upon.  The 
cafe  however  fates  that  at  fome  time  before  the  palling 
of  the  1 8  Geo.  2.  the  regulations  under  which  the  Eaft  India 
Company  now  afl.  took  place ;  but  how  long  before  the  palfing 
of  that  ftatute  we  are  not  informed;  all  we  learn  is  that 
thefe  regulations  had  before  that  time  been  made  by  the  Eqfl 
India  Company,  and  the  regulations  as  far  as  they  relate  to  the 
prefent  queftion  are  thefe :  "  And  in  cafe  any  buyer  or  buyers 
of  any  goods  (tea  excepted  which  is  provided  for  by  aci  of  Par- 
liament) wall  make  default  in  payment  of  his  or  their  depofit 
the  goods  fliall  be  as  foon  after  as  convenient  refold,  and  the  dif- 
ference in  price,  if  any,  and  expences  be  made  good  by  the  firft 
purchafer,  who  {hall  alio  be  rendered  incapable  of  buying  again 
at  the  Company's  candle;"  then  they  proceed,  "  And  in  cafe 
any  buyer  fliall  not  make  good  the  remainder  of  the  pur- 
chafe  money  on  the  goods  which  fhall  be  bought  by  him  on 
or  before  the  day  limited  for  the  payment  thereof,  the 
depofits  which  have  been  paid  upon  the  fame  flisll  be  for- 
feited to  the  Company,  and  fuch  buyer  fliall  be  rendered  in* 
capable  of  buying  again  at  any  future  fale  until  he  fhall  hare 
given  fatisfa&ion  to  the  Court  of  Directors ;  and  fuch  perfim 
or  perfbns  as  cannot  make  themfelves  known  to  the  Court  of 
Directors'  fatisfaclion  or  to  the  major  part  of  the  Directors 
prefent  at'  this  fale  fhall  forthwith  make  a  further  depofit,  to 
iiich  amount  as  fliall  be  required  by  the  faid  Directors  in  part 
of  payment  for  the  goods  by  him  or  them  bought,  and  in  default 
thereof  fuch  perfon  fliall  not  be  allowed  to  be  a  buyer  of  any 
goods."  Now  it  is  faid  that  with  the  exception  of  thefe  words 
which  could  not  ha\ 
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whether  the  Legislature  had  or  had  not  approved  of  the  former 
regulations,  or  whether  they  thought  the  Eafi  India  Company 
wanted  authority  to  enforce  thofe  regulations,   we  cannot  tell ; 
but  for  fome  reafon  or  other,  the  Legiflature  thought  fit  not  to 
leave  the  regulations  refpc&ing  the  article  of  tea  to  the  Ea/t 
India  Company,  but  to  make  regulations  themfelves  and  give  the 
fan&ionofthe  Legiflature  to  them;  and  therefore  it  is  enabled  in 
thefe  words,  and  they  are  well  worthy  confideration ;  "  Whereas 
many  perfbns  do  frequently  at  fales  for  tea  by  the  laid  United 
Company  bid  for  and  are  declared  beft  bidders  for  large  quanti- 
ties of  tea  without  intending  or  being  able  to  pay  for  the  fame, 
unlefs  fuch  teas  fhould  after  fuch  fales  rife  in  price,  by  means 
whereof  the  prices  of  tea  are  frequently  raifed  and  the  running  of 
tea  will  be  encouraged,  for  remedy  thereof  be  it  ena&ed,  that 
every  perfon  who  fhall  at  any  public  fale  of  tea  made  by  the  faid 
United  Company  be  declared  to  be  the  beft  bidder  fhall  within 
three  days  after  being  fo  declared  the  beft  bidder  for  the  fame 
depofit  with  the  faid  United  Company  or  their  clerk  or  officer 
appointed  for  that  purpofe,  forty  fhillings  for  every  tub  and  for 
every  cheft  of  tea,  and  in  cafe  any  fuch  perfon  fhall  refufe  or 
j»egle&  to  make  fuch  depofit  within  the  time  before  limited,  he 
ihall  forfeit  and  lofe  fix  times  the  value  of  fuch  depofit  directed 
to  be  made  as  aforefaid,  and  the  fale  of  all  teas  for  which  fuch  de- 
pofit fhall  be  negle&ed  to  be  made  as  aforefaid,  is  hereby  de- 
clared to  be  null  and  void,  and  all  fuch  teas  fhall  again  be  put 
op  by  the  United  Company  to  public  fale  within  fourteen  days 
after  the  end  of  the  fale  of  teas  at  which  fuch  teas  were  fold,, 
and  every  buyer  who  fhall  have  negle&ed  to  make  fuch  depofit 
as  aforefaid  fhall  be  and  is  hereby  rendered  incapable  of  bidding- 
for  or  buying  any  teas  at  any  future  public  fale  of  the  faid  United 
Company."    Now  if  I  had  not  been  told  by  the  cafe  that  there 
were  already  exifting  regulations  which  affe&ed  tea  as  well  as  all 
other  articles,  and  which  regulations  had  put  it  into  the  power  of 
the  Eafi  India  Company  to  have  effe&ually  prevented  any  fuch 
xnifchief  as  the  Legiflature  recites,  I  fhould  have  fuppofed  that 
mifchief  to  have  been  altogether  without  remedy.    But  it  appears 
that  the  Company  had  before  the  1 8  Geo.  2.  a  right  to  afk  what., 
depofit  they  pleafed,  and  if  they  did  not  like  the  party  to  make 
him  pay  a  further  depofit.     However  the  Legiflature  did  not 
think  fit  to  truft  the  Company  with  refpeft  to  this  article  of 
tea;  and  a  very  great  queftion  arifes,  whether  the  18  Geo.  2. 
vol.  in,  »  has 
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lias  not  put  an  end  to  any  regulation  refpe&ing  teawhatfoeveri 
and  whether  as  the  Legiflature  has  taken  that  entirely  to  itfelf, 
the  Eafl  India  Company  are  at  liberty  with  refpe&  to  ths 
fabjeft  of  tea  to  make  any  further  regulation!  T  It  is  an 
extraordinary  thing  that  the  Legislature  feeing  the  raifchief 
and  being  anxious  to  prevent  it  fhould  ftop  lb  ftiort.  I  do  not 
mean  to  give  it  as  my  opinion  that  the  1 8  Geo.  2.  does  take 
sway  die  power  of  the  Eajl  India  Company  to  make  regulations 
after  a  depofit  has  been  made ;  but  I  think  the  beft  way  would 
be  to  have  reconrfe  to  the  Legiflature  to  fanction  all  their  re- 
gulations as  well  with  refpett  to  tea  as  other  articles  of  Ikle,  and 
to  pot  them  upon  fuch  a  footing  that  there  can  be  no  miftakea 
or  mifapprehenflons  in  future.  This  being  the  cafe,  and  the 
regulations  being  made  with  refpec"t  to  the  excepted  article  of 
tea,  I  think  a  very  great  doubt  may  arife  whether  the  latter 
part  of  the  regulations  relates  to  tea.  Now  this  is  on  action  for 
Dot  being  permitted  to  become  a  bidder  for  tea.  If  we  look 
over  the  regulations,  we  mall  find  that  when  they  come  to  fpeak 
of  the  depofit  they  fay,  "  in  caie  any  buyer  or  buyers  of  any 
goods  (tea  excepted,  which  is  provided  for  by  act  of  Parlia- 
ment) fliall  make  default  in  payment  of  his  or  their  depofit,  the 
goods  mail  be  as  foon  after  as  convenient  refold,  and  the  diffe- 
rence in  price,  if  any,  and  expences  be  made  good  by  the  firft 
pnrchafer,  who  fliall  be  rendered  incapable  of  buying  again  at 
die  Company's  candle ;"  and  then  they  go  on  with  thefe  words, 
w  and  in  cafe  any  buyer."  It  is  contended,  that  the  word 
"  buyer"  there  relates  as  well  to  die  buyer  of  tea  as  other  arti- 
cles, notwHhftanding  the  exception.     On  that  point  I  have 
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hdkins  mean  die  buyers  of  tea,  but  only  the  buyers  of  other 
goods.    Taking  it  for  granted  however  that  thefe  regulations  did 
relate  to  tea  (except  with  refpeft  to  the  depofit,  which  it  is 
clear  ranft  reft  upon  the  aft),  it  is  remarkable  that  the  Legillar 
tore  did  not  choofe  to  truft  the  Eaji  India  Company  with  the 
ibis  power  upon  that  point,  for  they  have  given  the  a&ion  as  to 
the  forfeiture  of  fix  times  the  value  to  any  informer;  and  they 
have  gone  on  to  declare  that  which  the  Eqft  India  Company 
thought  they  had  a  right  to  add  as  a  penalty  to  their  own  r&* 
gulations  refpe&ing  other  goods,  that  the  perfon  making  de* 
fiiult  fhall  be  excluded  for  ever  from  bidding  at  the  Company's 
fides.     I  will  not  enter  into  the  queftion  whether  the  exdufion 
from  any  future  fide  be  or  be  not  a  reasonable  regulation?  We 
are  all  clearly  of  opinion,  that  in  matters  where  the  Company 
is  not  restrained  by  Parliament  they  have  a  right  to  make  res* 
tollable  regulations ;  but  it  will  always  be  a  queftion  whether 
their  regulations  are  reafonable  or  not     Undoubtedly  the  Com- . 
pany  is  not  at  liberty  to  direft  that  any  individual  fhall  be  for 
ever  excluded,  merely  if  they  think  fit  fb  to  direft;  they  may 
annex  fuch  conditions  to  their  (ales  as  are*  confiftent  with  the 
obligation  they  are  under  to  make  them  public  iales,  indifferent 
and  open  to  all  bidders;  whatever  regulations  therefore  they 
make,  muft  be  regulations  not  depending  upon  their  fole  will 
and  jJeafure,  nor  to  be  enforced  or  relaxed  by  that  rule  only; 
for  if  fitch  regulations  be  allowed,  they  will  thereby  be  enabled 
to  make  that  which  is  required  to  be  a  public  iale  fomething 
totally  different  from  a  public  iale.     But  we  fhall  decide  this 
on  a  much  narrower  ground;  for  fuppofing  all  the  regu- 
iiibfequent  to  the  rule  of  depofit  to  apply  as  well  to  lee 
as  to  other  commodities,  and  that  the  purchafer  of  tea  is  liable- 
to  all  the  penalties  that  the  Eq/t  India  Company  have  thought 
fit  to  annex,  we  are  ftill  of  opinion,  that  upon  thefe  words  it  is 
imposHble  for  us  to  understand  the  term  "  fatisfa&ion"  in  any 
other  ienie  than  a  pecuniary  fatisfa&ion.    It  is  true  that  the 
drfimher  is  to  give  iatigfaftion  to  the  Court  of  Directors.     But 
the  word  *  iatisfa&ion"  as  we  underftand  it  in  a  court  of  law 
mnft  mean  compenfation  for  default  occafioned  by  the  breach  of 
a  condition.    It  is  impoffiblefor  us,  unlefe  it  were  fo  clearly  $R" 
prefled  as  that  ther$  could  be  no  doubt,  to  fuppofe  that  the  word 
"  fatisfoftion"  means  until  the  defaulter  ihall  pbtain  the  good 
will  and  pleafiurexrf  the  Court  of  IJroaors.    It  was  laid  at  the 
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|8o3.        bar  that  the -meaning  was,  until  the  defaulter  fliould  give  then 
■    ■  iatisf action  with  rcfpecA  to  the  rcafons  why  he  did  not  perform  die 

Imlitom  COIMjitions>  if  tjmt  wag  meant)  it  had  better  have  been  as  I  ftated 
**•  before,  till  he  fliall  do  It  with  our  leave  and  licence,  leaving  it 
Qsswaut,  open  to  themfelves  arbitrarily  to  grant  or  refufe  that  leave  and 
licence.  If  it  had  meant  pecuniary  fatisfa&ion,  it  may  be  argued 
it  would  not  have  been  to  the  Court  of  Directors,  but  to  the 
Eqft  India  Company.  And  indeed  I  have  no  doubt  that  they  did 
not  underftand  the  term  "  fatisfa&ion"  according  to  the  conftruc- 
tion  which  we  in  a  court  of  law  fliall  put  upon  it.  But  we  are  to 
confider  whether  the  buyer  had  not  a  right  to  underftand  it  fo  if 
he  thought  fit,  and  whether  we  (hall  exclude  him  for  ever  from  a 
public  fale,  becaufe  he  has  become  a  public  bidder  under  condi- 
tions the  legality  of  which  may  be  doubted,  and  the  words  of 
which  import,  that  unlefs  he  fliould  do  certain  things,  he  fliould 
be  excluded  until  he  fliould  have  made  fatisfa&ion  ?  Whether 
he  had  not  a  right  to  fay  (and  I  think  be  had)  "  I  underftood 
that  I  was  not  to  bid  again  till  I  had  made  Gttisfa£tion  for  my 
default  by  making  good  all  the  payments  with  intereft ;  thole 
payments  the  Company  have  accepted,  not  in  fuch  a  manner  I 
admit  as  to  evade  the  forfeiture,  but  in  fuch  a  manner  as  to  make 
that  fatis&ctioh,  the  not  making  of  which  would  fubjeS  me  to 
this  heavy  penalty  of  being  for  ever  excluded  from  that  fale, 
which  all  the  fubje&s  of  the  country  are  entitled  to  bid  at ;  if  I 
had  not  done  this  the  Company  might  have  brought  an  a&ion 
egainft  me  for  the  breach,  and  recovered  fuch  damages  as  a  jury 
would  give?"  Upon  this  ground  therefore,  independent  of  other 
confederations,  we  are  of  opinion,  that  the  Eqft  India  Company 
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recommend  to  the  Eaft  India  Company,  as  well  worth  their       1802. 
confideration,  to  reflect  whether  it  would  not  be  better  that  they 
Ihould  obtain  the  fen&ion  of  the  Legiflature  as  to  the  regulation  ^ 

of  their  fides,  not  only  with  relpeft  to  tea,  but  with  refpeft  to         Th* 

•11  other  commodities.  ^oLfa^t? 
,                                                      Judgment  for  the  Plaintiff 


Eagjlkto* 


Williams  v.  Brown.  a*  xoth. 

TMMB1TATU8  affimpjit  for  fervice  performed  by  the  Plaintiff  **«*»*  agreed 
"*  as  a  iailor  on  board  the  Holdernefs,  of  which  the  Defendant  m^tortog'a**" 
wis  mailer.    The  caufe  was  tried  before  Lord  Alvanley  Ch.  J.  ]°yH\.Xo£? 
at  the  Gwldhail  Sittings  after  laft  Michaelmas  Term,  when  a  /,°JL.-  ot h»L- 
verdid  was  found  far  the  Plaintiff  under  His  Lordfliip's  direc*  2£^dITb*w^ 
tion,  with  liberty  to  the  Defendant  to  apply  to  the  Court  tQ  sway  Have,  and" 
ham  that  verdi&  fet  afide  and  a  nonfuit  entered;    The  circum*  l*^**  t# 
ftances  of  the  cafe  were  as  follow.    The  Plaintiff,  who  was  a  whereupon*  was 
Mgro,  in  November  1797,  entered  at  London  on  board  the  S^MaTSi 
Holdernefa  bound  for  Grenada,  as  an  ordinary  feaman  out  and  lifter,  and  the 
home:  on  the  arrival  of  the  Hotdemefsnt  Grenada  the  Plaintiff  ^^^ 
was  claimed  as  a  runaway  Have  by  Mr.  Hardman  his  former  fam  of  money  by 
matter,  and  delivered  to  him;  and  thereupon  the  Plaintiff,  the  m*«^£« 
Defendant,  and  MrJIardmanj  met  and  agreed,  that  on  payment  **"****  mipumit 
of  30  joes  by  the  Defendant  to  Mr.Hardman,  the  latter fhould  tiSS^ 
manumit  the  Plaintiff,  which  was  accordingly  done  by  a  regular  &"*  the  capahi 
inftrnment  of  manumiffion ;  and  the  Plaintiff  on  the  fame  day  tL^yesrsei* 
entered  into  an  indenture,  in  which,  dcfcribing  himfelf  as  u  a  w«wftjHate4 
firee  black  man  of  the  ifland  of  Grenada?  he  covenanted  with  pSmirwa/ac- 
the  Defendant,  his  executors,  adminiftrators,  and  afligna,  «  to  wftfartr  »»u- 
repair  and  go  on  board  fuch  ihip  or  veflel  as  the  Defendant  ng  cured  the* 
ihould  appoint,  to  parts  beyond  the  feas,  and  continue  on  board  ?£"J*  upontlit 
fuch  ihip  or  veffel  at  fuch  place  or  places  as  the  Defendant  age,  conuneoctd 
might  have  occafion  for  his  fervices,  and  dining  the  term  of  f ?  *aio°  *&**& 
three  years  faithfully  ferve  in  the  capacity  of  a&ilor  or  fuch  other  wages  for  that 
fervice  as  he  Ihould  be  capable  to  do  and  perform  as  a  covenant  *•**•  upon  » 
Servant,  according  to  the  order  and  dire&ionof  the  Defendant  h*m  that  he  wu 

eftopped  by  his 
covenant  from,  claiming  more  thus  the  Turn  fttpulaseoV 

?  3  and 
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and  hii  affigns,  without  departing  from  or  leaving  the  {kid 
fervicc ;  and  the  Defendant,  for  himfelf,  his  executors,  and  ad- 
miniftrstors,  covenanted  to  pay  to  the  Plaintiff  for  the  firft  year 
15A,  for  the  fecond  20/.,  and  for  the  third  25A,  by  quarterly 
payments."  In  confequence  of  this  the  Plaintiff  returned  on 
board  the  Halderne/i,  and  ferved  as  a  failor  on  the  voyage 
home,  and  for  his  wages  in  that  voyage  the  prefent  action  was 
commenced,  the  wages  for  the  outward  bound  voyage  having 
,  been  paid,  as  well  as  the  money  ftipulated  for  by  the  in- 
denture. 

A  rule  nifi  for  entering  a  noufuit  having  been  obtained  on  a 
former  day, 

Shepherd  Serjt  now  mewed  caufe,  and  infifted  that  the  wA  of 
rnaniimifuon  and  the  indenture  muft  be  considered  as  parts  of 
one  tranfa&ion,  the  mannmifnon  being  the  confideratJon  of  die 
Plaintiff's  entering  into  the  indenture;  that  the  Defendant 
therefore  had  taken  an  undue  advantage  of  the  Plaintiff's  fitn- 
fition,  fince  the  latter  muft  be  prefumed  to  have  been  willing  to 
enter  into  any  contract  for  the  fake  of  obtaining  his  freedom; 
'  that  he  might  have  been  induced  to  bind  himfelf  to  the  De- 
fendant for  life,  and  thus  only  have  exchanged  one  fort  of 
flavcry  for  another,  and  that  the  Court  therefore  muft  hold  «n 
indenture  into  which  the  Plaintiff  had  been  driven  by  fuoh  ch> 
cumftances  to  be  void,  as  obtained  from  him  under  a  fpetaea  of 
durefi :  and  confequently  that  the  Plaintiff  was  entitled  like  any 
other  failor  to  feek  a  compenfation  for  his  fcrvices  on  board  the 
Defendant's  (hip  as  if  no  indenture  exifted. 

Bayley  and  Bejt  Serjts.  were  proceeding  to  argue  in  fbpport 
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prefent  cafe  being  as  free  as  any  one  of  ub  while  in  England       1802. 
engaged  to  ferve  the  Defendant  asafeaman,  and  the  Defendant 
undertook  to  pay  him  a  ftipulated  fum^at  this  time  however 
the  Plaintiff  concealed  that  he  was  a  runaway  Have.     Now  I      Browv. 
admit  that  the  Defendant  was  entitled  to  a  full  compenfation  for 
the  breach  of  the  Plaintiff's  original  contrail,  he  having  concealed 
the  tirenmftance  of  his  being  a  Have,  which  circumftance  ren- 
dered him  incapable  of  fulfilling  his  engagement    The  Defend- 
ant is  therefore  entitled  to  be  repaid  the  fum  of  money  which  he 
advanced  for  the  manumiffion  of  the  Plaintiff,  in  order  to  enable 
him  to  perform  the  ftipulated  fervice  on  board  his  ihip.     But  in 
'this  cafe  it  feems  to  me  that  the  Plaintiff  has  taken  a  further  ad- 
vantage ;  for  we  muft  underftand  upon  this  tranfa&ion  that  the 
old  articles  for  the  voyage  have  been  quafhed,  and  that  the  Plain- 
tiff has  been  compelled  to  enter  into  anew  contrail,  by  which  he 
has  bound  hiihfelf,  in  confideration  of  being  redeemed  from 
flowery  and  the  penal  confluences  attending  his  fituation,  to 
'ferve  the  Defendant  for  the  term  of  three  years.    When  the 
Plaintiff  was  claimed  in  Grenada  as  a  runaway  flave,  he  was  not 
only  liable  to  be  remanded  to  flavery,  but  by  the  laws  of  the 
iflaod  he  was  amefhable  to  fevere  punifhment  for  this  defertion. 
How  if  fuch  a  contrail  as  this  is  to  be  fuftained,  I  tremble  at  the 
ooofequences;  for  if  this  be  allowed  the  matters  of  fhips  may 
eonfider  themfelves  at  liberty  to  purchafe  the  freedom  of  as    , 
many  negroes  in  the  Wejl  Indies  as  they  may  think  proper,  and 
4ake  engagements  from  them  to  ferve  for  life.    No  doubt  the 
negroes  would  willingly  engage  in  fuch  contrails.    ^The  confe- 
quence  would  be,  that  a  vaft  number  of  negroes  might  be  brought 
over  into  this  country,  not  indeed  ftri&ly  as  (laves,  but  as  cove- 
nant fervante,  bound  to  ferve  for  life;  this  would  be  little  left 
than  an  exchange  of  one  fpecies  of  flavery  for  another:  and  though 
by  the  law  of  England  flavejy  be  prohibited  in  this  country,  yet 
this  fort  of  contrail  might  afford  the  means  of  introducing  indi- 
.redly,  what  cannot  be  dire&ly  enforced.    It  appears  to  me  that 
.the  «nly  ufe  which  the  Defendant  is  entitled  to  make  of  the 
,taanfa&ian  in  Grenada  is  to  deduft  from  the  wages  due  to  the 
JPlain  tiff  upon  the  old  contrail  juft  fo  much  as  he  has  been 
obliged  to  pay  to  enable  the  Plaintiff  to  fulfil  that  contrail. 

Hxath  J.  I  oonfefs  that  this  matter  ft rikes  me  in  a  very  dit 
,ierent  point  of  view.  When  this  Plaintiff  was  claimed  in  Grenada 
he  was  incapable  of  performing  the  fervice  for  which  he  now     C  7*  J 
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brings  his  action.  He  was  alfo  liable  to  fevere  punifhment  for 
having  run  away  from  his  mailer:  and  he  was  a  Have  for  life. 
In  that  foliation  the  contract  in  queftion  was  entered  into,  to 
which  the  parties  were  the  Plaintiff,  the  Defendant,  and  die 
Plaintiff's  old  mafter.  I  conlider  the  whole  as  one  tranfaction.  The 
"  Defendant  was  to  advance  the  money  for  the  Plaintiff's  freedom, 
in  confideration  of  which  the  mafter  was  to  manumit  the  Plain- 
tiff, and  the  Plaintiff  thus  manumitted  was  to  enter  into  a  new 
contract  to  ferve  the  Defendant  for  three  years,  for  which  he  watt 
*o  receive  certain  wnges  from  the  Defendant.  This  was  an  agree- 
ment for  the  advantage  of  the  Plaintiff:  he  was  to  be  relieved 
from  punifhment;  he  was  to  become  a  free  man;  and  be  was  to 
receive  a  compenfation  for  his  fervice.  This  agreement  he  vohwfc- 
tarily  entered  into.  In  all  countries  where  (lavery  is  tolerated, 
agreements  between  the  mafter  and  the  flave  reflecting  the  ms- 
nuniMon  of  the  latter  are  enforced  by  the  law.  Suppofe  the 
flave  after  having  obtained  his  m&numiffion  fhould  refttfe  to 
perform  his  part  of  the  contract,  there  is  no  country  where  foch 
conduct  would  be  endured.  He  is  competent  to  enter  into  "a 
contract  for  the  purpoi'e  of  his  manumiffion,  and  therefore  foch 
contract  may  be  put  in  force  againft  him.  If  indeed  any  fraud 
or  colluiion  between  the  Defendant  and  the  old  mafter  had  ap- 
peared whereby  any  equity  could  arife  in  the  Plaintiff's  favour, 
the  cafe  might  have  had  a  very  different  complexion:  but  thfa 
cafe  ftands  clear  of  all  fraud  or  collufion;  and  confidering  the 
contract  as  having  been  beneficial  to  the  Plaintiff,  I  think  that 
he  ought  to  be  bound  by  his  own  agreement. 

Booke  J.     I  agree  in  opinion  with  my  brother  Heath,     In 
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the  outward  voyage.  Unlefi  therefore  the  jury  had  been  of  opi-  1 802. 
nion  that  firaud  or  durefi  had  been  employed,  I  cannot  but  think  — — 
the  contra&  entered  into  in  Grenada  advantageous  to  the  Plain-  1L"A 
tiff  If  indeed  the  man  had  been  free  he  might  perhaps  have  Brows. 
made  a  more  advantageous  bargain  for  himfelf.  But  being  a 
Have  he  could  not  enter  into  any  contraft  without  the  leave  of 
Us  mafter ;  and  fo  being  a  Have,  and  liable  to  the  terrible 
confequences  of  defertion,  it  is  agreed  that  he  Ihall  b$  fet  free, 
lie  receives  his  wages  for  the  outward  bound  voyage,  and  on  the 
other  hand  he  engages  to  ferve  the  Defendant  for  three  years 
at  certain  wages  on  board  fuch  (hip,  and  at  fuch  places  as  the 
Defendant  ihall  have  occafion  for  his  fervices.  Would  any  jury 
have  pronounced  fuch  a  contract  to  be  disadvantageous  to  the 
Plaintiff?  With  refpe&  to  the  enormous  extent  to  which  it  hail 
been  fuppofedthat  contra&s  of  this  fort  may  be  carried,  it  i* 
Aifficient  for  us  in  the  prefont  inftance  to  decide  upon  the  cafe 
before  the  Court:  and  I  do  not  bind  myfelf  to  enforce  any  other 
contraft  unreafonable  in  its  nature,  when  it  may  appear  that 
durefi  has  been  employed,  or  undue  advantage  taken  of  the 
ffrnation  of  the  parties.  In  this  cafe  it  appears  to  me,  that  the 
original  contraft  between  the  Plaintiff  and  Defendant  was  put 
an  end  to  by  the  agreement  entered  into  at  Grenada,  and  that 
the  Plaintiff  therefore  ought  to  have  been  nonfuited. 

Chambre  J.  The  queftion  now  brought  before  the  Court 
nmft  be  decided  according  to  the  rights  of  the  litigating  parties, 
without  reference  to  any  imaginary  confequences  of  imaginary 
cafes.  Certainly  the  Plaintiff  is  entitled  to  avail  himfelf  of  any 
drcumftances  of  durefi  of  which  he  could  take  advantage  in  or- 
dinary cafes :  and  if  he  could  prove  that  the  agreement  was  ob- 
tained from  him  by  aftual  force,  the  agreement  would  be  void* 
Here  indeed  at  the  time  of  entering  into  the  contraft  he  was  in 
the  fituation  of  a  (lave.  But  I  do  not  know  that  a  Have  is  pre* 
eluded  from  entering  into  a  contract.  He  may  do  fo  provided 
his  contract  do  not  aife&  the  rights  of  his  mafter.  Though  he 
cannot  deprive  his  mafter  of  his  fervices,  yet  with  the  content  of 
his  mafter  he  may  engage  to  do  fervice  for  another.  No  evidence 
of  a&ual  durefi  has  been  given,  but  we  are  defired  to  infer  it 
from  the  circumftances  of  the  cafe.  It  is  fuppofed  that  he  has  [  74  3 
been  driven  to  an  unreafonable  and  unconfeientious  bargain: 
but  I  cannot  fay  that  it  fo  appears  to  me.  What  was  his  con- 
at  Grenada  ?    Being  claimed  as  a  runaway  Have  he  was 

confidered 
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considered  as  a  criminal,  he  was  liable  to  very  fevere  purufh- 
ment,  he  was  incapable  of  recovering  for  his  own  benefit  the 
money  which  he  had  earned  upon  the  outward  bound  voyage, 
and  he  was  unable  to  fulfil  his  contract  with  the  Defendant. 
Then  what  is  there  unrealbnable  in  the  terms  of  this  agreement? 
It  is  true  that  by  the  articles  he  had  contracted  with  the  De- 
fendant for  a  greater  rate  of  wages;  but  from  that  contract  be 
could  derive  no  benefit,  for  his  mailer  was  entitled  to  all  the 
wages  he  might  earn.  Independent  of  this  circumftance  how- 
ever, the  former  agreement  was  entered  into  in  tune  of  war, 
whereas  the  latter  was  for  three  years  certain,  during  which 
time  it  was  probable  that  the  war  would  ceafc  and  the  rate  of 
wages  be  reduced.  By  refedndmg  fuch  a  contract  as  this  I 
think  we  fhould  be  guilty  of  great  inhumanity ;  for  unlefa  fiuh 
a  contract  can  be  enforced,  no  mafter  of  a  Have  would  agree  to 
his  manumimon,  nor  any  perfbn  be  willing  to  pay  the  price  of 
his  freedom ;  the  confequence  of  which  would  be  that  the  pre- 
fent  Plaintiff  and  all  others  in  fimilar  fituanons  muft  remain  in 
perpetual  navery.  In  this  cafe  an  a&ual  manamiflion  took 
place,  the  mafter  was  a  party  to  the  agreement,  and  nothing 
occurred  in  the  tranfac\ion  to  impeach  the  validity  of  the  enn- 
tracl.  This  is  the  deration  which  I  think  the  Court  bound  by 
the  rules  of  law  to  make,  and  which  is  moft  confiftent  with  thai 
chelates  of  humanity. 

Rule  a 
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1802. 
(IN  THE  EXCHEQUER  CHAMBER-) 

%  New Rtp.lAfy 

Lucena  v.  Craufurd  and  Others ;  in  Error.  ^Z±  "™* 

3  Taum.  30J. 
IS  P**>  7*i. 

Assumpsit  on  a  policy  of  infurance.  lj?Dm.  Pr*. 

*"     The  firft  count  of  the  declaration  (upon  which  the  verdiA  TkcCommif- 
ma  taken)  ftated,  that  whereas  our  Sovereign  Lord  the  King  by  b^'^S^ 
virtue  of  the  powers  vetted  in  him  by  a  certain  aft  of  Parliament  under  the 
made  at  a  feffion  of  Parliament  holden  at  Weftmnfter  in  the  f^<L?£k, 
thirty»fifth  year  of  hie  reign,  entitled,  "  An  aft  to  make  further  ™d  mtnagtment 
provifion  refpe&ing  mips  and  e&as  coming  to  this  kingdom  to  tS^*t? 
take*  he  benefit  of  His  Majefty's  orders  in  eouncil  of  the  1 6th  and  "* to  fobjeai  of 
a  ift  days  of  Jbmiary  1795,  and  to  provide  for  the  difpofid  of  sJtet  ufhould 
Other  ftips  and  eflb&s  detained  in  or  brought  into  the  ports  of  be  brn,*ht  into. 
thkkingdosn"  on  the  13th  day  of  June  1795,  to  wit,  at  London,  ktagS^were 
4*.  did  by  and  with  the  advice  of  his  Privy  Council  iflTue  his  ^JJ^^ft 
fioyal  cammiffion  under  the  Great  Seal  of  Great  Britain  to  Jams*  in  D*ub  (hip 
Crmg%Kra\J.B.A.€.  J.  J?,  and  ^.  B.  direaed,  whereby  our  fiufl  ™*™j£*9 
Jjaxd  the  King  didnominate,  conftitute,  and  appoint  them  Com-  having  been  **' 
■liHfciineffs  for  the  purpoies  mentioned  in  the  Aid  aft,  and  did  "k"  Qby^ 
authorifc  and  require  them  to  take  all  inch  flips  and  cargoes,  Britijb  man  of 
goods,  wares,  merchandizes,  and  eflfe&s,  into  their  pofleffion  JJJJ^'^ 
and  under  their  care,  as  His  Majefty  could  or  might  by  virtue  the  Admiralty 
of  the  laid  a&  authorile  them  to  take  into  their  pofleffion,  ^c!^^ 
and  under  their  care,  and  to  manage,  Yell,  and  difpofe  of  the  longing  tothe  " 
Jame  to  the  beft  advantage,  according  to  fuch  inftru&ions  as  un^s^S 
•they  the  laid  J.  C,  tfc.  mould  from  time  to  time  receive  from  and  *>  bring 
His  laid  Majefty,  his  heirs  and  fiicceffors,  with  the  advice  of  ^Jdi^ 
his  and  their  Privy  Council,  and  otherwife  in  all  refpe&s  ao-  kingdom  to  t» 
cording  to  the  laid  ad;  and  alio  to  give  fuch  dire&iona  re-  t^Xf^ 
fpe&ing  the  proceeds  of  the  fide  or  fides  of  any  cargoes  or  parts     Held  «* 
of  cargoes  mentioned  in  the  laid  a&  to  have  been  ordered  to  r^^or^faa 
be  ibid,  aa  the  Commiffioner*  to  be  appointed  by  virtue  of  the  UP°°  ***h  ftp* 
fiud  aa  were  therein  and  thereby  required  and  authorised  to  fif^h^ 
give  reipe&ing  the  fame,  thereby  alfo  giving  and  granting  to  w* didlK*  »»• 
them  the  fiud  J.  G  *c.  all  and  lingular  fuch  powers  and  autho- p^^T* 
rides,  and  authorifing  and  empowering  them  to  do,  execute,  WnTuedifar 
and  perform,  all  and  Angular  fuch  duties  and  matters  and  X^iSm^ 
-things  as  Hb  laid  Majefty  oould  or  misgive  or  grant,  authorife  &**• 

or 
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11802.  or  require  to  be  done,  executed,  or  performed,  by  the  Commif- 
~  '  —  fioners  to  be  appointed  by  His  {aid  Majefty  in  pursuance  and  by 
"""*  virtue  of  the  laid  aft.  And  whereas  before  the  making  of  the 
Cbadfuid  feveral  writings  or  policies  of  infuraticcs  hereafter  mentioned,  to 
"in  Error"1  w't>  on  ^  Iotn  <W  °?  <^une  r795>  certain  mips  called  the 
Houghley,  Alblajfendam,  Dordrecht,  Zeelelie,  Meermin,  Agatha, 
Mentor,  and  Surcheance,  with  cargoes  of  goods  and  merchan- 
dizes on  board  the  fame  refpe&ively,  being  fliips,  goods,  and 
merchandizes,  belonging  to  fubje&s  and  inhabitants  of  the 
United  Provinces  coining  from  certain  parts  of  Afia  and  AJHca, 
and  bound  to  certain  parts  of  the  United  Provinces,  were  by 
His  {kid  Majefty's  orders  feized  and  taken  at  fea  in  their  laid 
voyage  from  Afia  and  Africa  to  the  laid  United  Provinces  by 
the  Commander  of  one  of  His  Majefty's  fliips  of  war  in  com- 
pany with  fome  fliips  in  the  fervice  of  the  United  Company  of 
Merchants  of  England  trading  to  the  Eqfi  Indies,  in  order  and 
to  the  intent  that  fuch  fliips,  goods,  and  merchandizes,  might 
be  brought  into  the  ports  of  this  kingdom;  and  fuch  fliips  with  ■ 
fitch  goods  and  merchandizes  on  board  the  lame  refpeftively 
had  been  carried  into  St.  Helena  for  the  purpofo  of  being 
brought  from  thence  to  fome  port  or  ports  in  this  kingdom,  to 
wit,  at,  S[c.;  and  the  faid  fliips,  goods,  and  merchandizes,  fo 
having  been  carried  into  St.  Helena  aforefaid,  and  the  laid  J.  C- 
fa.  fo  being  fuch  Commiffioners  fo  appointed  and  authoxifed 
as  aforefoid,  the  laid  J.  C.  Sfc.  afterwards,  to  wit,  on  the  22d  of 
Augu/i  1795,  to  wit,  nt,  Sfc.  according  to  the  uiage  and  cuftom 
of  merchants,  caufed  to  be  made  and  effected  a  certain  writing 
or  policy  of   anurance,    purporting  thereby   and  conta' 
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and  goods  were  flaps  and  goods,  which,  if  they  had  arrived  at 
London  aforefaid  from  the  faid  voyage,  the  Cud  J.  C.  fyc.  as  fuch 
Commiffioners  as  aforefaid,  were  and  would  upon  fuch  arrival 
have  been  authorifed  to  take  into  their  pofleffion  and  under  their 
care,  and  to  manage,  fell,  and  difpofe  of  the  fame  according  to 
the  form  and  effe&  of  the  faid  commiffion  and  a&  of  Parliament, 
and  which  were  intended  to  be  brought  from  St.  Helena  afore- 
faid to  London  aforefaid  for  thofe  purpofes  in  the  laid  writing  or 
policy  of  affurance  mentioned,  to  wit,  at,  fyc. ;  and  that  the  faid 
J.  C.  Src>  as  fuch  Commiffioners  as  aforefaid  under  and  by  virtue 
of  the  faid  aft  of  Parliament,  and  the  faid  commiffion  at  the 
lime  of  the  failing  of  the  faid  fhips  from  St.  Helena  as  herein- 
after mentioned,  and  from  thence,  until,  and  at  the  times  of  the 
feveral  lofles  hereinafter  mentioned,  were  interefted  in  the  faid 
fhips  and  goods  to  a  large  amount,  to  wit,  to  the  amount  of  all 
the  money  by  them  ever  infured  thereon ;  and  that  the  faid  in- 
furance  fo  made  as  aforefaid  was  fo  made  to  and  for  their  ufe^ 
benefit,  and  account,  as  fuch  Commiffioners  as  aforefaid.  The 
declaration  further  ftated,  that  the  fhips  fet  fail  from  St.  Helena 
for  England  before  the  22d  of  Auguft  1795,  viz.  on  the  2d  of 
July  1795;  an<^  before  their  arrival,  viz.  on  the  ift  September 
1795,  four  of  them  were  loft  by  perils  of  the  fea,  whereby  the 
afiured  fuftained  an  average  or  partial  lofs  to  a  large  amount^ 
to  wit,  to  the  amount  of  40&  upon  every  100/.  infured. 

To  this  declaration  the  Defendants  below  pleaded  the  gene- 
ral iflue.  The  caufe  came  on  to  be  tried  before  Lord  Kenyan 
Ch.  J.  and  a  fpecial  Jury  at  the  Guildhall  Sittings  after  Michael- 
mas Term  1,799.  His  Lordfhip  having  dire&ed  the  Jury  to 
find  a  verdi&  for  the  Plaintiffs  below  upon  the  firft  count  of 
the  declaration,  a  bill  of  exceptions  was  tendered,  from  which, 
when  annexed  to  the  record  in  this  court,  the  cafe  appeared  to 
be  as  follows: 

The  Plaintiffs  below  gave  in  evidence  a  commiffion  under  the 
Great  Seal,  dated  the  19th  of  June  1795,  which  (after  referring 
to  the  provifions  of  the  35  Geo.  3.  c.  80.  refpe£Hng  fhips  and 
cffe&s  belonging  to  fubjefts  of  the  United  Provinces  detained  in. 
or  brought  in,  or  to  be  detained  or  brought  into  the  ports  of  this 
kingdom;  and  after  reciting  that  feveral  fuch  fhips  had  been  or 
might  be  thereafter  detained  in  or  brought  into  the  ports  of  thif 
kingdom),  appointed  the  Plaintiffs  to  take  all  fuch  fhips,  cargoes/ 
4*»  into  their  pofleffion  and  under  their  care,  as  the  Crown  was 

empowered 
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1802.        empowered  to  feize  under  the  (aid  aft,  and  tp  manage,  fell,  and 
diipofe  of  the  fine  to  the  belt  advantage,  according  to  fuch 
„.  inftruftions  as  they  fljould  from  time  to  time  receive  from  Hi* 

C**utaie  Majefty,  with  the  advice  of  his  Privy  Council,  and  to  diipofe 
ia  Em*. '  °f  the  proceeds,  and  to  do  every  thing  which  the  Crown  could 
luithoriie  them  to  do  by  virtue  of  the  laid  aft.  They  then  gam 
in  evidence  certain  inftruftions  under  die  fign  pUhMbJ  to  the 
commanders  of  His  Majefty'i  ihips  of  war  and  mips  carrying 
letters  of  marque,  dated  the  9th  of  February  1795,  directing 
them  to  bring  into  the  ports  of  this  kingdom  all  Dutch  Tenets 
bound  to  or  from  any  ports  in  Holland,  in  order  that  they, 
together  with  their  cargoes,  being  Dutch  property,  might  be 
detained  provifionatty ;  and  that  ipeedy  restitution  mould  be 
made  of  all  cargoes  belonging  to  the  tubjefts  of  allied  or  neu- 
tral powers.  They  then  proved  that  the  flups  mentioned  hi 
the  policy,  before  the  time  when  the  policy  was  effected,  ma. 
on  the  10th  of  June  1795,  were  Dutch  mips,  and  that  they  with 
their  cargoes,  alio  Ditch,  were  coming  from  certain  parts  in 
Aha  and  AJricJ'to  certain  ports  of  the  United  Provinces,  and 
were  by  virtue  of  the  above  inftruftions  ieized  by  Captain  Bf- 
Jington  the  commander  of  the  Sceptre  man  of  war,  in  company 
with  ibme  (hips  in  the  employment  of  the  Eafl  India  Company,' 
and  carried  into  St.  Helena  for  the  purpofe  of  being  brought 
into  this  kingdom.  They  alio  proved  the  Defendant's  fub* 
fcription  to  the  policy ;  that  he  had  notice  of  the  lots  before 
any  valuation  could  be  made;  that  the  policy  was  effected  — 
account  of  the  Plaintiffs  as  inch  Commiffiouers  as  asbreuid; 
that  the  flups  tailed  from  St.  Helena  on  the  2d  of  July  1795* 
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ps,  SfC.  according  to  the  lifts  thereof  which  they  fliould  from 
le  to  time  receive  from  the  Commiffioners  of  the  Cuftoms  in 
tgUmd  and  Scotland,  in  purfuance  of  dire&ions  tranfinitted  to 
smbythe  Lords  of  the  Treafury ;  together  with  other  direc- 
■»  not  material  to  this  cafe.     He  then  gave  in  evidence  the 
[fig's  Proclamation  for  general  reprifals  againft  the  fhips, 
&k,  and  fubje&s,  of  the  United  Provinces,  dated  the  15  th 
September  1795.     He  next  produced  an  order  of  Council, 
lad  the  26th  of  November  17959  which  after  ftating  that  the 
m  Dutch  Baft  India  fhips,  viz.  the  Bleffendam,  the  Agatha, 
a  Mentor 9  and  the  Dordrecht,  then  lying  in  the  river  Shannon 
the  kingdom  of  Ireland,  were  lent  in  there  by  His  Majefty's 
bp  Sceptre,  antecedent  to  the  order  for  granting  general  re- 
ifida  againft  the  fhips  of  the  United  Provinces,  and  that  agents 
d  been  appointed  by  IVilliam  Effington,  Efq.  the  commander 
'the  Sceptre,  and  others,  concerned  in  fending  in  the  faid  vef- 
bt  and  that  thefoleintereft  in  all  fhips  fo  feat  in  was  veiled  in 
Ba  Majefty,  and  the  appointment  of  agents  for  the  care  and  di£ 
jfii  thereof  did  of  right  belong  to  him,  appointed  the  Plain* 
ft  to  be  the  agents  on  behalf  of  His  Majefty  for  the  care  and 
anagement  of  the  faid  four  Dutch  fhips  and  their  cargoes.  The 
fe&odant  alfo  proved  that  the  Plaintiffs  took  pofleffion  of  the 
late  four  fhips  in  the  kingdom  of  Ireland.     He  then  gave  in 
ridence  certain  proceedings  in  the  High  Court  of  Admiralty 
gainft  each  of  thofe  fhips,  and  fentences  of  condemnation,  pro- 
mincing  each  of  "  the  faid  fhips  and  cargoes  to  have  been  taken 
afore  die  declaration  of  hostilities  againft  the  Dutch,  and  to 
ave  then  belonged  to  fubje&s  of  the  States  General  of  the 
hnted  Provinces,  now  the  enemies  of  the  Crown  of  Great  Bri- 
tin,  and  as  fuch  or  otherwife  fubje&  and  liable  to  confifcation." 
•aftly,  he  gave  in  evidence  certain  inftru&ions  from  His  Ma- 
Ay  to  the  faid  High  Courfof  Admiralty,  dated  the  10th  of 
lAober  179;,  which  after  reciting  the  before-mentioned  adj 
nablmg  the  King  to  grant  a  Commiffion  to  three  or  more  per- 
cms  to  take  into  their  pofleffion  and  manage,  #c.  all  fuch  Dutch 
trips  which  might  be  thereafter  detained  in  or  brought  into  the 
arts  of  this  kingdom,  and  reciting  that  fuch  a  commiffion  had 
Ibed,  and  that  fince  the  ifTuing  of  the  Commiffion  His  Majefty 
ad  thought  fit  to  order  general  reprifals  againft  the  fhips,  $?« 
{the  United  Provinces,  and  to  iflue  a  Commiffion  authorifing 
k» Lorfs  of  the  Admiralty  to  take  cognizance  of  aU  captures,  4*. 

dire&ed 
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i8ox.        directed  the  (aid  High  Court  of  Admiralty  to  proceed  to  the  ad- 

■■  ■■  ■  ■■      judication  of  fuch  fliips,  Sgc.  of.  which  pofleffion  had  been  taken 

.  Ld""*       or  fhould  be  taken  by  the  laid  Commiiii  oners,  as  fhould  bepro- 

c«Auro»o     ceeded  againft  by  the  King's  Advocate  General,  in  order  that 

in  Einr  '     ^e  *"ame  m'gnt  be  condemned  to  the  Crown  as  good  and  lawful 

prize,  referring  neverthelcfs   to  the   Cud  Commiffionera   the 

(ale,  care,  and  management  thereof,  as  well  before  as  after  final 

adjudication  according  to  the  provinces  of  the  faid  a&." 

Upon  this  evidence  the  counfel  for  the  Defendant  infilled  that 
the  Plaintiffs  could  not  maintain  their  iffuc,  becaule  the  faid 
fliips  mentioned  in  the  policy  of  infiirance  in  the  firft  count  of 
the  declaration  were  not  fliips,  which,  if  they  had  arrived  at 
London  from  the  laid  voyage  therein  mentioned,  the  faid  Plain- 
tins,  as  fuch  Commiffionera,  would  have  been  authorised  to 
take  into  their  pofleffion,  and  under  their  core,  according  to 
the  effect  of  their  Commiffion,  and  the  act  of  Parliament  men- 
tioned in  the  firft  count  of  the  declaration,  and  became  upon 
the  evidence  produced  it  appeared  that  the  Plaintiffs  as  Inch 
Commiffioners  under  the  Cud  act  and  Coiumiflion  were  not  at 
the  time  of  the  failing  of  the  faid  fhips  from  St.  Helena,  as  in  the 
firft  count  of  the  declaration  mentioned,  from  thence,  until,/ 
and  at  the  time  of  the  feveral  lofies  therein  alfo  mentioned,  in* 
terefted  in  the  laid  fhips  or  goods,  or  either  of  them,  to  any 
amount  or  in  any  manner  whatfbever,  fo  that  a  legal  and  valid 
anurance  could  be  effected  by  the  Plaintiffs  as  fuch  Commit 
fioners  on  their  own  account ;  and  that  the  jmurance  lb  made, 
as  in  the  firft  count  of  the  declaration  mentioned,  was  not 
made  to  and  for  the  benefit  and  on  the  account  of  the  Plain- 
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JBvanley  having  fucceeded  him  as  Chief  Juftice  of  the  Common  1 802. 

Pleas,  a  further  argument  was  defired  by  the  Court;  and  ac-  ■' 

cordingly  in  Michaelmas  Term  1801  the  cafe  was  argued  by  Lo«NA  v 

Er/kine  for  the  Plaintiffs  in  error,  and  Park  for  the  Defendants  Craufurd 

■n  AMM«  and  Others : 

inferior.  up » 

Arguments  for  the  Plaintiffs  in  error.  —  The  firft  count  of 
the  declaration  upon  which  the  verdift  has  been  taken  contains 
two  material  averments,  the  firft,  that  the  fliips  and  goods  in- 
fared  were  fliips  and  goods,  which,  if  they  had  arrived  at  Lon- 
don,  the  Commiffioners  would  have  been  authorifed  to  take  into 
their  poffeffion,  and  to  manage,  fell,  or  otherwife  difpofe  o£ 
according  to  the  form  and  efteft  of  their  Commiffion,  and  of 
the  aft  of  Parliament;  the  fecond,  that  the  Commiffioners 
under  and  by  virtue  of  their  Commiffion,  and  of  the  aft  of 
Parliament  at  the  time  of  the  failing  and  lofs  were  interefted 
in  the  (hips  and  goods  infiired.  Both  theie  averments  are  ne- 
gatived by  the  evidence.  Under  the  aft  which  authorifed  the 
King  to  grant  a  Commiffion,  and  under  the  Commiffion  con- 
nefted  with  the  inftruftions,  the  Commiffioners  had  only  au- 
thority to  take  into  their  poffeffion  fuch  fliips  and  goods  as  had 
belonged  to  the  fubjefts  of  the  United  Provinces,  and  were 
brought  into  the  ports  of  this  kingdom  to  be  detained  provi- 
fionally.  By  orders  of  Council  of  the  16th  and  21ft  of  January 
1795,  confirmed  by  the  35  Geo.  3.  c.  15.  the  King  authorifed  the 
ihbjefts  of  the  United  Provinces  to  land  their  goods  in  the 
ports  of  this  kingdom  in  veflels  of  any  country,  and  navigated 
in  any  manner  without  being  liable  to  feizure,  and  .direftcd 
that  they  fliould  be  warehoused  under  certain  regulations.  On 
the  9th  of  February  he  was  pleafed  to  direct  the  commanders  of 
his  (hips  of  war  and  privateers  to  bring  in  by  force  all  Dutch 
veflels  bound  to  the  ports  of  Holland,  in  order  that  they  and 
their  cargoes,  being  Dutch  property,  might  be  detained  provi- 
fionally.  On  the  2 2d  of  May  following  the  356*0.3.  c.  80. 
pafled,  which  after  reciting  the  35  Geo.*$.  c.  15.  authorifed  the 
proprietors  of  (hips  and  goods  who  had  voluntarily  taken  the 
benefit  of  that  aft  to  difpofe  of  thofe  {hips  and  goods  under 
certain  regulations  contained  in  the  firft  twenty  fe&ions.  The 
twenty-firft  feftion  then  after  reciting  that  other  fliips  and 
cargoes  had  been  or  might  be  thereafter  detained  or  brought 
into  the  ports  of  this  kingdom,  and  that  fuch  fliips  and  goods 
might  perifli  unlefs  fome  provifion  were  made  for  them,  autho- 
rifed His  Majefty  to  grant  a  comjniflion,  enabling  three  or 
vol.  in,  g  more 
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1802.        more  perforin  to  take  fuch  mips  and  cargoes  into  their  poflef- 

Gon,  Sfc.     Now  the  (hip*  and  goods  to  which  this  recital  refers 

Lscina       were  to  jjg  DroUgijt  in  under  the  order  of  the  9th  February  for 
CiAuraio     the  purpofe  of  being  detained  provisionally,  and  the  Commif- 
*'ln  Emr''     iioncrs  had  no  authority  to  take  pofleffion  of  any  but  fuch  fhipa 
and  cargoes.     The  Crips  infured  were  indeed  taken  on  the  10th 
of  June  under  the  inftructions  of  the  9th  of  February  preced- 
ing, and  carried  into  St.  Helena,  from  which  they  foiled  on  the 
•  2d  of  July  179c ;  but  on  the  15th  of  September  1795  a  procla- 

mation ifiiicd  for  making  reprifals  upon  the  property  of  the  fub- 
jecls  of  the  United  Provinces.  Before  the  date  of  this  procla- 
mation therefore  the  goods  were  veiled  in  the  fubjecui  of  the 
United  Provinces,  who  had  an  infurable  intereft  in  them,  and 
after  that  date  they  became  prize,  and  vetted  in  the  King  jttre 
corona,  who  acquired  by  the  proclamation  an  inchoate  right 
under  the  law  of  notions,  fubje&  only  to  the  adjudication  of 
the  Court  of  Admiralty;  and  Captain  Effington  no  longer  held 
the  (hips  for  the  purpofe  of  being  brought  into  the  ports  of  this 
kingdom  to  be  detained  provisionally,  but  as  the  property  of 
the  Crown.  With  refpect  to  the  Hups  which  actually  did 
arrive,  and  of  which  the  Commiluoners  took  pofleffion,  they 
did  not  take  poflellion  of  them  by  virtue  of  the  act,  of  Parlia- 
ment, but  under  an  authority  from  the  Crown  of  the  26th  of 
November  1795,  appointing  them  prize  agents.  The  Court  of 
Kings  Bench  has  afforded  an  exprcfs  authority  upon  this  point. 
For  in  a  late  cafe  where  Lord  Keith  had  taken  certain  fliips 
belonging  to  the  fubje&s  of  the  United  Provinces  at  the  Cape 
of  Good  Hope  before  the  proclamation  for  reprisals,  and  having 
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infurable  intereft  in  them.      They  had  merely  a  contingent        1802. 
expe&ation  of  managing  and  controlling  them  in  cafe  they      - 
ihould  be  brought  into  the  ports  of  this  kingdom,  an  event       Luc*na 
which  at  the  time  when  the  policy  was  effe&ed  had  not  hap-     Crauford 
pened,  might  not  happen,    and  in  fa&  ultimately  never  did     an^£^"; 
happen.     Now  what  is  the  nature  of  a  policy  of  infurance  ?  It 
is  an  inftrument  by  which  a  party  "  caufcs  himielf  to  be  in- 
jured" that  is  indemnified  againft  any  injury  happening  to  cer-  loEaJ>S43* 
tain  4ubje£ts  ftated  in  the  policy:  but  in  order  to  be  indemnified 
the  aflured  muft  have  the  thing  which  he  infures  againft  peril. 
To  conftitute  an  infurable  intereft  therefore  there  muft  be  a 
prefent  right  of  property  in  the  fubjeft  matter,  capable  of  being 
transferred  by  the  ordinary  means  of  transfer,  and  capable  of 
being  vindicated  in  point  of  right  by  the  ordinary  remedies  of 
the  law.     The  uniform  courfe  of  the  precedents  upon  policies 
of  infurance  has  been  to  aver  an  intereft  in  fb  many  words,  or 
to  Hate  thofe  circumftances  from  whence  a  conclufion  of  intereft 
muft  neceflarily  arife.     The  oldeft  entry  of  the  kind  is  in  pre- 
cedents in  the  Upper  Bench,  page  77.  where  the  declaration 
contains  feveral  allegations  introduced  for  the  fole  purpofe  of 
fiiewmg  the  Plaintiffs  property  in  the  goods.     In  Goram  v. 
Sweetings  2  Sound*  200.  205.  though  the  infurance  was  from 
London  to  Gibraltar,  M  without  further  account  to  be  rendered 
for  the  feme,"  yet  the  declaration  alleges  an  abandonment, 
which  fhews  that  it  was  thought  neceflary  that  the  infurer 
ihould  have  an  intereft  capable  of  abandonment ;  and  in  the 
cafe  Gallop  v.  Proudfoot,  Vidian  48.  the  Plaintiff  exprefsly 
averred,  that  at  the  time  of  the  infurance  he  was  pofleffed  of  a 
part  of  the  (hip;  though  he  declared  upon  a  valued  policy 
««  without  further  account."      Indeed  in  the  cafe  of  Martin  v. 
Sitwellj  1  Shaw.  156.  which  was  previous  to  the  ftatute  19  Geo.  2. 
refpe&ing  wager  -policies,  the  Plaintiff  who  had  made  an  in- 
furance  was  allowed  to  recover  back  the  premium,  becaufe  no 
goods  had  been  put  on  board;  which  he  could  not  have  been 
allowed  to  do  if  tbfe  policy  would  have  been  equally  good  whe- 
ther the  Plaintiff  bad  any  intereft  on  board  or  not     That  a 
mere  wager  is  legal  there  can  be  no  doubt,  but  infurance  is  a 
different  thing  from  a  wager.     It  is  a  contraft  refpefting  the 
indemnity  of  property  againft  certain  accidents  which  may  befall 
it  to  the  detriment  of  the  perfops  interefted  in  it.     And  it  was 
fo  confidered  by  Lord  Chief  Juftice  Willes  in  the  cafe  of  Pole  v. 
Fitzgcraldy  Wiilei  Rep.  645.  who  cites  the  authority  offloccus 
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and  Cleirac  to  that  effect.  ConftftenUy  therefore  with  tlu> 
notion  it  is  that  all  the  precedents,  printed  and  manufcript, 
previous  to  theftatute  19  Geo.  2.  with  one  (ingle  exception  either 
aver  au  intereft,  or  contain  a  difpeniation  of  the  proof  of  in- 
tereft. The  fingle  exception  is  contained  in  Clif£s  Entr.  77, 
Grotton  v.  Aid-worth ,-  but  that  cafe  does  not  appear  to  have 
cone  into  difcuflion,  and  was  probably  a  mere  precedent  inac- 
curately drawn.  Indeed  before  the  ftatute  the  Courts  were 
extremely  jealous  of  policies  intereft  or  no  intereft,  fometimes 
compelling  the  parties  to  abandon  what  intereft  they  actually 
had,  and  fbmetimes  upon  bills  filed  for  that  purpofe,  ordering 
them  to  be  delivered  up  to  be  cancelled ;  as  in  Goddard  v. 
Garret,  2  Vern.  269.  And  in  Le  Pgpre  v.  Farr,  2  Vern.  7  \6. 
the  affiired  was  ordered  to  difcover  what  goods  he  put  on  board. 
though  he  had  offered  to  abandon,  in  order  that  it  might  be 
referred  to  the  mafter  to  examine  the  value  of  the  goods  laved 
and  deduct  it  out  of  the  fum  infurcd.  The  touchftone  there- 
fore of  insurances,  not  made  in  the  form  of  a  wager,  is  that  there 
be  fomcthing  which  may  be  abandoned ;  thus  Lord  Mansfield 
lays  that  it  is  the  criterion  of  wagering  policies  that  you  cannot 
abandon ;  and  though  in  valued  policies  if  there  be  fomething 
to  abandon,  a  larger  intereft  than  really  exifts  may  be  infured, 
yet  fiich  policies  have  only  been  allowed  for  the  accommoda- 
tion of  traders  who  might  be  ignorant  what  fort  of  cargoes  their 
factors  might  have  to  remit.  Thus  flood  the  law  of  inforance 
up  to  the  19  Geo.  2.  c.  37.  the  object  of  which  was  to  prevent  the 
contract  of  insurance  being  made  ufe  of  as  the  means  of  wager- 
ing and  to  place  it  from  that  time  on  the  fame  footing  on  which 
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'Grant  ▼.  Parkinfon  (a)  which  had  been  previoufly  determined,  1802. 
but  which  cafe  if  accurately  examined  will  be  found  to  bear  no 
analogy  to  it.  There  the  infurance  was  "  on  1,000/.  being 
profits  expe&ed  to  arife  from  the  cargo  of  the  fhip  Providence  Ciaufukd 
in  the  event  of  her  fafe  arrival  at  Quebec"  and  there  was  an  al-  "^  e^  J"  * 
legation  in  the  declaration  that  the  Plaintiff  "  until  and  at  the 
time  of  the  misfortune  hereinafter  mentioned  was  interefted  in 
the  profits  expe&ed  to  arife  from  the  faid  goods,  wares,  *  and 
merchandizes  to  a  large  value,"  Src.  Now  the  fa&  was,  as  in- 
deed might  be  inferred  from  this  allegation,  that  the  aflured 
was  the  owner  of  the  goods  on  board,  and  confequently  was  in- 
terefted in  the  profits  to  arife  therefrom.  Thofe  goods  he  had 
infured  by  a  feparate  policy ;  and  therefore  by  making  a  di£» 
tinA  policy  on  the  profits  he  had  only.fecured  thofe  profits  to 
himfelf  by  this  feco^d  policy  which  he  might  have  fecured  by 
die  firft  had  it  been  a  valued  policy  upon  the  goods  and  profits 
to  arife  therefrom.  Lord  Mansfield  begins  his  judgment  by 
obferving,  "  This  was  a  cargo  of  molafles  belonging  to  the 
plaintifE"  The  fubftratum  and  foundation  of  the  infurance 
therefore  was  not  a  bare  expe&ation  of  intereft  in  a  fubjedt 
with  which  at  the  time  of  affe&ing  the  infurance  the  infured 
was  not  conne&ed,  but  an  expe&ation  of  profits  on  goods  atthr.t 
time  his,  and  infurable  together  with  the  profits  in  a  valued  policj  • 
Independent  of  thefe  obfervations  however  Le  Cras  v.  Hughes, 
whether  properly  decided  or  not  is  very  diftinguifhable  from 
the  prefent  cafe.  There  Lord  Mansfield  confidered  the  main 
queftion  to  be,  whether  that  pofleffion  which  the  joint  captors 
bad  obtained  of  the  prize  was,  when  confidered  with  reference 
to  the  prize  a&  and  proclamation,  fiich  a  pofleffion  as  vefted  in 
the  captors  an  infurable  intereft;  the  diftin&ion, between  that 
cafe  and  the  prefent  therefore  is  very  eflential,  in  the  former  the 
infiirabte  intereft  being  fuppofing  to  arife  out  of  the  a&ual  pot 
feffion,  whereas  in  the  prefent  cafe  the  infurable  intereft  is  fup- 
pofed  to  arife  out  of  the  expe&ation  of  pofleffion.  With  re- 
fpeSt  to  the  obfervation  fuppofed  to  have  been  made  by  Lord 
Mansfield  that  an  agent  of  prizes  not  having  the  pofleffion  of 
the  property  may  infure,  it  feems  to  be  inconfiftent  with  the 
reft  of  his  judgment,  which  diftin&ly  proceeds  upon  the  ground 
of  the  aflured  having  the  pofleffion  as  well  as  the  expectation  of 
die  property.     It  may  be  added  that  Lord  Mansfield  in  a  great 

(«)  This  cafe  was  died  from  Ms.  Zhr*»/*f  *s  brief  in  the  caufe  and  a  manuiiipit  jonta 
of  the  judgment* 
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meafure  relied  upon  an  idea  that  the  prize  aft  and  proclama- 
tion vetted  the  property  of  a  joint  capture  in  the  joint  captora, 
which  appears  to  have  been  a  miftake ;  and  accordingly  it  has 
been  found  necefiary  to  introduce  a  claufe  in  the  late  prize  acts 
33  Geo.  3.  c.  66.J".  3.  37  Geo.  3.  c.  109.JI  3.  for  the  exprefs  pur- 
pofe  of  vetting  in  the  captors  the  property  of  a  joint  capture  by 
the  army  and  navy.  With  rcfpeft  to  Gregory  v.  Chriflie  it  is 
difficult  to  difcover  upon  what  ground  the  expenditure  of  mo- 
ney for  the  life  of  a  ih  ip  in  any  way  whatever,  can  be  infured  as 
an  intereft.  in  goods,  fpecie,  and  effects.  In  the  cafe  of  Flint  v, 
Le  Mefurier  Lord  Kenyan  is  fuppofed  to  have  exprefTed  an  opi- 
nion that  the  commiffions  of  a  conttgnee  might  be  infurad ;  but 
it  appears  that  the  matter  was  compromised,  and  the  caffi  did 
not  come  to  any  dcciiion.  It  is  therefore  to  be  considered  as 
nothing  more  than  a  note  of  an.  obiter  diciwn  much  too  loofe  to 
form  the  ground  of  any  decifion.  The  next  clais  of  cafes  to  be 
confidered  relates  to  infurance  upon  freight.  It  may  be  con- 
tended that  as  all  intereft  in  freight  is  a  mere  expectation,  no 
one  being  entitled  to  it  until  the  arrival  of  the  goods,  it  does  not 
fall  within  the  defcription  of  intereft  which  the  plaintiffs  in  error 
contend  to  be  necefiary.  It  is  obfervable  however  that  this  ex- 
pectation is  founded  upon  an  abfblute  contract  entered  into  be- 
tween the  fiiip  owner  and  the  merchant;  and  is  therefore  an 
expectation  which  is  not  to  be  defeated  by  any  other  contingen- 
cies than  thofe  very  perils  ogainft  which  he  infures :  for  even 
this  expectation  built  upon  an  abfblute  contract  will  not  raile  an 
infurable  intereft  unlets  the  goods  be  actually  put  on  board. 
The  two  cafes  of  Tonge  v.  Watts,  2  Sir.  1251.  and  Montgomery 
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which  was  the  fubjeft  of  the  prefent  infurance  may  be  com-       1 802. 
pared  to  that  which  was  brought  forward  in  a  cafe  of  The  AL      — ;— 
torney  General  v.  Smith  before  Lord  Thurlaw  Ch.  J.  by  the  next      LvQ*"A 
of  kin  of  a  lunatic  in  order  to  hare  a  bill  to  perpetuate  the  tefti-     CtAurvftt> 
mony  of  witneffes,  and  thereby  fecure  his  fucceflion  to  the  luna- 
tic's eftate:  which  application  was  refined  on  the  ground  of 
want  of  intereft.     And  Lord  Thurlam  laid,  "  The  prefent  is  a 
fait  for  fomething  by  fom^body  who  may  have,  if  God  pleafe^ 
an  intereft  againft  one  who  may  have,  if  God  pleafes,  alio  an 
intereft."     Perhaps  fome  reliance  may  be  placed  upon  the  rule 
refpe&ing  life-infurances  that  a  creditor  has  fuch  an  intereft  in 
the  life  of  his  debtor  that  he  may  infure  it.     Anaerfon  v.  Ediey 
Pari  Injur.  43  a.     But  there  the  lecurity  derived  from  the  per- 
6m  of  the  creditor  is  the  fiibjeft  infured,  and  indeed  the  govern- 
ing principle  of  all  the  cafes  upon  that  fubje6t  will  be  found  to 
be  confiftent  with  the  rule  contended  for  by  the  Plaintiff  in  er- 
ror, becaufe  they  proceed  on  the  ground  that  no  infurance  is 
good  which  is  not  made  to  infure  fomething  of  which  the  party 
injuring  is  in  the  a&ual  enjoyment,  and  which  depends  upon  the 
duration  of  life. 

Arguments  for  the  Defendants  in  error.  The  Dutch  Commit 
fioners  were  appointed  to  fell,  manage,  and  difpofe  of  efie£U 
which  ihould  be  brought  into,  or  which  fliould  hereafter  come 
into  the  ports  of  this  kingdom.  But  it  is  infifted  that  the  words 
u  to  be  detained  proviiionally"  contained  in  the  inftru&ions  to 
die  commanders  of  the  King's  fhips,  conne&ed  with  the  altera- 
tion which  took  place  in  the  ftate  of  things  previous  to  the  time 
at  which  the  (hips  infured  would  have  arrived  in  the  ports  of  this 
kingdom,  if  not  loft,  materially  change  the  chara&er  of  the  Com* 
miflioners  with  refpeft  to  the  fiibje&  infured.  It  muft  be  remem- 
bered however  that  the  policy  was  dated  on  the  aad  of  Augu/t 
1795,  an(*  th**  t"ie  proclamation  for  reprifals  did  not  iflbe  until 
the  1 5  th  of  September  following ;  at  the  date  of  the  policy  there* 
fore  the  authority  and  intereft  of  the  Commiffioners  was  prechely 
the  fame  as  when  it  firft  vefted  in  them.  Had  no  proclamation 
for  reprhah  iffued  the  fituation  of  the  Commiffioners  would 
cletffly  have  remained  unaltered.  Now  the  order  of  Council  of 
the  10th  October  empowering  the  Court  of  Admiralty  to  con- 
demn 8S  prize  all  foch  Dutch  fhips  as  ihould  be  brought  in,  moft 
cautioufty  preferves  the  old  authority  of  the  Ccmuniffioners,  and' 
referring  to  the  aft  under  which  that  authority  was  derived,  fays, 

fc  4  "  referving 
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1 802.  „     "  referving  nevertheless  to  the  faid  Commiflioners  the  fale,  care, 

■      and  management  thereof,  as  well  before  as  after  final  adjudica- 

Lo"Mi  tion  according  to  the  provifions  of  the  laid  aft."  It  is  remark* 
CiAuifin  able  that  in  this  order  of  Council  there  is  a  reference  to  the  Com- 
ia  Errar! '  °dflion,  but  that  the  names  of  the  CommirEoners  are  never  men- 
tioned, and  that  the  iale,  management,  $c.  is  referved  to  them, 
"  according  to  the  provifions  of  the  hud  aft."  Though  upon 
a  Proclamation  for  reprifakKthe  right  to  all  enemies'  property 
leized  veils  in  the  Crown  jure  corona,  ftill  that  right  is  but  an 
inchoate  right,  and  is  not  complete  till  condemnation  in  the  Ad- 
miralty. Now  upon  the  nice  of  thofe  very  inftruftions  by  which 
the  Admiralty  was  authorised  to  condemn,  and  thereby  would 
have  completed  the  right  of  the  Crown  if  nothing  had  been  ad- 
ded, the  Crown  idelf  reftrains  the  condemnation  to  the  purpoSes 
of  the  Commiffion  previoufly  ifiued,  and  prevents  that  right  veil- 
ing in  the  Crown,  which  if  not  lb  restrained  might  perhaps  have 
been  inconsistent  with  the  whole  authority  of  the  Commiffionen. 
It  is  true  that  the  original  Commiffion  was  in  its  nature  revo- 
cable, but  it  is  equally  true  that  it  was  in  its  terms  nnlimk»H, 
and  ftill  remains  unrevoked.  And  though  in  the  order  of  Coun- 
cil of  the  26th  of  November  his  Majefty  conftitutes  the  Conunif- 
Doners  Prize  Agents  for  the  lour  mips  which  had  gone  into  the 
ports  of  Ireland,  that  proviuan  was  only  made  to  prevent  com- 
putes respecting  the  dupofition  of  that  which  might  Seem  not  to 
come  within  the  terms  of  the  original  Commiffion  which  ex- 
tended only  to  the  realm  of  Great  Britain,  and  it  is  in  that  in- 
stance only  that  they  are  treated  as  prize  agents;  for  in  the  orders 
to  the  Admiralty  authorising  condemnation,  the  terra  ' 
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og  ftands  between  the  infured  and  the  pofleffion  of  thepro- 
ty  to  be  infured,  but  the  perils  infured  againft,  he  is  in  a  fitu- 
on  which  entitles  him  to  make  the  infurance.    It  is  true  that 
x>ntra&  of  infurance  is  a  contrail  of  indemnity,  and  it  is  not 
rfhl  to  make  ufe  of  that  contra&  for  the  purpofe  of  gaming 
wagering;  but  it  never  has  been  held  neceflary  that  the  in- 
qfl  fhould  have  a  veiled  intereft  in  the  property ;  and  the  true 
eftion  is,  whether  he  be  interefted  in  fecuring  the  property 
m  the  perils  againft  which  he  infures.     In  this  cafe  had  the 
pa  not  been  loft  by  perils  of  the  fea  they  would  have  arrived 
the  ports  of  this  kingdom,  and  the  Commiffioners  would  have 
sen  pofleffion  of  them.     Suppofe  two  fhips  at  St.  Helena  of 
oal  value  bound  for  England,  in  one  of  which  a  perfon  has 
» afafolute  property,  and  the  other  is  affigned  to  him  on  con- 
ion  of  her  fafe  arrival  in  the  ports  of  this  kingdom.     The  lofs 
cither  of  thefe  veflels  by  perils  of  the  fea  will  equally  afFe& 
s  perfon  expelling  them,  though  his  title  to  one  would  not 
crue  urftil  her  arrival.     Would  an  infurance  upon  the  latter 
Bel  be  gaming  or  wagering,  or  could  it  be  contended  upon 
j  principle  of  reafbn,  juftice,  or  law,  that  fuch  an  infhrance 
■dd  not  be  good  ?  Admitting  for  the  fake  of  argument  that  it 
is  neceflary  before  19  Geo.  2.  to  prove  an  intereft  unlefs  the 
Hey  contained  a  ftipulatkm  difpenfing  with  that  proof,  the 
\tjeSeSt  of  the  ftatute  has  been  to  prohibit  the  introdu&ion  of 
palatums  of  that  fort,  leaving  the  queftion  refpe&ing  the  na- 
r*cf  infurable  intereft  upon  the  fame  footing  as  before  the 
iftute.    The  cafe  of  Tonge  v.  Watts,  though  much  relied  upon 
f  the  other  fide,  is  perfe&ly  confiftent  with  the  principles  now 
intended  for;  the  infurance  there  was  upon  freight,  and  as  the 
i>ods  had  never  been  put  on  board,  the  freight  had  no  incep- 
on,  tjie  fubje&  matter  of  the  infurance  had  no  exiftence  in 
Mnt  of  fa&,  and  the  rifk  therefore  never  commenced.     Here 
te  argument  might  be  concluded,  it  never  having  been  de- 
ided  thai  a  veiled  intereft  in  the  fubje£t  matter  of  infurance  is 
but  many  cafes  have  come  under  difcuffion  in  which 
exprefsly  holden  that  lefs  than  a  vefted  intereft  may 
e  infilled.     In  the  cafe  of  Orantr.  Parkin/an  two  policies  (a) 
ere  efle&ed,  and  that  upon  which  the  queftion  arofe  was  "  upon 
le  profits  of  a  cargo  of  molafies."    It  is  impoflible  therefore  to 
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1802.  contend  that  the  infurance  was  upon-  any  thing  bnt  profits  eom- 
1  "  mine.  Mr.  Wallace  and  Mr.  Dunning  were  counfel  for  the  De- 
D"N*  fendant  in  that  cafe,  and  they  were  either  convinced  that  no  ob- 
OAuroKD  jeclion  arofe  from  the  nature  of  the  intereft  infured,  or  if  any 
"in  Error? '  objection  was  taken  upon  that  point,  it  was  overruled.  That 
cafe  has  now  been  decided  twenty  years,  and  not  only  has  never 
been  overruled,  but  has  fince  been  constantly  recognifed  as  law. 
According  to  a  manufcript  note  of  Le  Cras  v.  Hughes  it  appears 
that  Lord  Mansfield  in  his  judgment  referred  to  Grant  v.  Par- 
kinfon  as  having  decided  the  queftion  of  infurance  upon  profits. 
Mr.  Juftice  Lawrence  in  Thomfon  v.  Taylor  again  recognifed  it 
as  having  decided  the  fame  point;  and  Lord  Kenyan  in  a  caie  of 
Barclay  v.  Coufins,  which  was  an  infurance  upon  profits,  and  is 
ftill  depending  in  the  King's  Bench,  faid,  "  in  the  22d  of  Geo.  3. 
a  cafe  of  Grant  v.  Parhinfon  not  to  be  diftinguifhed  from  this 
was  decided  by  Lord  Mansfield,  who  having  fbme  doubts  defi  red 
to  have  the  further  confederation  of  the  Court;  and  though  that 
cafe  was  argued  by  Mr.  Wallace  and  Mr.  Dunning,  they  did  not 
prevail ;  but  the  Court,  conftituted  as  it  then  was,  were  clearly 
of  opinion  that  it  was  an  infurable  intereft.w  From  the  manu- 
fcript note  of  Le  Cras  v.  Hughes  above  referred  to,  the  words  of 
Lord  Mansfield  upon  this  part  of  the  fhuject  appear  to  have 
been  particularly  ftrong.  He  fays,  "  whenever  a  queftion  has 
been  made  fince  the  time  of  Queen  Anne  the  King  has  always 
given  it  (the  prize)  to  the  captors.  Is  the  contingency  then  of 
the  fhip  coming  fife  fuch  an  intereft  as  the  captors  may  in- 
jure ?  Some  intereft  is  ncceffary,  but  not  any  particular  form 
of  interrit.     The  queftion  is  this,  whether  this  contingency  t 
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obje&  of  the  ftatute  of  19  Geo.  2.  was  to  prevent  gaming  and 
wagering  by  policies  of  infurancc :  but  he  never  intimates  the 
neceffity  of  the  infured  having  a  vefted  intereft  in  the  property* 
So  Lord  Kenyon  in  Montgomery  v.  Eggington  ftated  the  whole 
queftion  to  be,  "  whether  it  was  a  colourable  infurance  and  a 
gaming  policy,  or  whether  it  was  a  bondjide  tranfaclion?"  In 
Boekm  v.  BeU,  8  Term  Rep.  154.  which  was  an  infurance  made 
by  the  captors  of  fhips  feized  as  prize,  Mr.  Juftice  Grqfe  fays, 
"  It  feems  to  me  that  the  whole  difficulty  has  arifen  from  con- 
founding an  ahfolute  indefeafible  intereft  with  an  infurable  in- 
tereft. It  is  not  pretended  that  the  allured  had  the  abfolute 
property  in  the  fubjeft  of  infurance;  neither  need  they  have 
fiich  property  to  make  the  policy  legal ;  it  is  fufficient  if  they 
had  an  infurable  intereft."  And  according  to  what  was  faid  by 
Lord  Manffield  in  the  cafe  of  Le  Cras  v.  Hughes,  "  they  certainly 
had  an  infurable  intereft."  Mr.  Juftice  Lawrence  in  the  fame 
cafe  Jays,  it  may  be  afked  in  the  language  of  Lord  Mansfield  in 
Lt  Cras  v.  Hughes,  "  had  not  the  infured  fuch  an  intereft  in 
the  fhip  coming  home  as  to  entitle  them  to  an  indemnity  ?'  Mr. 
Juftice  Buller  in  the  cafe  of  Wolff  v.  HorncaJUe,  ante,  vol.  1. 
p.  323.  laid  it  down  as  clear  that  a  creditor  who  is  to  have  a 
lien  upon  a  cargo  when  it  arrives  may  infure;  and  Mr.  Juftice 
Heath  in  the  fame  cafe  held,  that  a  contingent  and  reafonable 
expectation  of  intereft  was  fufficient  to  entitle  a  party  to  infure. 
Again  in  Curling  v.  Long,  ante,  vol  i.  p.  636.  Lord  Chief  J. 
Eg/re  (aid,  "  if  goods  be  fb  fituated  as  to  create  a  well  grounded 
expectation  of  freight  being  raifed,  it  is  decided  that  the 
freight  is  infurable."  And  in  Page  v.  Fry,  ante,  vol.  2.  p.  243. 
Mr.  Juftice  Chambre  faid  "  the  fpirit  of  the  19  Geo.  2.  only 
requires,  that  the  policy  fhall  not  be  a  gaming  policy;  and  he 
therefore  held  that  an  intereft  in  an  hundredth  part  of  the  cargo 
was  fufficient  It  has  been  contended  that  becaufe  an  addi- 
tion to  the  prohibition  enacted  by  the  19  Geo.  2.  againft  poli- 
cies in  a  particular  form,  the  claufe  goes  on  .to  fay,  "  or  with- 
out benefit  of  falvage,"  that  therefore  no  intereft  can  be  held 
infurable  where  in  the  event  of  alofs  there  will  be  no  benefit  of 
fklvage  to  the  underwriter ;  but  the  true  meaning  of  thofe  words 
is,  that  wherever  the  fubjeft  matter  of  infurance  affords  to  the 
underwriter  the  benefit  of  falvage,  that  benefit  fliall  not  be  ex- 
cluded by  the  contract  of  the  parties.  It  is  fuppofed  that  nothing 
^can  be  the  fubje&  matter  of  infurance  which  cannot  be  aban~ 
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1 802.  doned ;  but  where  the  intereft  arifes  upon  a  lien  or  upon  money 
—  lent  on  bottomry  or  rcjpondentia,  the  infured  has  nothing  to 
Ldcbn*  abandon,  and  yet  there  can  be  no  doubt  that  thefe  are  good  in- 
Ckaviprii  furable  interefts.  Nor  could  the  infured  in  the  cafe  of  Thomp- 
"ia  E^r™;  fon  T'  Ity*0*  naTe  abandoned  any  thing,  the  aflured  having  had 
,  nothing  but  a  right  of  aft  ion  againft  the  confignees  in  cafe  th« 
fhip  arrived  at  the  place  for  which  (he  was  chartered.  In  Eme~ 
rigtm,  1  voL  p.  232.  it  is  faid  to  be  lawful  in  Italy  to  infure  pro- 
fits, but  that  the  ordinances  of  Louis  the  fourteenth  prohibit 
owners  and  mafters  from  infuring  freight,  merchants  from  in- 
juring expefted  profits,  and  feamen  from  infuring  wages;  which 
jhews  that  without  that  exprefs  prohibition  profits  would  have 
been  inferable,  arid  indeed  that  fuch  an  infurance  flood  on  the 
lame  footing  with  an  infurance  *n  the  two  fubje&s  to  which  the 
ordinance  refers  at  the  fame  time.  Another  argument  may  be 
drawn  from  the  practice  of  infurance  upon  lives,  which  is  com- 
monly refbrted  to  by  creditors,  in  order  to  fecure  themfehre* 
againft  the  death  of  their  debtors,  **  by  which  their  fecurity 
would  in  feme  degree  be  leflened."  In  Pq/tkt/cwaite's  Dictionary, 
vol.  1.  p.  150.  it  is  fluted  as  one  of  the  objects  of  the  firft  Life 
Infurance  Company,  that  perfens  wanting  to  borrow  money 
might  by  infuring  the  lives  be  able  to  give  a  fecurity  for  the 
money  borrowed.  The  14  Geo.  3.  c.  48.  prohibits  any  perfen  from 
'infuring  the  life  of  another  in  which  he  has  no  intereft ;  but  many 
cafes  have  occurred  fince  that  ftatute  where  creditors  have  in- 
lured  the  lives  of  their  debtors ;  and  in  Anderjon  v.  Edit  it  was 
exprefsly  decided  that  they  might  do  fo,  Lord  Kenyan  dying, 
'*  that  a  creditor  had  certainly  an  intereft  in  the  life  of  his  debtor, 
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Upon  this  writ  of  error  two  exceptions  are  ftated  to  the 
dire&ion  given  by  the  noble  Lord  at  Ni/lPriuaj  the  firft  is 
that  the  fhips  and  veflels  infured  were  not  liich  fliips  and  veflels 
as  if  they  had  arrived,  the  Commiffioners  would  have  been  au- 
thorifed  to  take  into  their  pofieffion  and  under  their  care  and 
management  by  virtue  of  their  commiffion  and  the  a£i  of  Parlia- 
ment; the  fecond  obje&ion  is,  that  at  the  time  of  the  failing  of 
the  laid  fliips  and  from  thence  until  and  at  the  time  of  the  feveral 
lofies  the  Commiffioners  were  not  interefted  in  the  faid  fhips 
and  goods  or  either  of  them,  to  any  amount  or  in  any  manner 
whatsoever.     In  order  to  underftand  thefe  queftions  it  will  be 
abfolutely  neceffary  to  advert  to  the  circumftances  which  led  to 
the  appoinunent  of  thefe  Commiffioners  and  the  nature  of  the 
property  which  was  put  under  their  care.     The  ftate  of  Holland 
being  fuch  as  to  render  it  neceflary  for  His  Majefty  to  open  the 
ports  of  this  kingdom  for  the  reception  of  thofe  perfons  with 
their  property  who  might  find  it  neceflary  to  take  refuge  from 
the  calamities  under  which  that  country  laboured,  and  it  being 
at  the  fame  time  doubtful  whether  we  fhould  be  under  the 
neceffity  of  commencing  hoflilities  with  our  former  allies,  orders 
were  ifliied  in  January  1795  to  receive  all  fuch  property  as 
fhould  be  voluntarily  fubmittcd  to  our  protection,  to  be  taken 
care  of  and  detained  provifloually.     On  the  9th  of  February  it 
was  found  neceflary  to  proceed  a  ftep  further,  and  orders  were 
accordingly  ifliied  to  the  officers  and  commanders  of  fhips  to 
take  into  their  pofieffion  by  force  all  Dutch  fhips  bound  to  or 
from  the  ports  of  Holland,  for  the  purpole  of  being  brought 
into  this  country  and  detained  provifionally.     From  that  mo- 
ment it  became  His  Majefty  to  do  every  thing  for  the  owners, 
which  if  he  had  not  taken  their  property  into  his  cuftody,  they 
might  have  done  for  themfelves;  to  take  care  that  thefe  fhips 
and  goods  might  be  forthcoming  for  the  benefit  of  their  ownersy 
fax  cafe  it  fhould  be  deemed  expedient  to  reftore  them,  or  for  his 
own  fhbje&s  or  bimfelf  in  cafe  hoflilities  between  this  country 
and  Holland  fhould  enfue.    For  this  purpofe  the  act  of  35  Geo*$. 
c.  80.  was  pafled,  authorifing  His  Majefty  to  grant  that  com- 
miffion which  afterwards  ifliied  on  the  13th  of  June.    At  this 
time  it  was  manifeft  that  fhips  and  goods  might  be  taken,  the 
owners  of  which  could  not  be  known,  and  the  object  of  the  a&. 
£eems  to  have  been  to  fubftitute  the  Commiffioners  under  the  di- 
of  the  King  and  Council  as  confignees  of  fuch  unknown 
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1803.  owners  for  the  purpofe  of  fecuring  thefe  fliips  and  cargoes.  In 
— — *— '  this  ftate  of  things  if  any  fhips  had  been  brought  in  the  Commit 
W""A  fioners  would  have  been  entitled  to  take  poiTedhon  of  them  under 
CtAorvan  their  commiffion,  and  that  right  continued  until  the  time  of  the 
in  ErraT '  tevcra'  lofles,  the  coramimon  never  having  been  revoked,  but  on 
the  contrary  ftudioufly  kept  in  force  for  the  purpofe  of  enabling 
the  Comminioners  to  have  the  poueffion,  care,  and  management 
of  the  fhips  and  cargoes.  It  is  fnid  however  that  the  declara- 
tion of  hoftilities  put  an  end  to  the  commiffion ;  but  that  is  not 
lb;  the  object  of  the  commiflion  was  to  enable  the  Commiffi  on- 
ers to  take  into  their  cuftody  all  fucb  Dutch  fliips  as  mould 
arrive  in  this  kingdom  to  whomibever  they  might  ultimately 
belong.  The  declaration  of  hoftilities  might  indeed  have  made 
them  trnftees  for  His  Majefty,  and  he  might  if  he  had  thought 
fit  have  revoked  the  commiflion,  but  not  having  done  lb  they 
remained  his  truftees;  and  theobjeft  af  their  trull  became  defi- 
nite, whereas  before  it  was  indefinite.  But  it  is  contended  that 
by  a  fubfequent  order,  the  commiffion  was  revoked  by  His  Ma- 
jefty. Some  of  the  mips  having  been  taken  to  Ireland  from  ne- 
ceffityitwas  thought  expedient  that  an  adjudication  of  prim 
mould  be  obtained,  and  for  this  purpofe  His  Majefty  conftituted 
these  perfons  his  Commiffionera  to  claim  in  the  Court  of  Ad- 
miralty. But  did  this  annihilate  the  firft  commiffion  ?  No ;  lb 
far  from  it  that  the  order  of  the  loth  of  Oclober  expref&ly  re* 
ferves  "  to  the  faid  Comminioners  the  care,  fkle,  and  manage- 
ment thereof  (the  fbipa  and  cargoes)  as  well  before  as  after  final 
adjudication,  according  to  the  provisions  of  the  laid  a$:"  there- 
by recognizing  and  confirming  the  faid  commiffion  as  a  fubfift- 
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jnan,  of  the  arrival  of  the  flap  before  his  death,  of  the  dying 
man  furviving  the  party  infuring,  and  of  his  making  a  will. 
Any  of  which  contingencies  taking  place  would  prevent  any 
intereft  accruing  to  the  next  of  kin.  It  would  be  impoffible  for 
a  court  to  weigh  the  degree  of  probability  or  reafonable  expec- 
tation which  would  conftitute  an  infurable  intereft.  A  rule  has 
been  hud  down  by  the  Counfel  for  the  Dutch  Commiffioners  to 
which  no  exception  has  yet  been  fiiggefted,  viz.  that  where 
nothing  intervenes  between  the  fubjeft  infured  and  the  poffef- 
fion  of  it,  but  the  perils  infured  againft,  the  perfon  fo  fituated 
qpay  infure  the  arrival  of  fuch  fubje&  of  insurance,  for  he  has 
an  intereft  to  avert  the  perils  infured  againft.  On  the  other 
hand  it  was  contended  for  the  underwriters  that  nothing  could 
be  infured  which  was  not  capable  of  abandonment.  But  aban- 
donment affords  no  criterion  of  an  infurable  intereft,  for  neither 
in  bottomry  or  rejpondentia  can  there  be  any  abandonment,  nor 
could  there  have  been  any  abandonment  of  the  freight  in 
Thompjbn  v.  Taylor*  It  is  not  fo  clear  however  that  the  intereft 
infured  in  this  cafe  might  not  have  been  abandoned,  for  if  the 
Commiffioners  are  to  be  considered  as  truftees  they  might  have 
abandoned  with  the  confent  or  for  the  benefit  of  the  cejluy  que 
trufUj  whoever  they  may  be,  in  the  iame  manner  as  other 
truftees.  Let  us  confider  the  nature  of  the  intereft  which  the 
Commiffioners  took  under  the  commiffion  and  a&  of  Parlia- 
ment. It  has  been  contended  from  the  words  of  the  a£t  of 
Parliament  that  the  Commiffioners  could  have  no  conne&ion 
whatever  with  the  ihips  and  cargoes  until  after  their  arrival  in 
a  Britijh  port;  but  the  words  of  the  a&  do  not  neceflarijy 
require  that  oonftru&ion.  The  aft  appoints  them  Commif- 
fioners for  the  management  of  all  Duich  ihips  "  which  have 
been  or  may  be  hereafter  detained  in  or  brought  into  the  ports  of 
this  kingdom ; "  that  is,  reddendo Jmgulafingtdis>  which  may  be 
detained  in  or  may  be  brought  into  the  ports  of  this  kingdom. 
Now  the  words  "  may  be  brought  in,"  do  not  fo  neceflarily 
exclude  the  idea  of  a  veiled  intereft  in  the  Commiffioners  until 
brought  in,  as  if  the  Legiflaure  had  ufed  the  words  "{hall 
have  been  brought  in."  Independent  however  of  thefe  ob- 
servations, it  is  not  necefiary  that  an  infurer  fhould  have  a 
beneficial  intereft  in  the  property  infured ;  it  -is  fufficient  if 
he  be  clpathed  with  the  chara&er  of  a  truftee,  an  agent  or  a 
oonfignee;  and  if  thefe  Commiffioners  can  be  oonfidered  in* 
either  of  thefe  capacities,  they  have  an  infurable  intereft.  Ac- 
cording to  the  tprmg  of  the  ftatute  it  feems  as  if  they  may 
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be  confidered  in  either  of  thefe  capacities.  They  may  be 
confidered  as  truftees  for  the  Crown,  or  for  the  perfuns  who. 
fliall  be  ultimately  entitled  to  the  property ;  as  general  agents 
for  the  purpose  of  dilpofing  of  the  property  on  its  arrival 
in  England,  or  as  ftatutahle  consignees.  It  is  not  neceilary 
that  the  particular  cejbuy  que  tru/h  fhould  be  afcertained  at 
the  moment  of  the  insurance.  Cooudering  the  true  fpirit  of 
the  aft,  and  the  objects  which  it  had  in  view,  it  was  not 
poffible  more  Specifically  to  point  out  their  cejluy  que  trufts  than 
has  been  done ;  but  granting  the  Comminioners  to  be  merely 
truftees  for  perfbns  unknown,  and  for  objects  not  precisely 
afcertained  at  the  time  when  the  insurance  was  effe&ed,  yet 
if  they  were  truftees  to  any  purpofe,  they  acquired  from  that 
character  Sufficient  interest  in  the  truft  property  to  infure. 
■Tniileea  under  the  Court  of  Chancery,  truftees  for  lunatics, 
truftees  for  infanta,  truftees  for  all  who  cannot  a&  for  thera- 
felves  certainly  may  infure.  And  60  not  thefe  Commiflioners 
fill  a  character  analogous  to  theirs,  when  the  property  is  veiled 
in  them  for  purpofes,  which  however  events  may  turn  out, 
cannot  but  be  beneficial  to  iome  perfbns  or  other,  who  at  the 
time  are  obvioufly  incapable  of  acting  for  themfelves ;  nay  it 
might  not  perhaps  be  too  much  to  fay,  that  representing  the 
character  and  invefted  with  the  authority  and  intereft  of  fuck 
consignees,  agents,  or  truftees,  they  were  not  only  at  liberty 
but  were  called  upon  to  infure  the  property.  It  became 
their  botmden  duty  fb  to  do.  What  was  the  main  purpofe 
and  object  of  the  act?  It  was  to  authorife  and  empower  certain 
perfons  to  manage,  fell,  and  diipoTe  of  the  property  *'  to  the 
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&ing  and  fecuring  the  property  itfelf  ?  Clearly  the 
bad  an  inferable  intereft  from  the  moment  thefe  flaps 
sod,  and  if  fo  the  Dutch  Commiffioners  ftanding  in  the 
of  truftees  of  the  Crown  muft  have  been  invefted  with 
i  intereft.  When  the  property  was  taken  out  of  ^the 
i  of  the  Dutch  owners,  it  was  fcarcely  poffible  for  them 
an  infurance,  or  indeed  to  afcertain  whether  it  might 
.  while  to  attempt  to  infure  property  which  His  Britan- 
fty  had  taken  into  his  own  cuftody  under  circumftances 
•ndered  their  intereft  extremely  precarious.  To  prove 
Commiffioners  had  no  intereft  in  the  fiibjeA  of  in- 
it  the  time  of  the  lots,  it  was  laid  that  they  could  exer- 
vSt  of  ownership  over  the  Hups  or  goods  while  atfea; 
j  could  bring  no  a6Uon  to  recover  them  if  detained,  or 
late  any  injury  done  to  them ;  that  the  perils  of  the  fea 
sd  before  the  commencement  of  their  intereft,  and  that 
I  no  right  to  grafp  the  property  before  its  arrival.  Yet 
jfpeA  they  refembled  many  other  perfbns  whofe  intereft 
gent.  The  owner  of  a  ihip  acquires  no  right  to  freight 
arrival  of  the  ihip ;  for  though  the  intereft  commences 
» the  goods  are  put  on  board,  yet  by  the  exprefs  words 
barterparty  the  freight  is  contingent  until  the  arrival, 
a  fpecial  confignment  to  be  made  to  A  in  cafe  he  ihould 
;  or  refident  at  London  upon  the  arrival  of  the  fhip,  he 
ing  no  a6Uon  in  refpeft  of  the  ihip  or  goods  until  their 
md  yet  it  can  fcarcely  be  doubted  that  he  might  infure. 
a  man  having  property  both  in  India  and  in  England  to 
make  A  his  executor  for  the  management  of  his  property- 
,  and  Hu*r  the  management  of  that  in  England;  if  fi 
nfelligence  that  property  of  the  teftator  is  upon  the  fea 
ray  to  England^  will  it  be  contended  that  he  might  not 
He  might  be  a  truftce  for  unknown  perfbns,  for  con- 
interefts,  perhaps  for  infants ;  it  is  not  necefiary  that  it 
ie  known  for  whom  he  was  a  truftee,  but  npbody  can 
to  fay  that  ex  neceffitate  he  may  infure  for  the  benefit  of 
who  might  be  entitled  to  claim  under  the  truft.  Suppofe 
ant  upon  his  marriage  to  covenant  with  truftees  in  his 
e  fettlement  that  certain  fhips  then  upon  the  fea  fhould 
ey  came  to  England  be  veiled  in  them  for  the  purpofes 
ettlement,  are  we  to  be  told  that  the  truftees  might  not 
>ecaufe  the  fettler  did  not  in  terms  convey  and  affign 
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over  the  fcipi  immediately  ?  A  Court  of  Equity  would  confide* 
the  interefts  in  the  truftees  exactly  the  fame  as  if  the  fhips  had 
been  immediately  conveyed.  It  is  objected  however  that  the 
Dutch  Commifiioners  did  not  rcfcmble  confignces,  becaufe  they 
were  directed  to  fell  and  difpofe  of  the  property  entrufted  to 
them  according  to  the  directions  which  they  fhould  receive  from 
Government.  But  many  confignces  receive  goods  with  orders 
to  attend  the  directions  of  the  confignor  as  to  their  difpofal,  and 
yet  they  are  not  the  lefs  able  to  infure.  So  every  truftee  k  fub- 
ject  to  the  directions  either  of  the  ceftuy  que  trufl,  or  of  the 
Court  of  Chancery.  The  Dutch  Commiffioners  would  not  have 
been  at  liberty  to  diibbey  the  directions  of  Government  from 
whom  their  Commiffion  was  derived,  but  in  default  of  direc- 
tions they  like  other  confignces  and  truftees  had  the  fole  man- 
agement in  themfelves,  and  might  aft  upon  their  own  judg- 
ment. Confidering  the  circumftances  which  give  rife  to  the 
act  of  Parliament  under  which  the  Commifiion  iflued,  it  ought 
to  receive  a  large  and  liberal  conftru£Uon  from  the  Court 
If  Lord  Mansfield  was  correal  in  the  cafe  of  Le  Cras  v.  Hughes 
in  flaring  that  a  prize  agent  had  an  infhrable  intereft,  furely  thefe 
Commiffioners  who  Hand  in  the  character  of  public,  parliament- 
ary, and  national  agents  and  truftees  had  an  intereft  which  they 
might  legally  infure.  The  opinion  of  Lord  Kenyan  in  CraufitrA 
V.  Hunter  adds  much  to  the  weight  of  Lord  Mansfield's  great 
opinion  upon  this  point,  where  (peaking  of  Le  Cras  v.  Hughes  he 
fays,  "with  one  part  of  that  cafe  I  rally  concur,  and  on  that  no 
doubt  can  be  entertained,  vis.  that  an  agent  to  a  prize  has  fuch 
i  intereft  in  the  fhips  coming  home  that  he  may  infure,  and  ii 
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fioners  had  merely  (peculated  upon  the  probability  of  future        1802. 

fiizure,  the  policy  would  have  been  void,  as  an  infurance  upon      

mere  poffibility.     But  in  the  prefent  cafe  there  was  an  a&ual       Luce»*a 
intereft  in  the  Commiffioners  which  nothing  could  prevent  from     Craufurd 
being  reduced  into  poffeffion  but  the  perils  of  the  voyage  againft     ^^^l  ' 
which  .the  underwriters,  with  full  knowledge  of  all  the  circum- 
ftances,  undertook  to  infure  them.     From  this  courfe  of  reafbn- 
ing,  it  follows  that  the  judgment  of  the  Court  of  Kings  Bench 
ought  to  be  affirmed. 

The  learned  Judges  who  delivered  .  opinions  to  the  above 
efie&  were  Graham  B.,  Rooke  J+  Thompfon  B.,  Hotham  B., 
Macdonaldy  Ch.  B.  and  Lord  Alvanley  Ch.  J.  the  latter  of  whom 
added,  that  he  was  authorifed  to  iky  that  Mr.  Juftice  Heath,  who 
wm  prevented  from  attending  by  indifpofition,  concurred  in 
opinion  with  the  majority  of  the  Judges. 

Chambre  J.  was  of  a  contrary  opinion.  The  queftions  that 
arife  in  this  caufe  are  introduced  by  a  bill  of  exceptions  ten- 
dered to  and  allowed  by  the  Noble  Lord,  before  whom  the 
a&ion  was  tried  at  Guildhall.  The  fubftance  of  the  record  has 
already  been  ftated,  and  I  {hall  not  repeat  the  ftatement  at 
large.  The  a&ion  appears  to  be  brought  by  the  Plaintiffs  upon 
a  policy  of  infurance  effe&ed  by  them  in  their  chara&er  of 
Commiffioners  for  the  care  and  management  of  fuch  Dutch  f 
{hips  and  cargoes  as  fhould  be  detained  in  or  brought  into  the 
ports  of  this  kingdom.  The  Defendant  is  an  underwriter  on 
that  policy,  and  the  Plaintiffs  have  declared  againft  him  in  fe- 
veral  counts ;  but  a  verdift  having  been  given  for  the  Defendant 
upon  all  thofe  counts  but  the  firft :  the  queftions  now  to  be  de- 
cided arife  upon  that  count  only,  and  upon  the  evidence1 
ftated  in  the  bill  of  exceptions  as  applicable  to  that  count. 
The  fubjtfft  of  the  infurance  is  certain  Dutch  {hips  and  cargoes 
bound  for  the  United  Provinces,  but  which  by  His  Majefty^ 
jorders  had  been  taken  at  fea,  and  carried  into  Si.  He 
lena,  to  be  brought  from  thence  into  the  ports  of  this  king- 
dom, which  was  the  voyage  infured,  and  in  which  the 
lofs  happened :  and  the  material  averments  are,  that  if  they 
had  arrived  the  Plaintiffs  upon  their  arrival  would  by  their 
Comnriflion  have  been  authorifed  to  take  them  under  their 
care  and  difpofition  according  to  the  efle&  of  the  Commiffion; 
that  they  were  intended  to  be  brought  to  London  for  thofe 
purpofes;  that  the  Plaintiffs  as  Commiffioners  were  interefted 
in  the  fhips  and  cargoes  to  the  fidl  amougt;  mi  that  the 
w  nz  infunmce 
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1802.  jnfurance  was  made  for  their  ufe,  benefit,  and  account  as  Com* 
-'  '  —  miflioners.  The  Plaintiffs'  Commiffion,  dated  the  13th  June 
Lvciha  i^pj,  is  fet  forth  in  the  evidence  given  by  the  Plaintiffs,  and 
CtABrcKD  it  conforms  to  the  directions  of  the  35  Geo.  3.  c.  80.  under  the 
"biEiwr"'  authority  of  which  a6t  it  was  granted,  and  gives  all  the  powers 
authorised  by  that  act  to  be  given  to  i'uch  Commiflioners.  His 
Miy  eft y*s  inftructions  of  the  9th  February  1 795  to  the  Com- 
manders of  his  fhips  of  war  (which  are  alfo  ftated)  are  to  bring 
into  the  ports  of  this  kingdom  all  Dutch  veflels  bound  to  or  for 
any  port  in  Holland  ■,  that  they  and  their  cargoes  being  Dutch 
property,  may  be  detained  provisionally.  There  is  abo  evidence 
of  die  taking  of  the  dips  in  queftion  under  thole  inftru&iona, 
and  of  the  formal  parts  of  the  declaration  refpecting  the'  policy, 
the  voyage,  and  the  lofa.  The  reft  of  the  evidence  I  need  not 
repeat.  Whether  under  theft  circumftances  the  Plaintiffs  axe 
entitled  to  recover  upon  that  count  of  the  declaration,  on  which 
alone  they  have  taken  their  verdict,  is  the  matter  to  be  decided. 
I  feel  ntyfelf  in  fomewhat  an  unpleafant  fituation,  having  eeaibn 
to  believe  that  the  opinion  I  entertain  upon  this  cafe  may  not 
have  any  fupport  from  the  opinions  of  thofe  to  whole  fuperior 
judgment  I  have  long, and  juftly  been  accuftomed  todefer  (ay,  but 
fo  far  as  refpects  die  parties  in  difpute  I  certainly  (hall  not  regret 
that  my  opinion  is  overruled,  as  I  do  not  fee  upon  what  honour- 
able principle  the  performance  of  their  contract  is  refitted  by  the 
Defendants  who  have  not  been  deceived,  but  have  made  their 
contract  with  full  knowledge  of  all  the  circumftances  of  the  cafe, 
though  at  the  fame  time  I  think  myfelf  bound  to  declare  what  I 
apprehend  (however  erroneously)  to  be  the  legal  refult  of  the  eri- 
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necefEty  of  proving  an  intereft,  and  that  they  have  failed  in 
doing  it.  i  We  are  much  indebted  to  the  great  induftry  and 
ability  of  the  bar  in  bringing  before  us  all  the  cafes  from 
whence  any  principle  applicable  to  the  queftion  can  be  drawn, 
and  in  affifting  us  with  every  remark  that  can  be  ufeful  to  us  in 
applying  thofe  cafes.  Indeed  we  are  threatened  on  both  fides 
with  overturning  a  fyftem,  and  creating  infinite  confufion  in  the 
mercantile  world  which  ever  way  we  determine.  I  do  not  fee 
the  cafe  exa&ly  in  that  point  of  view;  on  the  contrary  I  think 
this  cafe  ftands  fo  particularly  on  its  own  bafis,  that  if  we  decide 
againft  the  right  of  aftion,  we  difturb  no  cafe  that  has  ever  been 
decided  and  fan&ioned  by  the  profeffion,  or  afted  upon  by 
merchants,  though  I  fancy  at  leaft  that  by  a  contrary  decifion, 
we  fhall  have  the  queftion  of  intereft  in  fuch  a  ftate  that  no- 
thing left  than  an  aft  of  Parliament,  and  one  that  cannot  be 
frittered  away  by  conftru6Uon,  will  be  fufRcient  to  fix  the  legal 
meaning  of  an  intereft  in  cafes  of  infurance.  Having  formed, 
this  opinion  on  the  particular  circumftances  of  the  particular 
cafe,  I  fliall  travel  very  little  out  of  it,  and  fhall  have  but  very, 
little  occafion  ta  take  notice  of  the  multitude  of  cafes  that  have 
been  cited.  The  firft  point  to  be  confidered  is,  whether  upon 
the  policy  and  declaration  the  Plaintiff  (if  he  can  recover)  can 
do  fo  otherwife  than  as  upon  a  contrail  of  indemnity.  I  think 
the  Defendant's  counfel  by  the  authorities  they  have  cited  have ' 
proved  thefe  propofitions ;  that  by  the  law  of  merchants,  and. 
particularly  by  the  law  of  England  as  it  ftood  at.  the  time  of 
paffing  the  aft  19  Geo.  2.  a  wager  policy,  in  which  the  parties 
by  exprefs  terms,  fuch  as  the  words  "  intereft  or  no  intereft,*9 
or  u  without  proof  of  intereft,"  difclaimed  the  intention  of  mak- 
ing a  contraA  of  indemnity,  was  then  (contrary  to  older  deter- 
urinations)  deemed  a  valid  contraft  of  infurance,  but  that  a 
policy  containing  no  fuch  claufe,  difclaiming  or  difpenfihg  with 
the  proof  of  intereft,  was  to  be  confidered  as  a  contraft  of  in- 
demnity only,  upon  which  the  affured  could  never  recover  with- 
out proof  of  an  intereft.  A  fortiori  fuch  proof  of  intereft  was  ne- 
ceflary,  when  by  the  exprefs  terms  of  the  -policy  the  parties,  as  in 
the  prefent  cafe,  declared  the  infurance  to  be  upon  intereft,  and 
that  the  objeft  of  the  affured  was  to  be  indemnified  only;  It 
was  no  anfwer  to  fay  the  policy  ftates  what  the  fuppofed  intereft 
was,  and  the  infurers  were  not  deceived :  the  legal  confequence 
was  and  ftillis,  that  the  contract  is  void;  there  being  no  intereft 
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there  can  be  no  lofs,  and  consequently  no  indemnity  required. 
This  appears  by  the  cafe  of  Martin  v.  SitaeU,  i  Sko.  156.  and 
may  be  collected  from  other  cafes  cited  in  the  argument.  It 
feems  that  the  ilatute  of  10  Geo.  2.  ftrongly  confirm*  the  doc* 
trine,  that  an  exprefs  exclufion  of  intereft  was  neceflkry,  be- 
caufe  the  recital  does  not  ipeak  of  wager  or  gaming  policies  ge- 
nerally, but  only  refers  to  the  particular  language  of  the  policy 
by  which  intereft  was  excluded,  and  in  the  enacting  part  that 
is  the  firft  thing  prohibited.  Indeed  in  the  cafe  before  the 
Court  it  has  been  admitted,  and  I  think  properly  fo  throughout 
the  argument,  that  the  Plaintiffs  were  bound  to  prove  an  in- 
ferable intereft ;  and  fuppofing  that  to  be  fo  it  remains  to  be  con- 
lidered  whether  they  have  proved  it.  Much  the  greater  part  of 
rile  authorities  that  have  been  cited  have  been  applied  to  this  lat- 
ter queftion;  and  though  they  have  been  obferved  upon  with  great 
ingenuity,  I  cannot  difcover  that  they  have  been  at  all  aflimilated 
to  the  cafe  before  the  Court,  or  that  they  afford  any  other  ar- 
gument than  this ;  that  inasmuch  as  Courts  of  Law  have  gone 
confiderable  lengths  in  ibme  cafes  to  protect  infurances  where 
the  intercfts  ihfiircd  have  been  contingent,  or  in  feme  degree 
uncertain  and  indirect,  they  are  to  go  all  lengths  and  confides: 
every  thing  an  intereft  which  the  parties  chufe  to  call  fo.  I  am 
not  diipofed  to  queftion  the  authorities  in  general ;  on  the 
contrary  there  appears  to  me  to  have  been  great  propriety  in 
eftablifliing  the  contract  of  infurance  wherever  the  intereft  de- 
clared upon  was  in  the  common  understanding  of  mankind  a  real 
intereft  in  or  arifing  out  of  the  thing  infured  or  lb  connected 
with  it  as  to  depend  on  the  Safety  of  the  tiling  tnfiired  and  the 
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and  anting  from  labour  and  capital  employed  for  the  ptfrpofes  of       1-602* 
commerce;  but  even  in  this  cafe  the  exiftence  of  a  fubjed  o$t  of  " 

which  freight  may  arife  or  be  earned  is  neceflary,  as  is  fettled  by  *-uc**a 
the  cafe  of  Tonge  and  Watts  lately  cited  and  approved  of  by  Lord  Craufu&» 
Kenyan  in  the  cafe  of  Tlicmipjbii  v.  Taylor.  The  infurance  of  **?%££? 
profits  ascertained  by  pofitive  contract  may  be  equally  juft  and 
reasonable,  and  is  hardly  to  be  diftinguifhed  in  principle  from  the 
cafe  of  freight*  This  was  the  cafe  of  Grant  v.  Parkin/on  one  of 
the  cafes  mainly  relied  upon  by  the  Plaintiffs,  though  I  confefe  I 
do  not  fee  how  it  applies  to  the  prefent  queftion.  A  mere  fpecu- 
lation  on  profit  is  not  infurable.  The  intereft  of  a  captor  entitled 
by  prize  acts  or  proclamation  to  have  the  property  condemned 
to  him  has  an  inchoate  right  It  would  be  ftrange  indeed  if 
he  could  not  infure.  That  he  may  was  fettled  in  the  cafe  of 
Boehm  v.  Belly  8  Term  Rep.  154.  In  the  cafe  of  life  in*  10^,543: 
(urances  it  is  truly  obferved  that  the  real  fubject  of  infurance 
is  the  property  connected  with  and  depending  on  the  life ;  the 
lofe  of  the  life  being  only  the  peril  by  which  that  property  is  af- 
fa£led  or  loft.  The  cafes  of  truftecs,  of  cejluy  que  tru/lsj  of  con- 
signees and  agents  call  for  but  little  obfervation.  No  doubt  a 
truftee  who  has  the  whole  legal  eftate  may  infure.  The  cejluy 
que  tru/l  has  the  beneficial  intereft,  furely  he  may  infure.  Then 
a5  to  the  agent  the  queftion  muft  always  depend  upon  the  nature 
of  his  agency.  A  prize  agent  (though  there  is  no  decided  cafe 
on  the  fubject,  and  it  feems  uncertain  whether  Lord  Mansfield 
meant  that  he  might  infure  the  prize  or  his  commifiion)  may 
poffibly  be  entitled  to  make  an  infurance  as  being  authorifed  to 
do  fo  by  his  principal :  but  before  any  cafes  on  this  fubject  c4n 
apply  it  muft  be  fliewn  that  there  was  a  fubject  of  agency  exiftihg, 
and  that  the  authority  was  not  more  extenfive  than  that  which 
the  prefent  Plaintiffs  had  under  their  commifiion.  I  ftiall  obferve 
no  further  upon  tlie  cafes,  but  proceed  to  an  examination  of  the 
authority  which  the  Plaintiffs  really  had  and  the  ftate  of  the  fub» 
j  eel  of  the  infurance.  For  this  purpofe  recourfe  muft  be  had  to 
the  Stat.  35  G.  3.  c.  80.  on  which  their  commifiion  is  founded* 
The  firft  part  of  the  act  is  only  auxiliary  to  a  prior  flat,  pafied  in 
tlie  feme  year  and  the  orders  of  Council  therein  recited,  and  it 
regards  only  the  property  fecured  here  for  Dutch  friends  who 
continued  to  be  conlidered  as  fuch  notwithstanding  the  hoftile  in* 
ftru&ions  ifiiied  on  the  19th  Febtuaiy  preceding.  Then  in  the 
2 1  ft  fection  the  ad  proceeds  to  direct  meafures  of  fecurity  againft 

h  4  thofe 
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i&oi.        thafc  fubje&s  of  the  United  Provinces  from  whom  hoftilhie* 
■     "         ware  apprehended.    It  has  reference  to  the  proceedings  under 
Lucema       the  inftruftions,  and  after  reciting  that  many  mips  of  the  United 
C*Ac«r»D     Provinces  and  other  Jhips  with  the  goods  of  fuch  fubjefts  on 
*i*Eu!£n'    board  had  been  or  might  thereafter  be  detained  in  or  brought 
into  the  ports  of  this  kingdom,  and  that  fuch  cargoes  and  fuch 
goods  and  vefTels  might  perHh  and  be  greatly  injured  if  no  pro- 
vifion  was  made  respecting  the  fame.     It  enacts  that  the  King, 
with  the  advice,  fyc.  might  grant  commimstu  to  three  or  mora 
perfons  authoriung  them  to  take  fuch  mips  and  cargoes  into  their 
ponewon  and  under  their  care,  and  to  manage,  fell,  or  other- 
wile  dilpofe  of  them  to  the  beft  advantage  according  to  inch  in- 
ftru&ions  as  they  lhould  from  time  to  time  receive  from  His 
Majefty,  with  the  advice  of  the  Privy  Council.     The  38th  fec- 
■  tion  gives  a  iimilar  authority  with  refpect  to  the  proceeds  of 
fuch  cargoes  of  fliips  lb  detained,  as  being  of  a  perilhable  na- 
ture, had  been  ordered  to  be  lb!d  before  the  aft,  empowering 
'    the  Commifiioners  to  give  the  like  directions  respecting  fuch 
proceeds  as  if  the  fales  had  been  made  under  the  authority  of 
their  commiffion.     The  iubject  of  the  commiffion  lb  to  be 
granted  is,   I  think,  clearly  and  plainly  defcribed.     It  is  pro- 
perty actually  within  the  ports  of  the  kingdom  not  confiscated 
but  detained  by  a  kind  of  embargo.     The  ible  intent  of  the 
cornmii&on  was,  I  think,  to  prevent  (he  property  in  that  ftate 
from  periihing  or  receiving  damage  in  our  harbours.     Such 
being  the  intent  it  gives  no  general  difpofing  power  even  to  the 
Council,  much  leis  to  their  ininifterial  officers  the  Coinmiffi oners, 
who  have  no  power  of  fale  or  ahfolute  dirpoution*  except  fo  far 
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pointed  by  Government  for  a  political  purpofe  with  powers  fo 
limited  as  theirs  were,  and  applied  to  limited  objects  within  the 
description  of  which  the  property  infured  never  came,  had  an 
inferable  intereft  ?  Whom  do  they  represent  ?  Not  the  pro. 
prietor,  he  has  given  no  content*  There  can  be  no  implied 
authority.  The  full  extent  of  it  muft  appear  in  the  commiffion 
it4eJ£  Their  fituation  has  been  compared  to  that  of  a  con- 
jfignee:  as  it  ftrikes  me  no  two  (ituations  can  be  more  dill 
nmilar.  By  the  delivery  of  the  hill  of  lading  the  property  is 
vieftedin  a  confignee  though  it  is  a  defeafiMe  property :  he  has 
the  controal  and  difpofing  power  even  while  the  goods  are  at 
lea;  he  can  transfer  them  by  indorfement  fo  as  to  bind  even  the 
general  owner  for  a  valuable  confideration.  Have  the  Com- 
miffioners  any  of  thefe  powers  or  any  thing  like  them,  or  any 
power  at  all  over  the  property  before  arrival?  It  is  laid  that 
there  was  nothing  between  the  affured  and  the  property  but  the 
perils  of  the  voyage.  There  were  many  things.  There  wafi 
the  event  that  has  happened  of  a  declaration  of  hostilities,  by 
which  the  nature  of  the  property  was  altered  and  all  poffibility 
of  its  becoming  fubjeft  to  the  authority  of  the  Commiffionersi 
under  their  commiffion,  whatever  that  authority  might  be, 
at  an  end.  A  different  dire&ion  from  Government  as  to 
deAination  of  the  fhips  and  cargoes ;  even  the  tit£t  of  the  captain 
in  carrying  them  into  a  different  kingdom,  as  happened  in 
refpe&  of  the  fhips  that  arrived  in  Ireland ;  a  renewal  of  ami^y 
wfth  Holland,  any  of  thefe  circumftances  would  have  had  tht 
lame  confequence :  but  whether  the  pofition  be  true  or  ft^fe 
the  great  objection  appears  that  there  never  was  any  confign* 
ment  of  thefe  fpecific  fhips  and  cargoes  to  the  Plaintiflfe.  If  the 
Plaintiffs  were  now  to  recover  I  really  do  not  know  for  whom 
they  would  be  truftees  in  refpeA  of  the  damages  recovered;  but 
it  is  not  neceflary  to  purfue  that  inquiry.  I  do  not  think  my- 
felf  obliged,  nor  do  I  think  a  Court  of  Juftice  ought  to  ftrain 
their  faculties  for  the  purpofe  of  creating  interefts  exifting  only 
in  imagination,  and  this  to  defeat  the  wife  policy  of  the  Law 
explicidy  declared  by  the  flat  19  G.  2.  It  is  true  this  is  not  a 
cafe  under  the  ftatute :  but  it  is  a  cafe  of  intereft,  and  nothing 
can  conftitute  an  intereft  in  this  cafe  which  would  not  conftfc 
'  tute  an  intereft  under  the  ftatute.  The  opinion  therefore 
-which  I  think  myfelf  bound  to  give  upon  this  judgment  is, 
that  it  ought  to  be  reverted 
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1 802.  A  majority  of  the  Judges  being  of  opinion  that  the  judgment 

of  the  Court  of  King's  Bench  fhould  be  affirmed,  ihe  judj 

Iacm*  w  aceordiiigly  affirmed. 

OUVtOM 


Jiflmrnt  HT 


The  King  t>.  M'Gregor. 

'his  was  an  indictment  ngainft  the  prifoner  on  the  39th 

" 3j»G". 3-   A    Q^  ^  c_  g jt  ^  alleging  tnat  he  on,  $c.  at,  4*.  "  then 

fervi'iit  for  em-    and  there  being  a  clerk  to  G.  S.,   W.  C.  fyc.  Ssc.  and  employed 

Ruling  money    Dy  them  in  the  capacity  of  fuch  clerk,  did  by  virtue  of  fuch  bk 

miftti'i  ttconnt,  employment  receive  and  take  into  his  poffdfion  a  large  fum  of 

toMtoii'Si       ™°ney5  to  wit,  the  ium  of  300/.  for  and  on  the  account  of  the 

woidi  or  iho      faid  G.  S.,  W.  C.  &>c,  the  laid  mailers  and  employers  of  him  the 

SSw  •*<&(!  ftid  ,L  M>GreS^y  "id  that  he  the  find  J.  M'Gregor  afterwards, 

.allegation  that      to  wit,  on,  SfC.  at,  fyc.  fraudulently  and  felonioufly  did  embezzle 

th«  (»»!«[  *rf    "^  terete  ^e  ""d  *um  °f  300/.  againft  the  form  of  the  ftatute 

the  injder,  «i  in  in  fuch  cafe  made  and  provided,  and  fo  the  jurors  aibrelakl 

J^"fc,of      upon  their  oath  aforeiiud,   do  lay,   that  the  laid  J.  M'Gregor 

then  and  there,  to  wit,  on,  «Jc  at,  fyc.  felonioufly  did  ileal,  taken 

and  carry  away  the  laid  fum  of  300/.  from  the  laid  mailers  and 

employers  of  him  the  hud  J.  M'Gregor,  on  whole  account  the 

aud  fum  of  300/.  was  fo  taken  into  the.  poffeliion  of  him  the 

fiud  J.  M'Gregor,  being  fuch  clerk  fo  employed  and  by  virtue 

of  iuch  his  employment  as  aforeftud,  againft  the  form  of  the 

ftatute,  4'c.  and  againft  the  peace,"  fyc. 
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Knawfys  for  the  prifoner.  This  indi&ment  cannot  be  flip-  1802. 
ported:  for  the  offence  with  which  it  profeffes  to  charge  the  pri- 
foner is  a  larceny ;  and  if  it  be  a  larceny  that  offence  is  not  fuffi- 
ciently  alleged.  The  39  Geo.  3.  c.  85.  after  reciting  that  doubts  M'Cuotju 
had  been  entertained  whether  the  embezzling  of  money  entrufted 
to  fervants,  clerks,  and  others,  amounted  to  felony  by  the  law  of 
England,  ena&s  that  if  any  fervant  or  clerk  fhall  by  virtue  of  his 
employment  receive  into  his  pofleffion  any  money,  goods,  fyc.  in  v 
die  name  of  or  oft  the  account  of  his  mailer  or  employer,  add 
fhall  fraudulently  embezzle,  fecrete,  or  make  away  with  the  fatae, 
he  fhall  be  deemed  to  have  felonioufly  ftolemthe  fame  from  his 
matter  t>r  employer  for  whofe  u%  or  in  whofe  name,  or  on  whofe 
account. the  fame  was  delivered  to  or  taken  into  his  pofleffion* 
The  Lcgiflature  therefore  having  expreffed  doubts  whether  the 
ftealing  under  the  particular  circumftances  ftated  amounted  to 
felony  at  common  law,  it  muft  now  be  taken  that  in  pafliijgthat 
a6l  the  Legiflaturc  did  not  confider  it  as  amounting  to  felony* 
Now  though  the  a&  provides  that  offenders  of  the  defcription 
therein  ftated  fhall  be  deemed  to  havfe  felonioufly  ftolen,  it  does 
not  make  fuch  ftealing  a  felony  eo  nomine.  For  wherever  a  fta- 
tute  raifes  any  fadl  into  a  felony  eo  nomine,  it  is  always  exprefsly 
enabled  that  fuch  fa<5t  fhall  be  deemed  a  felony,  or  that  the  of- 
fender fhall  be  deemed  a  felon.  Thus  in  the  Coventry  a6t,  22d 
and  23d  Car.  2.  c.i.Jly.  it  is  faid  that  perfbns  malicioufly 
maiming  and  wounding  u  fliall  be  and  are  hereby  declared  to  be 
felons."  So  it  is  provided  by  the  Black  Aft,  9  Geo.  1.  c.  2 1 .  that 
offenders  againft  that  a£t  "  fhall  be  adjudged  guilty  of  felony*19 
The  fame  words  are  ufed  in  the  7  Geo.  2.  c.  2 1 .  refpe&ing  offen- 
ders committing  aflault  with  intent  to  rob.  But  the  aft;  in 
queftion  does  not  declare  either  that  the  embezzling  fhall  be 
deemed  felony  or  the  offender  adjudged  a  felon ;  but  only  refers 
the  fefts  to  a  clafs  of  felonies  the  properties  of  which  are  well 
known  to  the  common  law,  viz.  to  the  clafs  of  larceny,  and 
makes  a  perfbn  under  certain  circumftances  a  larron  who  would 
not  have  been  fo  before  (a).  The  legiflature  intended  that  em* 
bezzling  the  matter's  property  by  the  fervant,  fhould  from  that 
time  oonftitute  the  crime  of  larceny  and  no  other,  as  appears  from 
the  doubts  expreffed  in  the  preamble,  whether  it  amounted  to  fe- 
lony at  common  law,  and  from  the  confederation  that  in  the  few 

(a)  The  words  are,  «  (hall  be  deemed  to  have  felonioufly  ftolen  the  fane  from  his 
matter,"  &c. 
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cafes  in  which  the  embezzlement  of  the  property  of  others  has 
been  attempted  to  be  treated  as  a  felony,  the  only  queftion  ha* 
been,  whether  it  was  larceny  or  not  P  Thus  in  Rex  v.  Mem,. 
I  Shaw.  53.,  a  cafe  is  cited  where  a  journeyman  who  had  em- 
bezzled money  received  for  his  mafter  and  left  it  in  his  chamber 
in  his  mailer's  houfe,  and  being  discharged  entered  the  honfe  in 
the  night  and  took  the  money  from  the  chamber,  it  was  held  to 
be  no  burglary  becaufe  the  taking  the  money  did  not  amount  to 
felony,  that  is  to  larceny,  the  money  not  having  been  taken  out 
of  the  pofleffion  of  his  mafter.  The  fame  principle  Teems  to  have 
been  adopted  in  Rex  v.  Bull  cited  in  Baxeleifs  cafe  (a),  2  Leackr 
980.  ed.  3.  This  construction  of  the  ftatute  is  fortified  by  the  ex- 
preffion  "  (hall  be  deemed  to  have  fel  on  ioufly  ftolen  the  fame," 
fince  the  words  "  telonioufly  ftolen"  have  been  at  all  times  tried' 
by  the  legislature  to  defcribe  the  crime  of  larceny :  as  appears 
from  1  Ed.  6.  c.\i.  J~.ro.,  and  3  Ed.6.  c. 3.,  8  Eliz.  £.4., 
21O.2.  &  5.-/3.,  3  Will  fy  Mar.  e.g.  f.x.,  ioftnWOT.3- 
e.  23.^  1.,  it  Ann,  c.  7.,  and  24  Geo.  2.  e.  45.  If  then  the  felony 
created  by  this  ftatute  be  not  an  embezzlement  or  feloniouily 
ftealing  eo  nomine,  but  a  larceny,  it  ought  to  have  been  de- 
fcribed  as  fuch  in  the  indictment,  and  it  mould  not  only  have 
been  averred  that  the  prifoner  felonioufly  took,  ftole,  and  carried 
away  the  goods  in  queftion,  but  that  thole  goods  were  the  pro- 
perty of  fome  other  perfbn.  "  Larceny  by  the  common  law  is 
the  felonious  and  fraudulent  taking  and  carrying  away  by  any 
man  or  woman  of  the  mere  perfonal  goods  of  another,  neither 
from  the  perfbn  nor  by  night  in  the  houfe  of  the  owner." 
3  In/i.  107.     So  in  1  H.  P.C.  504.,  the  definition  of  BraSUm. 
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fiifficient  to  follow  the  words  of  that  ftatute  in  defcribing  the        1802., 
offence.     Now  the  indi&ment  in  the  prefent  cafe  ftates  all  thofe  <  " 

circumftances  attending  the  tranfa&ion,  which  under  the  provi-  Vm 

fions  of  the  a&  conftitute  the  offence.  It  is  true  that  to  confti-  M'Gaioo*. 
tutethe  crime  of  larceny  the  property  taken  muft  belong  to 
fbme  perfon ;  but  there  is  a  great  difference  between  larceny  at 
common  law  and  the  offence  created  by  this  ftatute,  which  is  a 
new  offence.  Where  indeed  an  a&  of  Parliament  declares  that 
if  a  larceny  be  committed  under  particular  circumftances,  the 
punifhment  fhall  be  aggravated,  there  it  remains  a  larceny  at 
common  la*  and  muft  be  treated  as  fuch  in  the  indi&ment. 
Bat  here  the  Legislature  confidering  that  thofe  circumftances  ' 

which  by  the  a6l  in  queftion  are  now  declared  to  amount  to 
larceny,  did  not  before  that  ftatute  amount  to  that  offence,  have 
in  terms  defcribed  the  circumftances  which  mould  for  the  future 
be  punifhed  as  larceny,  and  have  therefore  created  a  new  offence 
and  not  adapted  a  new  punifhment  to  an  old  offence.  If  indeed 
this  offence  had  been  larceny  before  the  a&,  an  offender  would 
hav£  fuffered  the  fame  punifhment  before  the  a&  as  he  now  re- 
ceives under  the  provifions  of  the  a£l,  and  the  whole  ena&ment 
would  have  been  nugatory. 

At  the  Old  Bailey  Seffions  in  April  following  Thompfon  Bar- 
ron delivered  the  opinion  of  the  Judges  that  the  indi&ment  was 
clefe&ive  for  the  obje&ion  taken  by  his  Counfel ;  for  that  the 
new  offence  created  by  the  aft  of  Parliament  being  a  larceny, 
it  muft  be  defcribed  in  the  indi&ment  as  fuch  and  with  all  the 
properties  of  a  larceny,  (a) 

(if)  Note, this  wis  the  opinion  of  a  con-    .not  unanimous.  Lord  AJvanhy,  Ch.  J.  wtt 
fidertbU  majority  o(  the  Judges;  though      of  opinion  that  the  indie) ment  was  good. 


Larkins  v.  Larkins.  (a) 

"~pHE  following  certificate  has  been  fent  to  the  Lord  Chancellor. 
*-  TUs  cafe  has  been  argued  before  us,  and  we  are  of  opi- 
nion that  the  devife  of  the  eftate  in  Middle/ex  to  John  Pa/call 
Larkins  and  Samuel  Enderty,  to  whom  together  with  George 
Smith  the  faid  eftate  was  devifed  as  joint  tenants  in  trull  to  be 
fold,  was  not  revoked  by  the  teftatqr's  having  ftruck  out  the  name 
of  the  laid  George  Smith  after  the  execution  of  the  faid  wilL 

Alvanley. 

G.  Rooks. 

A.  Chambre, 


\ 
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1802.      t 

REGULA  GENKRALIS. 

Friday,  12th  February.  It  is  ordered  that  from  henceforth 
ill  arguments  upon  demurrers  and  other  arguments  in  this  Court 
be  heard  on  Monday j  and  Tfamdays  only. 

Alvanijey. 
G.  Rooke. 
A.  Chambbk. 


END  OF   HILARY  TERM. 
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ARGUED  and  DETERMINED 


IN 


THE  COURT  OF  COMMON  PLEAS, 


IN 


Eafter  Term,, 

In  the  Forty-fecond  Year  of  the  Reign  of  George  III. 


TTVuring  the  Eq/ler  Vacation  the  Right  Hon,  Uoyd  Lord 
***  Kenyon,  Lord  Chief  Juftice  of  the  Court  of  King's  Bench* 
died  at  Bath. 

Sir  Edward  Law  Knight,  His  Majefty's  Attorney  General, 
fucceeded  to  the  fituation  of  Lord  Chief  Juftice  of  the  Court 
of  Kings  Benckj  and  was  created  a  Peer  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  by  the  title  of  Lord  Ellenborough, 
Baron  of  Ellenboraugk  in  the  county  of  Cumberland. 

The  Hon.  Spencer  Perceval,  Solicitor  General  to  His  Majefty, 
fucceeded  to  the  office  of  Attorney  General. 

And  Thomas  Manners  Sutton  Elq.  Chief  Juftice  of  the  North 
Wales  Circuit  and  Solicitor  General  to  His  Royal  Highnefs  the 
Prince  of  Wales,  was  appointed  Solicitor  General  to  His 
Majefty,  and  was  knighted. 


1 80  a. 


Buckler  v.  Rawlins.  M*yto.\x. 

» 

This  was  a  rule  calling  upon  the  Plaintiff  to  (hew  caufe  why  If  an  appearance 
the  judgment  figned  in  this  aaion  fhould  not  be  fet  afide  Jj'^JJj 

fbr  irregularity.  to  the  attorney 

,   It  appeared  that  the  Defendant  had  given  a  warrant  of  attorney  [^nd^he'pLa 
to  Mr.  Charles  Arnold,  an  attorney  of  this  Court,  to  defend  the  be  delivered  ir 
aftion,  that  Mr.  JrnoUhad employed  Meflrs.  Cardale,  Hahpard  {££^d^' 

plaintiff*  there- 
upon enter  up  judgment  for  want  iff  a  plea,  the  Court  will  fet  aide  that  judgment  for  irregularity. 

and 


the 
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and  Spear,  alio  attornies  of  this  Court,  as  his  agents  in  the  caule; 
that  Mefirs.  Cardale,  Halward  and  Spear  had  given  an  under- 
taking to  appear,  and  in  pursuance  of  that  undertaking  had 
entered  an  appearance  for  the  Defendants  in  their  own  names; 
that  the;  afterwards  obtained  time  to  plead,  and  before  the  ex- 
piration of  fuch  time  delivered  a  plea,  in  which  it  was  ftated  that 
the  Defendant  by  Charles  Arnold  his  attorney  came  and  defended 
the  wrong  and  injury  when,  fyc.  though  the  plea  was  imlorfed 
Cardale,  Halward  and  Spear,  agents  for  Arnold',  that  a  pica  was 
afterwards  demanded  by  the  Plaintiff,  r.nd  no  otln  r  plea  having 
been  delivered  the  Plaintiff  figned,  judgment. 

Shepherd  and  Bejl  Serjts.  (hewed  csuie  and  contended  that  the 
plea  was  irregular  and  therefore  the  judgment  was  warranted, 
for  that  as  the  appearance  was  entered  in  the  name  of  Cardale, 
Halward  and  Spear,  it  was  not  competent  to  the  Defendant  to 
deliver  a  plea  in  the  name  of  Arnold,  without  an  order  for  leave 
to  change  the  attorney;  that  the  circumflance  which  had  been 
ftated  that  Mefirs.  Cardale,  Halward  and  Spear,  were  only  the 
agents  of  Arnold,  could  make  no  difference  mice  they  had 
entered  the  appearance  in  their  own  names  without  making 
any  mention  of  the  principal ;  and  that  although  Mr.  Arnold 
might  have  received  a  warrant  to  defend  from  the  Defendant, 
yet  the  Plaintiff  could  know  nothing  of  that  drcumftanee  and 
ought  not  to  be  affected  by  it  - 

Cociell  Serjt.  conlrd  infilled  that  the  Plaintiff's  attornies  in 
this  cafe  had.  adhered  to  the  uniform  practice  both  of  the  Kings 
Bench  and  of  this  Court:  as  to  the  former  of  which  he  referred 
t6  a  certificate  of  the  Mafter  of  the  Kings  Bench,  and  as  to  the 
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M'Connell  v.  Hector*  Maji<x\u 

THhis  was  an  a&ion  of  trefpafi  de  bonis  afportatit  dire&ed  by  A  commiffion  of 
the  Lord  Chancellor  for  the  purpofe  of  trying  a  queftion  of  £m  £e  ^J?  " 
.  bankruptcy.  The  Defendant  pleaded  the  general  iflue  and  two  tjon  <**>  «  Br\- 
ipecial  pleas,  in  the  firft  juftifying  the  taking  under  the  ftatute  jj£t  "nJ  a»j$w 
13  Eliz.  c.  7.  and  in  the  fccond  under  the  ftatute  1  Joe*  1.  c.  15.  for*  debt  due  to 
To  both  the  Ipecial  pleas  the  Plaintiff  replied  De  injurid/ud  plnnerfVandC. 
propria  abfque  tali  caufd.  ^°  Bri*fi  <ub- 

The  caufe  was  tried  before  Lord  Alvanley  Ch.  J.  at  the  Guilds  dent'snd  carry- 
kail  fittings  after  laft  Hilary  term  when  a  verdiA  was  found  for  ms  on  tra,<Je  m 
the  Plaintiff,  with  liberty  for  the  Defendant  to  move  the  Court  try,  cannot  be 
to  fct  that  verdift  afide,  if,  under  the  following  circumftances  fopr*"**1- 
they  fhould  think  the  commiffion  of  bankruptcy  upon  which  the 
Defendant  relied  was  valid.     The  commifffion  ifiued  on  the  pe- 
tition of  the  Defendant  who  was  refident  in  England  upon  a  debt 
doe  to  himfelf  and  his  two  partners  Alexander  Reid  and  James 
Hc&or9  fubje&s  of  this  country,  but  refident  and  carrying  on 
track  at  tha£  time  at  Flti/hing,  a  port  belonging  to  the  enemies 
of  this  country. 

Beft  Serjt.  now  moved  for  a  rule  to  fhew  caufe  why  the  verdiA 
ihould  not  be  let  afide,  and  a  new  trial  be  had,  contending  that 
though  it  was  true  that  if  the  debt  upon  which  the  petition  ifiued 
wa*  fuch  as  could  not  be  fued  for  at  law  it  would  not  be  fufficient 
to  fupport  the  commiffion,  yet  as  all  the  three  joint  creditors  wert 
Briti/h  fubje&s,  the  mere  circumftance  of  two  of  them  being  re- 
fident and  trading  in  an  enemy's  country  would  Hot  bur  their 
right  to  lecover;  for  that  in  the  plea  of  alien  eoepiy  it  is  necefr 
fiuy  to  aver  that  the  Plaintiff  was  born  out  of  the  King's  alkgi* 
009(11)*,  and  that  he  was  adhering  to  the  King's  enemies,  nei- 
ther of  which  circumftances  could  have  been  alleged  in  this  ca&; 
that  the  right  of  a  natural  born  fubjeft  of  the  King  can  neither 
be  forfeited  by  time  or  place,  but  only  by  his  own  mifbehaviour, 
t  IfcCfaw.  3  71.,  and  that  as  there  was  r\p  pretence  for  faying  that 
die  two  perfons  who  were  refident  at  Flu/hing  had  fo  adhered 
to  the  King's  enemies  as  to  be  guilty  of  trea&n,  they  had  not 

(*)  See  the  opinion  of  Eyre  Ch.  J.  in     is  not  neceffary  to  (lite  the  birth  of  the 
the  ctfe  of  Sparenbrnrgb  v.  BanmrtytUy  «nUy    purty  in  the  pbt  of  alien  enemy. 
rat  x.  p.  167.  from  which  k.feemt  that  it 

vol.  in.  x  forfeited 
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1 802.       forfeited  their  right  to  maintain  an  aci  ion  for  the  debt  upon  which 

^- ^~      the  com  million  was  founded. 

„.  Lord  Alvaxley  Ch.  J.     Moft  certainly  every  natund  bom 

Hictoi.  fubjefi  of  England  has  a  right  to  tlic  King's  protection  fo  long 
as  he  entitles  lu'mfclf  to  it  by  his  conduct;  but  if  he  live  in  an 
enemy's  country  he  forfeits  that  right.  Though  thefe  perfbns 
may  not  have  done  that  which  would  amount  to  ticafon,  yet  there 
is  an  hoftile  adherence  and  a  commercial  adherence;  and  I  do 
not  wifli  to  hear  it  argued  that  :i  perlbn  who  lives  and  carries  on 
trade  under  the  protection  and  for  the  benefit  of  an  hoftile  ft  ate, 
and  who  is  fo  far  a  merchant  It'll  led  in  tlt;it  Hate  that  his  goods 
would  be  liable  to  confilcatinn  in  a  court  of  prize,  is  yet  to  be 
coniidci-cd  as  entitled  to  (Lie  as  an  Englijh  fubjecl  in  an  Englijk 
court  of  juftice.  The  tjiicltion  it,  whether  a  man  who  re  fides 
under  the  allegiance  and  protection  of  an  hoftile  ftote  for  all 
commercial  purpoies,  is  not  to  be  conlidered  lo  all  civil  purpoiet 
ax  much  an  alien  enemy  as  if  he  were  born  there?     If  we  wera 

'  to  hold  that  he  was  not,  Ave  mtifl  contradict  all  the  modern  au- 

thorities upon  this  iuhjeel.  That  an  En^li/hman,  from  whom 
France  derives  all  the  benefit  which  can  be  derived  from  a.  natu- 
ral born  iubjcc't  of  France,  mould  be  entitled  to  more  right  than  , 
a  native  Frenchman  would  be  a  monflrous  proportion.  Wbik 
the  Eitgli/knum  refides  in  tlic  hoftile  country,  he  is  a  AibjeA  of 
that  country,  and  it  has  been  held  that  he  is  entitled  to  all  the 
privileges  of  a  neutral  country  while  redden  t  in  a  neutral  coun- 
try, (a).  I  cannot  therefore  entertain  liiflicient  doubt  upon  thii 
fubject  to  grant  a  rule  to  (hew  cauie. 

Rooke  J.  I  think  we  ought  not  to  grant  a  rule  to  (hew  caule. 
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CfiAMBRE  J.     The  pica  of  alien  enemy  is  either  in  bar  or  1802. 

abatement  of  the  action.     Though  I  do  not  controvert  what  is . 

laid  down  in  general  terms  in  Black/lane's  Commentaries,  yet  I  *'  °*NELL 

think  many  diftin&ions  arife  out  of  that  general  proposition,  and  Hector. 
I  have  no  idea  that  the  prefent  commiflion  can  be  fupported. 

Bcfl  took  nothing  by  his  motion. 


Comber  Adminiftrator  of  Comber  v.  Hardcastle  and  m*j  icth. 

Another. 

T^nis  was  an  aftion  of  aflumpfit  brought  by  the  Plaintiff  in  his  Plaintiff  fu*d  as 
'-*      character  of  adminiftrator  op  a  fpeeial  agreement  for  the  L™nnf"ontra& 
delivery  of  tallow  entered  into  by  the  Defendants  with  the  intef-  made  with  his  m- 
tate  in  his  lifetime.     On  the  trial  of  the  caufe  a  verdi6l  having  ^  bl^he  rtain!*" 
been  found  for  the  Defendants,  a  rule  niji  was  obtained,  calling  tiff  to  J.S.  for 
upon  the  Plaintiff  and  Robert  Moate,  Samuel  Morgan,  and  T/zo-  ^°0f,  *°* 
mas  Pickard,  to  fhew  caufe  why  it  fhould  not  be  referred  to  the  brought.    It  ap- 
Prothonotary  to  tax  the  Defendant's  cofts  in  the  caufe,  and  why  contract  hid 
the  cofts  fo  taxed  fliould  not  be  paid  to  the  Defendants  by  the  been.aniiuiied 
Plaintiff  or  by  the  faid  R.  M.,  S.  M.,  and  T.  P.     This  rule  was  both  of  the  Plain- 
obtained 'upon  an  affidavit  ftating  that  at  the  trial  it  was  admit-  tjJr,in?  7'Sind 
ted  that  the  find  R.  M.,  S:M.>  and  T.  P.,  were  the  perfons  for  was  indemnified 
whole  benefit  the- action  was  brought,  and  that  when  the  con*  b/,the  la"e!v 

and  a  vcrditt  be* 

tract  upon  which  the  aclion  was  founded  was  produced  in  evi-  ing  found  fo*  the 
dence,  it  appeared  by  an  indorfement  thereon  that  it  had  been  ^eferfdant» the 
affigned  by  the  Plaintiff  to  the  faid  RiM.9  S.  M.,  and  T.  P.,  who  crder  on  the 
fucceeded  to  the  inteftate's  bufinefs  and  prcmifes  upon  his  death,  ^^ t0  ™ 
and  that  it  -alio  appeared  in  evidence  that  the  faid  contraft  had 
with  the  privity  and  content  of  the  fait}  R.  M.,  S.  3f.,  and  T.P., 
or  one  of  them  (<?),  had  been  annulled. 

Beft  SerjL  ftewed  caufe,  and  infifted  that  according  to  the  cafe 
of Tatlerfall  v.  Groote,  ante,  vol.  2.  p.  253.  (6),  the  Plaintiff  hav- 
ing fued  hi  his  character  pf  adminiftrator  on  a  contract  made  by 
the  inteftate  in  his  lifetime,  and  which  therefore  could  not  be  put 
in  fuit  by  the  Plaintiff  in  any  other  character,  could  not  be  called 
upon  to  pay  cofts,  and  that  the  other  perfons  upon  whom  the 
rule  mji  was  made  in  the  alternative  could  not  be  affe&ed  by 

(a)  It  alfo  appeared  from  Lord  Al-vam-  (£)  Cited  and  confirmed  in  Codis  v.  Lu~ 

lty%  note*  that  the   pUintiff  himfelf  had      cot,  1  .£*/?,  39J. 
abandoned  the  contrwd.  Sec  the  next  page. 

i  2  any 
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any  order  of  the  Court,  for  though  they  might  in  fail  be  the 
perfons  really  interefted  in  the  fuit,  yet  not  being  in  any  way 
before  the  Court  as  parties,  the  Court  had  no  jurisdiction  over 
HiiDCiirtt.  them  for  fuch  a  purpofe.  He  urged,  that  if  cofts  were  awarded 
upon  the  record  it  would  be  error,  and  that  the  Court  therefore 
would  hardly  do  that  by  indirect  means  which  they  had  no  di- 
rect authority  to  do,  and  which  might  hot  when  done  be  fub- 
mitted  to  the  revifion  of  a  court  of  error.  He  allb  obferved 
that  the  privilege  of  the  adminiftrator  to  be  exempt  from  the 
payment  of  cofts  where  necoflarily  fuing  in  that  character  was 
cot  affected  by  the  circumftance  of  his  fuing  for  the  benefit  of 
others,  fince  in  Wilton  v.  Hamilton,  ante,  vol.  i.  p.  445.  an  ad- 
jniniftrntrix  fning  on  a  policy  of  iniurance  made  in  the  lifetime 
of  her  hulband,  whole  representative  flic  was,  had  been  held  not 
liable  to  pay  cofts,  though  tho  policy  had  been  effected  in  her 
trafband's  name  for  the  joint  benefit  of  himfelf  and  two  other*, 
who  were  living  at  the  time  when  the  action  on  the  policy  was 
commenced,  and  might  have  put  the  policy  in  fuit  in  their  own 


Shepherd  and  Vaughan  Serjts.  contra  were  Hopped  by  the  Court. 

Lord  Alvanlfy  Ch.  J.  So  much  has  been  laid  in  this  cafe 
respecting  the  right  of  the  Court  to  make  this  order  upon  the 
Plaintiff,  (for  upon  him  only  and  not  upon  the  other  perfons  who 
are  not  parties  before  the  Court  the  order  muft  be  made)  that  I 
think  it  necefiary  to  ftate  the  grounds  upon  which  t  feel  myfelf 
bound  as  a  Judge  to  accede  to  this  application.  The  Plaintiff  (a) 
la  the  adminiftrator  of  a  perfon  who  in  his  lifetime  entered  into  a 
written  agreement  to  accept  a  certain  quantity  of  tallow  at  a  par- 
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rifeu,  and  Moate,  Morgan,  and  Pickard  having  fucceedod  to  the        1 8ba* 
trade  and  premiies  of  the  inteftate  by  purchafe,  hare  this  paper      ■ 
affigned  to  them,  the  effeft  of  which  had  been  previoufly  an-      Comber 
nulled.    Though  it  does  not  appear  upon  the  affidavits,  yet  it  Ha&dcastlc. 
was  avowed  at  the  trial  that  Moate,  Morgan,  and  Pickard  in  fedt 
brought  the  a&ion  and  indemnified  the  Plaintiff.     The  queftion 
is,  Whether  under  thefe  circumftances  we  can  oblige  the  Plain- 
tiff to  pay  the  cods  of  tKe  a£tion  ?    J  admit  that  aft  executor 
or  adminiftrator,  neceflarily  filing  as  fuch,  is  not  made  liable  to 
cofts  by  the  ftatute,  and  that  no  coils  can  be  awarded  againft 
this  Plaintiff  on  record.    But  we  are  to  decide  whether,  as  this 
Plaintiff  has  been  guilty  of  an  abufe  of  the  procefs  of  the  Court* 
we  cannot  order  him  to  pay  the  cofts  for  that  contempt  ?    The 
reafon  why  an  executor  or  adminiftrator  is  excufed  from  the  ' 

payment  of  cofts  is,  becaufe  he  is  not  fuppofed  to  know  the  im- 
becility of  his  own  fuit ;  which  reafon  by  no  means  applies  to 
the  prefent  Plaintiff  It  has  been  fuggeft  ed  by  my  Brother  Roof:er 
that  were  an  executor  or  adminiftrator  introduces  cofts  by  his 
own  negle&,  as  where  he  fuffers  himfelf  to  be  nonproffed,  he  is 
liable  to  the  payment  of  thofe  cofts.  And  certainly  it  does  not 
follow  from  the*  ftatute  not  having  given  colls  againft  executors 
or  adminiftrators,  that  where  executors  or  adminiftrators  lend 
their  names  to  other  perfons  improperly,  the  Court  has  no  au- 
thority to  punifh  them. 

Rooke  J.  I  am  of  the  lame  opinion.  It  is  clear,  upon  the 
ftatute  that  where  an  executor  or  adminiftrator  neceflarily  fues  a» 
fuch  he  is  not  liable  to  cofts.  And  yet  it  has  been  holden  that 
where  an  executor  or  adminiftrator  is  guilty  of  mifbehayiour  he 
ihall  pay  cofts.  As  where  he  fuffers  himfelf  to  be  nonprofled  {a) ; 
fb  where  he  has  knowingly  brought  a  wrong  aftion,  or  ptherwife 
been  guilty  of  a  wilful  default,  he  (hall  pay  cofts  upon  a  difcon- 
tinuance  (b)f  or  for  not  proceeding  to  trial  according  to  notice  (c)* 
Then  if  the  Courts  have  fo  far  got  the  better  of  the  ftatute  as  to 
make  executors  and  adminiftrators  pay  cofts  in  thefe  cafes,  I  fee 
tio  reafon  why  an  adminiftrator  fhould  not  pay  them  where  he 
brings  an  a&ion  contrary  to  his  own  agreement.    I  am  therefore 

(a)  Lamlej  v.  Ntcbolls,  Co,  Cm.  Pr.  T4.  (e)   Anon.  ?  Mod.  98.  IlS.     Eltvet   V. 

Havrej  Y. Saunders ,  3 Burr.  1  $$4.  iadHiggs  Moeata,  2  Ld.Ray.%6$,  I  Salt.  3I4.  SIC 

V,  Worry  1  6  T.  JL654.  But  where  the  omiffio'i  to  proceed  to  tiial 

(£)  Haydon  v.  Norton,  Co.  Ca.  Pr.  79.  does  not  arife  from  the  Plaintiff's  own  de- 

ifas ««;,  169.  ed.  3.S.C    Harrh  v.  Jo*esy  fault  he  (hall  not  pay  the  cofts.     Qgltv. 

3  Burr.  1451.  1  Bl.  45  !•  S.  C.    Btnnei  v.  Moffat ;  Barnes  >  133.  ed.  3. 


£»4r,  and  4  Burr.  1927. 


of 
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of  opinion  that  we  ought  to  make  an  order  upon  the  Plaintiff  to 
pay  thei'e  cofts. 

Chambre  J.  I  am  of  the  fame  opinion.  With  refpecl  to  the 
■  cafe  of  Wilton  v.  Hamilton  which  has  been  cited,  the  action  was 
fairly  brought  by  the  executrix  in  reipect  of  an  intereft  claimed 
as  due  to  the  teftator's  eftatc ;  and  though  it  were  competent  to 
either  of  the  Other  two  perfons,  who  were  jointly  interelted  with 
the  teftator,  to  have  brought  the  action,  yet  as  the  action  wal 
boad^^de  brought  by  the  eiecutrix,  who  had  a  right  fo  to  do  for 
the  benefit  of  the  eftate,  there  could  be  no  pretence  for  making 
her  pay  the  cofts.  The  cafe  of  TattevfaU  v.  Groove -proceeded' 
entirely  upon  the  conftruction  of  the  ftntutc  respecting  cofts. 
But  here  the  cafe  is  quite  different.  A  complaint  is  now  made 
aguinft  the  Plaintiff  of  a  fraudulent  abuie  of  the  proeefs  of  the 
Court  in  lending  his  name- to  other  per  finis.  This  is  a  grois 
fraud.  And  what  is  there  in  the  llatutc  of  cofts  which  prevent! 
the  Court  from  punifliing  the  Plaintiff  for  i'uch  milliehii.vi.our? 
Per  Cwiam,  In  drawing  up  the  rule  let  it  be  referred 

to  the  Prothonolary  to  tax  the  Defend- 
ant's- coils,  and  let  it  be  ordered  that  the 
Plaintiff  do  pay  the  fame.  The  judg- 
ment mud  be  entered  without  cofts. 


Winder  r.  Wood. 
Rule  having  been  obtained  to  (hew  cuuie  why  the  judgment 
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RlCHARDSOX  t\  GoSS.  May  nth. 

• 

f  ■■'•Rovr.E  for  goods.  4  £"/>47*. 

-*■  This  caufe  was  tried  before  Lord  Alvanley  Ch.  J.  at  the  -*• of  Ne-wcnfiu 
Guildhall  Sittings  after  laft  Mkhaelmas  Term,  when  the  follow-  jr3*«  fo  order' 
iiig  fk<fts  appeared  in  evidence.  The  goods  in  queftion  (con-  ofJB.:  before 
tilting  ol"  1 1 8  hams  and  25  fides  of  bacon)  were  fhipped  by  the  wrotc  to  ray  that 
Plaintiff,  who  was  a  dealer  in  bacon  And  hams  at  Newca/lle,  on  h.e  was  in  ,ailin* 
board  the  Formofa,  directed  to  a  perfon  of  the  name  of  Wilfon  and  would  not 
in  London,  by  whom  they  had  been  ordered.     On  the  lit  of  ■PP,yf<,rtlhe. 

r  o  t»'-»/»  1    /*  i        n  11  1  ^1       goods  on  the »r 

June  i So i,  wilfon  wrote  and  lent  the  following  letter  to  the  arrival ;  to  th>$ 
Plaintiff  at  Newcaftle.     "  This  ferves  to  acquaint  you   that  A-  rcr»rn^ » 

f  U  J-r  •    *  .    t  1         •      J  /•        •  general  anfwer, 

trom  a  heavy  ailappomtment  I  am  deprived  anlwcnng  my  «rthom  making 
engagements.  It  is  dhirelling  to  fay  I  am  under  the  neceffity  ™y  ^j"*,^ 
to  retiife  my  acceptances,  the  more  (b  as  your  account  is  the,  immediately  left 
lieavieft  I  have.     This  unforefeen  accident  is  caufed  bv  the  N^fP**** 

*  t  •  l**ndon%  and  on 

embargo  in  the  Baltic.     I  flatter  myfelf  by  having  time  I  fhall  his  arrival  ap- 
farmourit  mjrdiffi'cultv,  but  if  that  cannot  be,allowed  I  muft  give  v^Xotc 
every  thing  I  have  in  fatisfying  my  creditors.     I  have  received  where  the  goods 
the  4  hogfheads  per  Neptune,  Parkinfon,  butjliall  not  apply  for  ^e  wrived!!^ 
the  3  hogsheads  by  the  Formofa.     Little  did  I  think  this  would  (and  where  goods 
have  been  the  cafe,  or  I  would  never  have  ordered  any  goods  ud2j!y  w°'e  ' 
from  you.     Nevertheless  if  I  meet  with  candour  and  patience  i™<kd  and  kept 
I  ihall  be  able  to  furmount  all  my  difficulties."     This  letter  hini^endering 
reached  the  Plaintiff  at  Nevccqftle  on  the  3d  of  June,  and  by  t|lc  freight  and 
return  of  poft,  viz.  the  4th  of  June,  the  Plaintiff  wrote  to  Wilfon  Jhe'gooX'and* 
faying,  "  If  I  find  you  an  honeft  man  you  fhall  have  every  indul-  requiring  a 
gence  from  me,"  but  making  no  mention  of  the  goods  on  board,  them*  wn°jCh  waa 
the  Formofa.     As  fbon  as  the  arrangement  of  in's  concerns  would  refufed  unlefs 
permit  the  Plaintiff  fet  off  from  Newcqflle  for  London,  and  arrived  0f  a  general 
on  the  evening  of  the  7th  of  June,     Previous  to  the  letter  of  the  J**™**  due 
1  ft  of  June,  viz.  on  the  2  2d  of  May,  Wilfon  had  directed  the  De-*  fa  wharfage • 
fendant,  at  whoft  wharf  goods  were  tffually  landed  for  him  and  Held  tjJat  the 

•n/»/»  •  1  1  •  1         1        -n  /»      contract  as 

kept  till  fent  for,  to  receive  the  goods  coming  by  the  rormofa,  ber^en  A. 
.and  had  accompanied  his  directions  by  an  order  to  the  Captain  of  ?nd  Bm  h.avl"8 
the  Formofa,  in  the  ufual  form,  to  deliver  them  to  the  Defendant  previous  to  the 

arrival  of  the 
goods.  C.  had  no 
right  to  retain  againft  A.  for  a  general  balance  duo  to  him  from  B. 
SembUt  that  the  goods  were  no  longer  in  tranfiiu  when  arrived  at  the  whaif  of  C,  where  the  goods  of  A, 
were  ufually  landed  and  kept. 

I    4  ©** 
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or  batter.  Wilfon  wu  indebted  to  the  Defendant  to  a  confitler- 
able  amount  on  a  former  account,  as  well  as  for  the  freight  and 
cnarges  of  the  goods  in  queftion,  which  arrived  at  hie  wharf  on 
the  4th  of  June,  and  which  the  Defendant,  not  having  been  in- 
formed by  Wilfon  of  his  letter  of  the  ift  of  June  to  the  Plain- 
tiff, paid.  The  Plaintiff  on  his  arrival  in  London  demanded  the 
goods  in  queftion,  and  tendered  to  the  Defendant  the  freight  and 
charges ;  but  the  Defendant  refuted  to  deliver  them  up  unleft 
upon  payment  of  the  general  balance  due  to  him  from  IVilfan. 
The  jury  found  a  verdicl  for  the  Plaintiff;  but  liberty  was  n- 
ferved  to  the  Defendant  to  move  to  have  that  verdict  let  aiide 
and  a  verdict  entered  for  himielf,  if  the  Court  fhould  think  him 
entitled  thereto  in  point  of  law. 

Accordingly  a  rule  nif  for  that  purpofe  having  been  obtained 
in  the  courie  of  laft  term, 

Bayley  Serjt.  (hewed  caufe.  The  prefent  verdict  may  be  (im- 
ported upon  two  grounds,  ift,  That  the  goods  in  queftion  before 
they  came  to  the  poneffion  of  the  vendee  were  flopped  in  tranfit* 
by  the  vendor :  idly,  That  the  contract  having  been  refunded 
by  the  content  of  the  parties  before  the  goods  came  to  the 
wharf  of  the  Defendant,  the  property  in  them  reverted  in  die 
Plaintiff,  and  confequently  the  Defendant  has  no  lien  upon 
them  but  for  die  amount  of  the  freight  and  charges.  With 
refpect  to  the  ift  ground  it  is  to  beobferved,  that  till  the  arrival 
of  the  goods  at  the  Defendant's  wharf  they  were  moft  clearly 
in  tratyitu,  and  that  the  mere  landing  them  at  the  wharf  does 
not  pot  an  end  to  the  tranfitus,  unce  the  wharf  of  the  Defendant 
was  not  the  ultimate  place  of  their  deftination.     That  the 


in  the  F<flnY-«Ecopi>  YfiJJt  of  GEORGE  II L  in 

of  June,  when  the  goods  were  certainly  tit  tranfitu  that  the  con-        1 802. 
tra£t  (hould  be  refcinded,  and  the  Plaintiff  having  acceded  to  ■■  ■ 

that  propofal,  the  goods  nmft  be  confidered  as  having  revetted  K^"**080* 
in  the  Plaintiff  from  the  1  ft  of  June.  That  it  was  competent  Got* 
to  Wilfcn  to  refcind  the  contract  under  the  circumftances  in 
which  he  flood  appears  clearly  from  Atkin  v.  Barwck,  1  Sir.  1 65. 
the  deciflon  of  which  cafe  has  been  uniformly  approved,  though 
the  reafbns  on  which  the  judgment  proceeded  have  been  fome- 
times  impugned;  as  in  Harman  v.  Fi/ker9  Cawp.  125.  and 
Neate  v.  Ball,  lEafl,  124.  That  cafe  decides  that  although 
the  goods  reach  the  vendee,  yet  if  he  refufe  to  accept  them,  < 

inch  refiifal  will  have  the  effeil  of  refeinding  the  contrail  from 
the  time  of  the  refufal,  though  the  aflent  of  the  vendor  is  not 
given  till  afterwards.  In  the  cafe  of  Salte  v.  Field,  5  T.R.  211. 
where  the  contrail  was  refcirtded  by  a  countermand  of  a  prior 
order  of  the  goods  by  the  vendee,  the  Jus  tertii  had  as  in  this 
oafe  intervened,  for  the  goods  had  been  attached  in  the  hands 
of  the  vendee's  packer.  Immediately  on  the  receipt  of  Wilfori* 
letter  the  Plaintiff  came  up  to  town,  and  the  firft  thing  he  did 
was  to  demand  his  goods  from  the  Defendant;  if  there  was  jro 
pofitive  aflent  therefore  to  the  refeinding  of  the  contrail  by  the 
Plaintiff  ftill  his  conduil  evinced  that  aflent  moft  unequivo- 
cally. If  then  the  contrail  were  refcinded  from  the  ill  of  Jzotl, 
when  the  goods  arrived  at  the  Defendant's  wharf  they  were,  the 
property  of  the  Plaintiff  and  not  of  Wilflm>  confequently  the 
Defendant  could  have  no  lien  for  the  general  balance  due  from 
the  latter,  and  this,  defence  muft  be  confidered  as  an  attempt 
oh  his  part  to  difcharge  the  debts  of  Wilfbn  with  the  Plain- 
tiff *s  property. 

Shepherd  Serjt  in  lupport  of  the  rule.  The  Defendant 
having  a  Hen  for  his  general  balance  upon  all  goods  belong- 
ing to  WUfon  which  fhould  come  into  his  hands,  and  having 
received  the  goods  in  queftion  from  WUfon  under  an  oftter 
given  to  him  for  that  pnrpofe,  he  has  in  fail  received  them  in  ' 
the  nature  of  a  pledge.  Now  no  cafe  can  be.  ftated.  in  which 
the  vendee  of  goods  has  been  allowed  to  refcind  the  contrail 
ib  as  to  diveft  the  rights  of  a  third  perfon.  So  manyob* 
fervations  Jmve  been  made  upon  the  cafe  of  Atkin  v.  Bat-mick, 
that  it  cannot  be  confidered  of  any  very  great  authority :  and  in- 
deed that  cafe  goes  no  further  than  to  determine  that  .where  the 
vendee  offers  to  refcind  the  contrail  before  he  has  done  any  ail  to 
give  any  right  in  them  to  a  third  perfon,  and  that  offer  is  accepted 

by 
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by  the  vendor,  the  property  in  the  goods  is  revetted  in  the 
latter.  With  refpecito  Salle  v.  Field,  the  contract  as  between 
the  parties  was  determined  to  have  been  refunded  before  the 
goods  came  into  the  hands  of  the  packer:  but  in  that  cafe  the 
packer  claimed  no  lien;  confbquently  the  cafe  affords  no  ground 
for  deciding  again  ft  the  lien  of  the  Defendant.  In  die  lata 
cafe  of  Nec!e  v.  Ball,  the  Court  of  King's  Bench,  decided 
againft  the  attempt  of  the  vendee  to  refciiid  the  contract  after 
the  goods  had  once  been  received ;  for  though  it  was  before  the 
act,  of  bankruptcy,,  yet  being  in  contemplation  of  it,  the  attempt 
was  held  void.  In  tbis  cafe  the  Plaintiff  derives  his  right  to 
take  back  the  goods  under  the  letter  of  the  ill  of  June,  that  is 
under  an  act  of  Wilfon  before  the  delivery  of  the  goods,  but 
not  communicated  to  the  Defendant.  The  attempt  therefore 
tc  releind  the  contract  on  the  part  of  fViljim  was  a  lecret  aft 
in. fraud  of  the  Defendant,  who  received  (he  goods  upon  tha 
faith  of  the  lien  for  the  general  balance  of  accounts.  Had 
the  circumftancc  been  communicated  to  the  Defendant  before 
the  delivery  it  would  have  been  ollierwiie :  and  poffibly  the 
Defendant  was  induced  to  forbear  arrcftuig  WUfon  for  the  debts 
due  to  him  upon  the  expectation  of  difcharging  the  balance 
by  the  goods  directed  to  his  wharf.  The  whole  therefore  of 
the  Plaintiff's  claim  is  made  through  an  act  done  by  Wiljiyn  in 
fraud  of  the  Defendant.  It  may  be  obferved  moreover  that 
the  anfwer  of  the  Plaintiff  to  Wilfhn's  offer  to  refcind  the 
contract  is  not  a  direct,  aflent,  but  leaves  the  matter  open 
to  be  decided  upon  as  he  mould  hud  molt  advantageous  upon 
his"  arrival  in  Ijondon.     Nov*  in  Smith  v.  Field,  5  T.R.  402. 
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LorcTALVANLEY  Ch.  J.  Suppofe  a  wharfinger  to  have  a  1802. 
general  authority  to  receive  all  gdods  dire&ed  for  A.  B.,  and  ■ 
that  goods  come  to  his  wharf  by  miftake  dirc6ted  for  A.B.  It  1C*V.D 
is  quite  clear  that  the  real  owner  of  the  goods  could  not  take  Ooss. 
them  away  without  paying  the  charges  incident  to  thofe  par- 
ticular goods :  but  it  is  equally  clear  that  the  wharfinger  could 
not  fct  up  a  lien  on  fiich  goods  for  a  general  balance  of  accounts 
due  from  A.  B.  to  him.  The  queftion  therefore  is,  Whether 
the  contraA  between  the  Plaintiff  and  Wilfon  was  not  com- 
pletely put  an  end  to  before  the  goods  were  received  ?  And 
unlets  it  can  be  fliewn  that  the  goods  did  not  come  into  the 
hands  of  the  Defendant,  as  the  goods  of  the  Plaintiff*,  it  appears 
to  me  that  the  latter  will  be  entitled  to  reeover.  If  indeed  the 
Defendant  had  been  induced  to  advance  money  or  accept  bills 
upon  the  expe&ation  of  the  arrival  of  the  goods,  he  might  have 
acquired  a  lien  .upon  them  to  the  amount  of  the  credit  given 
upon  thofe  fpecific  goods,  the  party  to  whom  fuch  credit  was 
given  having  had  a  right  to  direft  the  goods  to  his  wharf  at  the 
time  when  it  wfts  given.  This  was  the  cafe  of  Hammonds  v.  Bar- 
clay {a\  But  it  would  be  going  too  far  to  fay  that  becauie 
.Wilfon  omitted  to  countermand  his  order  when  he  ceafed  to 
have  any  right  over  the  goods  the  Defendant  fe  entitled  to  a  lien 
u]x>n  thofe  goods  for  the  general  balance  due  from   Wilfon.  • 

Xotwithftanding  therefore  any  doubts  which  I  may  have  enter- 
tained upon  the  fubjefl  I  am  now  clearly  of  opinion  that  the  ' 
Plaintiff  is  entitled  to  recover.  >(o  queftion  arifes  in  this  cafe 
between  the  afiignees  of  Wilfon  and  the  Plaintiff  refpe6ting  the 
intervention  of  any  a6l  of  bankruptcy :  it  was  therefore  clearly 
competent  to  Wilfon  on  the  ift  of  June  to  revoke  the  order 
which  he  had  given  to  Richard/on,  and  to  renounce  his  right  to 
any  goods  on  their  paflage  provided  Richard fim  would  permit 
hiin  ib  to  do.  On  the  1  ft  of  June  then  Wilfon  writes  that  he  fliall 
not  apply  for  the  three  hogfheads?  by  the  Formofu ;  and  this  letter 
is  received  at  Nevocajik  on  the  3d  of  June.  It  has  been  contended* 
that  the  anfwer  to  this  letter  does  not  amount. to  an  acceptance 
on  the  part  of  the  Plaintiff  of  the  offer  made  by  Wilfon  to  deter- 
mine the  'contraA  ;  but  it  does  appear  to  me  that,  fhort  of  a 
}x>fitive  exprelfion  of  acceptance,  it  is  as  ftrong  an  acceptance  as 
could  be  fignified }  and  the  Plaintiff  muft  have  reafoned  unlike 
other  men  not  to  have  afiented  to  refcind  a  contra6l,  the  execution 

(a)  2  £.*/?,  127. 
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of  which  would  be  disadvantageous  to  himfelf.  Immediately 
after  aniwering  Wilfon'a  letter  of  the  i  ft  of  June,  the  Plaintiff 
let  out  for  London,  and  on  his  arrival  in  London  mewed  no 
hefitation  in  taking  to  the  goods,  but  on  the  contrary  claimed 
them  directly  from  the  Defendant.  It  is  true  that  the  Defen- 
dant having  received  the  goods  without  being  informed  of 
Wilfon'*  letter  hud  executed  the.authority  given  him  by  Wilfon 
before  the  Pliintiff's  arrival :  and  unquestionably  it  wa»  an  aft 
of  negleA  in  Wilfon  not  to  inform  the  Defendant  that  the  con- 
trail between  himfelf  and  the  Plaintiff  was  determined,  and 
that  the  Defendant  was  not  to  receive  the  goods  on  his  account; 
which  o  million  if  it  had  "been  wilful  would  have  amounted  to  a 
fraud  in  Wilfon.  But  this  circumftance  will  not  affeel  the  Plain- 
tiff's right  if  he  affented  to  Wilfon'a  offer :  and  I  do  not  feel  that 
we  malt  violate  any  principle  of  law  in  confidering  the  conduct 
of  the  Plaintiff  as  amounting  to  fiich  alien t.  The  Plaintiff 
tendered  to  the  Defendant  the  freight  and  charges  on  the  goods 
in  queftion,  which  the  latter  refilled,  contending  that  by  the 
cuftom  of  the  trade,  which  is  now  considered  as  having  become 
part  of  the  contrail  between  wharfingers  and  their  cuftomers,  he 
was  entitled  to  retain  them  for  his  general  balance  due  from  Wil- 
fon. It  is  true  that  as  between  the  Defendant  and  Wilfon,  if  the 
former  had  received  the  goods  on  Wilftm'a  account,  and  at 
belonging  to  him,  the  Defendant  would  have  had  a  right  &  to 
retain  them.  But  the  queftion  now  is,  Whether  he  can  retain 
againft  Bichardfon  for  a  balance  due  from  Wilfon,  he  the 
Defendant  having  got  the  goods  into  his  hands  without  having 
been-  informed  that  the  Plaintiff  and  Wil/bn   had  .previously 


Richardson 
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attachments  of  the  creditors.  Now  I  do  not  fee  any  real  dif-  1802. 
tinftion  between  the  two  cafes.  For  although  the  queftion 
upon  the  lien  of  the  packer  did  not  arife,  yet  I  do  not  fee  how 
the  Defendant  is  to  be  diftinguifhed  from  any  other  creditor  of  Go»s. 
Wilfon  not  claiming  under  a  fpecific  lien,  but  deriving  his  right 
to  affeft  the  goods  under  a  debt  due  from  Wilfon.  I  admit  that 
if  Wilfon  had  received  money  from  the  Defendant,  or  the  latter 
had  accepted  bills  upon  the  faith  of  theie  goods,  the  Defendant 
would  have  had  a  right  to  retain,  becaufe  the  Plaintiff  had  in- 
Yefted  Wilfon  with  a  power  to  make  them  liable  to  filch  a  claim. 
But  in  the  prefent  cafe  I  am  of  opinion  that  common  juflice 
requires  that  the  lien  of  the  Defendant  fliould  not  be  extended 
beyond  what  was  aftually  advanced  by  him  upon  thefe  parti- 
cular goods :  and  as  the  amount  of  all  the  charges  incident  to 
theie  goods  was  tendered  by  the  Plaintiff,  I  think  that  he  is  en- 
titled to  recover. 

Heath  J.     I  am  of  the  lame  opinion.     It  was  perfeftly  com- 
petent to  the  vendor  and  vendee  to  refcind  the  contract :  and  I 
think  that  the  contract  was  refcinded  by  relation  upon  the  ill 
cSJune.     This  cafe  differs  from  a  cafe  of  bankruptcy;  for  there 
if  any  aft  of  bankruptcy  intervene  between  the  offer  to  refcind 
mnd  the  aflfent,  the  aflent  comes  too  late  to  prevent  the  opera- 
tion of  the  aft  of  bankruptcy  (a).     Here  therefore  I  think  that 
the  relation  muft  take  place  agreeable  to  the  reafoning  made 
nfe  of  in  Atkin  v.  Barwick ;  which  though  it  has  been  thought 
by  Lord  Mansfield,  Lord  Kenyan,  and  other  Judges,  not  to  have 
been  applicable  to  that  cafe,  is  applicable  to  this.     Here  the 
wharfinger  had  no  right  to  retain  the  goods  againft  Richard/on, 
who  was  no  creditor,  in  relpeft  of  any  thing  but  what  had  been 
laid  out  upon  them :  though  if  Wilfon  had  demanded  the  goods 
the  wharfinger  would  have  had  a  right  founded  on  cuftom  to 
retain  for  his  general  balance.     In  this  cafe  no  fraud  appears, 
nor  any  (Uipicion  of  fraud,  but  a  mere  aft  of  negligence  on  the 
poitolWil/bn,  who  certainly  ought  to  have  given  notice  to  the  ' 
Defendant  of  his  having  put  an  end  to  the  contraft.     The  title 
of  Richardfon  was  the  preferable  title :  under  theie  circumftances 
therefore  die  wharfinger  has  no  right  to  fet  up  any  lien  againft 
him  for  the  general  balance  of  accounts  due  from  Wilfon* 

Rooks  J*     I  am  of  the  fame  opinio^     I  do  not  think  that 
tfcttt  isanyoccaiion  in  this  cafe  to  enter  into  the  queftion  reipeft- 

(«)  See  Smith  r.  Fukl,  $  T.  A  40*. 
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ing  the  ftoppage  in  tvanfitn.  The  only  (jueftion  is,  Whether 
the  contract  was  reminded  before  tin'  goods  got  into  the  poiTef- 
1  fion  of  the  Defendant  ifilfim  the  bankrupt  acted  with  great 
propriety  and  honefty  in  writing  to  the  Plaintiff  to  iay  that  he 
would  not  accept  the  goods:  and  according  to  the  cafe  of 
Atkin  v.  Bi/ncic/;,  which  decJiitm  hits  at  different  times  been 
confirmed,  he  had  a  right  lb  to  do.  Immediately  on  the  receipt 
of  Ji'/ljbn's  letter  the  Plain till'left  Ncurqfitt;  and  on  his  arrival 
in  London  confulered  the  contract,  a.s  reichuicd.  In  Nrafe  v. 
Sail,  Lord  Kem/on,  {peaking  of  the  cafe  of  Atkin  v.  Barwick, 
fays,  "  The  trader  finding  hiuncli'  in  a  failing  condition  very 
honeftly  did  not  accept  the  g;n>dsbut  relumed  tliem.  and  if  the 
goods  were  not  accepted  the  judgment  was  right."  So  in  this 
cafe  Wiljbii  refilled  to  receive  the  goods.  As  between  the  par- 
tics  to  the  contract  therefore  the  contract  was  refcinded.  Then 
wlio  objects  i*  It  is  a  periun  who  cl-iutis  under  Wilfon.  Bat  the 
Plaintiff's  title  to  the  goods  is  paramount  to  the  title  of  any 
perfon  who  claims  under  Wilfon.  The  doelrine  of  general  lieni 
is  referable  to  I  pocial  agreement,  as  was  obferved  in  Qppenheim. 
v.  Ruffell'{a)\  and  I  think  that  doctrine  is  not  to  be  favoured, 
becauib  all  pcrfons  who  claim  under  them  mult  have  been 
guilty  of  negleft  in  fuffering  goods,  upon  which  the  law  had 
given  them  a  ipecial  lien,  to  go  out  of  their  hands  without  endea- 
vouring to  indemnify  themfelves  by  fetting  up  a  claim  for  a  ge- 
neral lien.  I  mall  never  unlefs  bound  by  authority  anent  to  the 
doctrine  that  theib  general  liens  are  to  afrecf  the  rights  of  third 
peribns,  not  claiming  under  thole  from  whom  the  right  to  the 
lien  is  derived.     The  Defendant  claims  under  Wilfon,  and  had 
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tbe  debts  of  one  man  to  be  paid  by  the  effe6U  of  another.     Two        1 802. 
queftions  have  been  made.     Firft,  Whether  the  tranfitus  were 


at  an  end?  And  if  it  were- neceflary  to  decide  that,  I  lhould  RlCHA*DS0* 
ftrongly  incline  to  think  that  if  a  man  be  in  the  habit  of  ufing  Goss.  . 
the  warehoufe  of  a  wharfinger  as  his  own,  and  make  that  the 
repository  of  his  goods,  and  difpofe  of  them  there,  that  the 
journey  would  be  at  an  end  when  the  goods  arrived  at  fuch 
warehoufe.  The  fecond  queitiori,  Whether  the  contraft  were 
refcinded  ?  is  the  principal  qucftion  to  be  confidered.  It  may  " 
be  obferved  that  the  cafe  of  Alkin  v.  Banvick  1ms  flood  very 
near  a  century;  and  though  it  has  been  much  commented  upon,' 
yet  its  authority  in  the  main  has  been  preferved.  It  is  true 
that  there  are  fome  very  peculiar  circumftances  in  that  cafe. 
Seventeen  days  intervened  after  the  goods  had  been  font  out  of 
the  poffeflion  of  the  confignees  before  any  notice  was  given  to 
the  confignors  of  their  intention  not  to  accept  them ;  and  it. 
does  not  appear  that  the  perfbn  to  whom  they  were  fent  had 
any  connexion  with  the  confignors :  perhaps  therefore  if  a  oafe 
precifely  fimilar  to  Alkin  v.  Barwick  were  now  to  arife  it  would 
not  receive  the  fame  decifion. '  Since  the  time  when  that  decifion 
took  place  a  new  diftin6lion  has  arifen  refpe6iing  preference 
given  to  one  creditor  over  the  reft  in  contemplation  of  bank-* 
ruptcy :  and  perhaps  that  diftin6Uon  would  have  been  fufficient 
to  iet  afide  the  tranfa&ion  in  that  cafe.  But  the  obje&ions  do 
not  reft  here.  For  when  advice  was  given  to  the  confignor 
that  the  confignees  had  fent  away  the  goods  the  bankruptcy 
had  taken  place.  Under  thefe  circumftances  it  might  be  diffi- 
cult now  to  fupport  the  cafe  as  it  was  then  decided :  and  it  is 
remarkable  that  when  this  cafe  has  been  mentioned  upon  various 
occafions,  it  has  conftantly  been  found  fault  with,  and  yet  the 
Judges  have  never  particularly  ftated  the  parts  with  which  thty 
quarrelled,  but  have  always  confirmed  the  cafe  upon  the  whole, 
mndiiblden  the  decifion  to*  have  been  right.  One  main  point 
was  this,  that  the  Court  would  prefumc  an  affent  on  the  part. 
x>f  the  confignors:  and  in  that  cafe  it  was  neceffary  that  they* 
lhould  do  fo,  for  the  confignors  had  no  opportunity  of  expreffing 
their  afientilhtil  19  days  after  the  goods  were  fent  away,  and  two 
days  after  the  a&  of  bankruptcy  bad  taken  place.  In  the  prefent 
cafe  Wilfon  never  received  the  goods :  and  indeed  fome  day* 
before  they  came  to  the  hands  of  the  wharfinger  he  wrote  a 
letter  to  the  confignor  fignifying  his  intention  not  to  receive 
them,  which,  letter  was  received  by  the  confignor  the  day  before 

the 
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the  goods  arrived  at  the  wharf.  If  an  a&ual  afient  were  De- 
cenary, the  Plaintiff's  anfwer  to  that  letter  foams  to  me  to 
amount  to  an  aflbnt.  It  is  true  he  refcrved  to  himielf  a  power 
of  judging  of  the  conduct  of  Wilfon;  but  he  immediately  fet  out 
for  London  and  on  his  arrival  there  demanded  the  goods ;  and 
if  an  actual  aflent  could  not  be  prefiuned,  I  think  that  would 
be  evidence  that  an  affent  was  given.  Indeed  the  term*  of 
Wilfon'n  letter  were  fo  ftrong  that  it  was  hardly  necefiary  for 
the  Plaintiff  to  endeavour  to  ftop  the  goods;  for  Wilftm't  ex- 
preffion  is  that  be  fhall  not  apply  for  them.  I  will  not  go  over 
the  other  cafes.  It  has  been  contended  however  that  the  tranf- 
a£lion  is  a  fraud  on  the  wharfinger.  But  before  fraud  can  be 
committed  there  muft  be  ibme  right.  Now  the  wharfinger  had 
a  mere  naked  authority:  and  any  difboiitioo  made  by  the  per- 
fon  who  gave  fuch  an  authority  muft  put  an  end  to  it.  It  has 
been  argued  that  the  wharfinger  might  have  extended  his  credit 
to  Wilfon  upon  the  afTuranoe  of  the  arrival  of  the  good* :  but 
that  is  a  Speculation  which  the  law  does  not  allow ;  for  there 
can  be  no  lien  until  pofleffion.  On  the  arrival  of  the  goods  the 
wharfinger  ib  put  to  fome  trouble'  and  expence  for  which  he  has 
a  lien  upon  the  proprietor  of  the  goods :  but  the  hen  now 
claimed  is  an  extenfion  of  that  lien ;  and  if  he  had  had  former 
dealings  with  RUhardfon  he  might  have  let  up  a  general  hen 
againft  hint.  The  lien  whether  general  or  fpecial  muft  be  againft 
the  proprietor,  which  in  the  prefeni  cafe  was  the  Plaintiff. 
Per  Curiam,  Rule  discharged. 
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tile  regular  time  for  pleading  in  abatement  had  elapfed, .  ftating  1 802. 

that  the  matter  which  he  applied  for  leave  td  plead  would  afford  — — 

ground  for  a  writ  of  error,  and  confequendy  that  if  the  a&ion  Mac"a» 

were  fufered  to  proceed,  the  judgment  might  be  reverfed ;  but  Dov4la$ i. 
the  Cowl  refilled  a  rule  to  fliew  caufe,  and  the  judgment  was 
atterwaidareverfed  for  error.  .  3  Bof.  fy  Pull.  226. 
/     Bmflty  look  nothing  by  hit  motion. 


HOLFORD  V.  CoPELAND.  *  9 

rps£8pAsa  for  taking  the  Plaintiff's  goods.    Flea*  Not  guilty*  .  The  Mafters  ia 
A     The  canfewas  tried  before  Lord  Eldon  Ch.  J.  at  the  Weft-  <*™*n™ 

•J       not  rateable  at 

minjter  Sittings  after  Hilaiy  Term  1801,  when  the  jury  found  occupiers  of  tfceir 
a  fecial  verdi&  which  ftated  in  fubftaiice  as  follows.  ref^iv  VST 

In  purfuaftoe  of  the  32  Geo.  3.  c.  42,  and  before  the  making  ampun  £*iu- 
of  the  rate  hereinafter  mentioned,  a  fum  of  money  not  exceeding  ^  "^ chc 
300,000!  belonging  to  the  luitors  of  the  Court  of  Chancery  zx  ft*  3.22. 
was  inverted  in  Government  Securities  under  the  dire&ion  of  the 
faid  Court,  and  out  of  the  intereft  certain  funis  not  exceeding 
30,000/.  were  applied  in  purchafing  ground,  and  in  building 
;ind  completing .  the  offices  and  repofitories  hereinafter  men- 
tioned, and  in  paying  other  expenses  relating  to  the  execution 
of  the  a&*  A  proper  piece  of  ground  lying  in  Saint  Andrew 
Holborn  above  the  bars,  with  fuch  houfes  and  buildings  as  were, 
then  ftanding  thereon,  was  purchafed  out  of  the  faid  money, 
and  by  indentures  of  bargajn  Qfid  /S^e  jprpljled,  conveyed  to  our 
fbvereign  Lord  the  King,  his  heirs  and  fucceffors,  for  the  pur- 
poses fad  ijy  rpnrfuapce  of  the  fiud  a&  whereby  the  King  be» 
came  iofal  thepBof  in  .foe  in  rigjit  of  hifcv  crown  for  the  purpofes 
of  the  a&.t  >$&&  m\  of  the  fione.  money  proper  and  convenient 
offices  fiqp.  the  matters  in,  ordinary  ia  Qkancery  and  their  clerks, 
and  for  the  fe$*ataries  of  bankrupts  *nd  lunatics,  and  their 
clerkav  a^iafe-asd  jecure  repofitories  for. the  deeds,  books,  p»» 
pen,  and  qvtutyp  of  and  bdoogipg  to  the  fuitoraof  the  faid 
court,  delivered  or  to  be  delivered  to  the  faid  mafters,  juid  the 
records*  proceedings,  deeds,  books,  papers,  and  writings,  deli- 
vered or  tor  be  delivered  and  left  in  the  coftody  of  t^e  faid  fecre- 
tariea  of- bankrupts  and  lunatics  refpe&ively,  together  with  a 
public  office  for  the  fuitors  of  the  faid  court,  were  built  on  the 
fame  piece  of  ground,  and  made  fit  for  the  reception  of  the  faid 

vol.  in.  k  mafters 
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matters  and  Secretaries,  and  the  tnuifkction  of  their  refpe&ive 
bufinefs  therein,  and  for  that  purpofe  were  furnifhed  ont  of  the 
lame  money  with  direr*  defks,  writing  tables,  ftools,  chairs,  am) 
preiles,  fit  and  neceflkry  for  the  tranfa&ion  of  fucb  bnfinelB,  and 
for  the  caftody  and  preservation  of  the  did  records,  proceed-  . 
ings,  deeds,  books,  papers,  and  writings.  In  the  bafenaeat 
(lory  of  the  laid  buildings,  wider  tfee  public  office  and  door-way 
thereof  there  are  three  {mail  rooms,  which,  until  the  a  i  ft  of  De- 
cember 1 799  were  occupied  and  inhabited  by  a  man  (who  had  a 
wife  and  family  redding  alf'o  with  him),  employed  to  watch  and 
take  care  of  the  laid  building,  and  of  the  repofitories  of  the 
deeds,  papers,  and  writings  therein  belonging  to  the  public 
luitors  of  the  Court  of  Chancery,  and  paid  a  (alary  for  fuch 
care  and  trouble  by  the  faid  matters  in  ordinary,  bnt  from  the 
day  and  year  loft  aforesaid  the  bid  perfon  and  his  family  wholly 
ceafed  to  inhabit  the  laid  rooms,  and  the  (ante  have  been  ever 
fince  wholly  unoccupied.  The  laid  offices  and  repofitories  form 
altogether  bat  one  building  -under  one  roof,  and  with  one  public 
and  general  entrance  and  flair-cafe,  and  from  die  time  of  build- 
ing thereof  the  fame  have  been  ufed  for  the  purpofis  in  the  find 
aft  mentioned,  and  for  no  other  purpofes ;  and  the  faid  bnild- 
ing, and  sKo  the  ground  whereon  the  fame  was  creeled,  and  alfb 
the  defks,  writing-tables,  (tools,  chairs,  and  pieflos  (except  die 
wooden  chair  in  the  declaration  mentioned,  which  was  the  pro- 
perty of  the  Plaintiff),  are  verted  in  the  King  for  the  ufes  afore- 
faid,  and  the  King  is  the  owner  and  proprietor  thereof.  The 
front  of  the  faid  building,  abutting  on  the  ftreet  called  Souti- 
ampton-Buildings,  is  erected  upon  ground  whereon  two  met 
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that  the  Plaintiff  did  with  his  clerks  and  writers  attend -at  his 
iaid  office  during  the  ufual  office  hours,  for  the  purpofe  of  tranf- 
a&ing  the  public  bufinefs  of  his  faid  office  and  no  other,  and 
that  the  firitok  of  the  faid  Court  with  their  cpunfel  and  folicitors, 
had  always  during  thofe  hours  free  accefi  to  the  faid  office,  for 
the  pnrpoft  of  profecuting  and  defending  there  their  fuits  and 
caufss  pending  in  the  (aid  court  of  Chancery,  and  that  the  Plain- 
tiff and  the  other  matters  did  in  turn  attend  at  the  faid  public 
office  in  the  day-time  during  the  ufual  office  hours,  for  the  pur* 
pofe  of  tranfa&ing  there  the  public  bufinefs  of  the  faid  Court,  by 
adminiftering  oaths  and  taking  acknowledgments  of  deeds  re- 
lating to  caufes  pending  in  the  fame  Court,  according  to  the 
cowrie  and  pra&ice  of  the  fame  Court,  and  for  no  other  purpofe* 
and  that  on  the  expiration  of  fiich  office  hours  the  Plaintiff  and 
his  clerk  and  writers  left  the  faid  feparate  offices  and  public 
office,  and  locked  up  the  feme,  and  did  not  return  thither  until 
the  return  of  fuch  office  hours  as  afore&id,  and  the  Plaintiff  and 
his  clerk  and  writers  refpeftively  have  always  had  their  feveral 
dwdling-hoQ&s  or  places  where  they  and  their  families  have  re- 
fpe&iveiy  inhabited  apart  and  at  a  diftance  from  the  faid  build- 
ing, and  neither  the  Plaintiff  nor  his  clerk  or  writers,  nor  any 
perfbn  whatsoever,  at  the  time  erf*  making  die  faid  Tate,  or  from 
thence  until  or  at  the  time  when,  fyc.  flept  in  the  faid  offices  or 
buildings  or  in  any  manner  inhabited,  held,  occupied  and  enjoyed 
the  fame  or  any  part  thereof  except  in  the  execution  of  his  faid 
office,  and  according  to  the  di&e&hm  of  the  laid  a&,  and  no 
other  perfbn  had  occupied  any  part  of  the  iaid  building  except 
at  the  time  and  in  the  manner  herein  before  mentioned.  The 
Aid  building,  and  all  tbeieveral  offices  and  repofitories  therein 
hove  always  been  repaired  and  mfisred  againft  fire  by  order  of 
the  Court  of  Chancery*  c*t  of  the  money  in  die  iaid  aft  men- 
tioned, according  to  the  dkeAwm  of  the  laid  aj&  On  the  &• 
oond  TkurfiiMj^m  June  1 798,  and:  before  the  time  when,  4*»  the 
comnrietae  for  the  parifh  of  fife  AnArmo  Holborn  above  the  bai% 
and  the  pai^ih  of  (&*  George  the  Martyr,  duly  ohofen  accosting 
to  die  to  Geo.  3.  c  m.  made  a  rote  upon  aU  perfbn*  inhabiting 
folding,  ufing,  occupying,  poflfeffing,  or  enjoying  any  land, 
gratnd,  hoofe,  Aop,  pha*£  ^rarehqpfe,  coach«houfe,  liable,  cei* 
ior,TauR»l>ttUding)  tenement,  or  hereditament  whatsoever,  within 
St.  Amfam  Holbetn  above  the  bars  and  St.  George  the  Martyr, 
<0K0ep4  fimh  fignalea,  Areata,  lai^  and  places  as  had  been  paved 
w&m  «od  ky  *i*t»e-of-a  eoKain  option^  diy^tt  the  fame  aA 

k  a  jnentiDtx&b) 
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mentioned,)  for  the  neCeflnry  purpofes  of  that  act,  and  the  other 
acts  in  that  ad  mentioned,  the  laid  rate  not  being  for  new  paving, 
and  not  exceeding  one  (hilling  in  the  pound  in  the  fame  year, 
According  to  the  proportion  of  the  yearly  rent  or  value  directed 
by  the  faid  act ;  and  alio  another  rate  for  other  purpofes  of  the 
act  upon  alt  perfons  before  mentioned,  within  fuch  parts  of  the 
limits  aforefaid  as  upon  the  day  and  year  laft  aforefaid  were  paved 
by  virtue  of  certain  acts  made  in  the  2d,  3d,  4th,  5  th,  and  (ith  years 
of  the  king,  for  empowering  commiffioners  to  pave,  cleanie,  and 
light  the  fquares,  ftreets,  lanes,  and  other  places  within  the  city 
and  liberty  of  Weftminjlcr,  and  other  places  in  the  Cud  act  men- 
tioned, not  exceeding  fixpence  in  the  pound  in  the  fame  year, 
according  to  the  proportion  aforefaid  ;  and  in  and  by  the  £iid 
two  fcvcral  rates  did  rate  and  aflefs  die  Plaintiff  as  an  inhabitant 
and  occupier  of  one  Separate  fet  of  offices  in  the  iaid  building, 
and  for  and  in  refpect  thereof  in  the  fum  of  3/.  is.  6d.  for  the 
purpofes  laft  aforefaid.  Of  thefe  rates  and  anenments  due  notice 
was  given  to  the  Plaintiff,  and  the  fum  of  3/.  is.  6<L  legally  de- 
manded, payment  of  which  bcingrefufed,  the  Defendant  by  virtue 
ofawarrantoftwomagiflrates,diltrained  the  chair  mentioned  in  the 
declaration  then  found  and  being  in  the  feparate  and  diftin  Jl  let  of 
offices  occupied  by  the  Plaintiff  in  the  laid  building  as  aforefaid. 
Her/wood  Serjt.  for  the  Plaintiff.  One  fact  Hated  in  the  Jpe- 
cial  verdict  may  be  laid  out  of  the  confederation  of  the  Court, 
namely,  that  the  buildings  in  queftion  were  erected  upon  the 
fcite  of  two  houfes  formerly  rated.  For  it  has  been  clearly 
fettled  by  the  cafes  of  Rex  v.  St.  Luke's,  2  Burr,  1053.  Bex  v. 
St.  Bartholomew's,  4  Burr.  2435.  Bex  v.  Waldo,  Cold.  358.  and 
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For  if  thefe  be  public  buildings  the  Plaintiff  is  not  rateable,  it        1 802. 

having  been  provided  by  the  11  Geo.  3.  c.  22.  ^38.  that  all      : — > 

affeffments  in  refpeft  of  public  buildings  flmll  be  made  upon  the      HoLroRD 
proprietor,  not  on  the  inhabitant  or  occupier.    In  this  cafe' it     Cope  la  no. 
is  found  that  the  King  is  the  proprietor.     It  is  not  neceiTary  to 
argue  whether  the  King  be  rateable  or  not,  for  if  the  Plaintiff  * 

be  not  it  ip  fufficient  for  this  cafe.  But  independent  of  the  ge- 
neral rule  that  the  King  cannot  be  charged  unlefs  perfbnally 
named,  it  is  clear  from  the  claufe  of  diftrefe,,/^.  which  autho- 
rizes the  colle&ors  to  levy  on  the  goods  of  the  parties,  whether  * 
found  upon  the  premifes  or  elfewhere,  that  the  provifions  of  t|ie 
a&  could  not  have  been  intended  to  apply  to  the  King.  Nor 
is  there  any.hardfhip  in  this ;  for  byjl  1 7.  it  is  provided  that  the 
commiffioners  fliall  not  be  bound  to  pave  in  front  of  any  build- 
ing belonging  to  His  Majefty.  When  it  is  confidered  that 
thefe  buildings  have  been  ere&ed  out  of  a  public  fund,  and  ap- 
propriated folely.to  public  purpofes,  it  can  hardly  be  contended 
that  they  are  not  public  buildings.  Nor  will  it  make  any  dif- 
ference that  a  part  of  the  building  is  denominated  the  public 
office  and  ufed  for  the  general  bufinefs  of  all  the  fuitors,  whereas 
the  apartments  in  queftion  are  appropriated  to  the  ufe  of  the 
Plaintiff  only.  For  bufinefs  txanfa&ed  by  the  Plaintiff  in  thofe 
apartments  is  public  bufinefs  only  relating  to  the  fuitors  of  the 
court  If  indeed  he  had  ufed  them  for  his  private  convenience, 
and  had  derived  a  beneficial  occupation  from  them,  he  would 
have  been  liable.  This  diftin6lion  is  recognized  in  jnairy  cafes 
which  have  arifen  ijpon  the  poor  laws.  Rex  v.  Matthews,  CalcL  1 . 
Rpbfon  v.  Hyde,  Cald.  310.  Rex  v.  Eyles,  ConJFsBott,  169. 
Lord  Bute  v.  Grindall,  1  T. R.  338.  Rex  v.  Hurdis,  3  T.  JB.497., 
Rex  r.  fVoodxoard,  sT.R.'ig.  Rexv.Catt,  6T.R.$32.  And 
though  it  be  ftated  that  a  perfon  was  employed  to  watch  and 
take  care  of  the  building,  yet  that  will  not  alter  the  cafe  if  he 
were  only  employed  for  the  purpofe  of  carrying  the  object  of 
the  eftablifhment  into  effect.  This  appears  from  the  cafe  of 
Rex  v.  Field,  5  7*.  J?^;87,  where  it  was  held  that  a  woman  who 
occupied  apartments  in  the  buildings  of  the  Philanthropic 
Society,  for  the  purpofe  of  fuperintending  the  children,  was 
not  rateable  in  refpe&  of  thofe  buildings.  The  prefent  queftion 
is  decided  by  the  cafe  of  Ecker/all  v.  Briggs,  4  T.  R+  6.  which 
arofe  upon  another  paving  ac"l,  ioG^o.3.  £.23.  and  where  Lord 
Kenyan  fays,  "  The  queftion  then  is,  what'  is  meant  by  public 

k  3  buildings? 
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1 802.        buildings  ?  and  that  may  be  anfwcred  by  faying,  that  thofe  a« 

public  which  are  applied  to  public  *  purpofcs."     With  refpeflt 

Holfokd      to  a  c&^  wj,jcj,  raav  be  relied  upon,  where  the  prefent  Plaintiff 

Coi-ei.aiib.     was  aflefied  to  the  duties  on  inhabited  houfes,  for  chamber*, 

t  :34  ]    rented  by  him  in  Sj/mo/id's  Inn,  for  the  purpofes  of  carrying  on 

the  bufmefs  of  his  office,  and  that  rate  was  confirmed  by  the 

Judges,  it  may  be  obferved,  that  where  a  perfon  rents  chambers 

for  the  purpofe  of  doing  his  public  duty,'  indeed  of  doing  it 

at  bis  own  houie,  he  does  fo  for  his  own  convenience :  which 

.  diners  materially  from  tran&cling  bufmefs  in  a  place  appointed 

for  that  purpofe  by  the  public.     Another  cafe  will  probably  b* 

nrged  at  an  authority,  where  a  rate  upon  thefe  very  apartments, 

together  with  the  public  office,  was  confirmed  by  the  Judges.    As 

to  which  it  may  be  fitfficieut  to  lay,  that  decifiona  of  this  fort 

being  made  without  argument,  cannot  be  put  in  oppofition  to 

the  determinations  of  the  ordinary  Courts. 

Pratd  Serjt.  for  the  Defendant.  The  argument  on  the  other 
fide  tends  to  (hew  that  the  property  in  queftion  is  not  liable  to  be 
"rated  at  all.  But  it  appears  to  have  been  the  manifeft  intention  of 
the  aft,  that  all  property  would  be  rated  in  Ibme  hands  or  other. 
And  Mr.  J.  AJhhtrjt  in  Eckerfall  v.  Briggi,  fpeakifig  of  a  fimilar 
cafe,  fays,  "  It  clearly  was  the  intention  of  the  Legislature,  when 
this  aft  of  Parliament  was  framed,  that  no  real  property  within 
this  diftrict  mould  be  exempt  from  the  rates  iinpofed  by  it  The 
property  mnft  be  charged  to  fome  perfon  or  other."  In  the  difr 
cuffion  of 'this  cafe  the  authorities  upon  the  poor  laws  may  be- 
laid afide.  For  in  all  tBofe  cafes  the  queftions  turned  upon  the 
fnfficiencv  of  th'"  occupation  oF  the  party  rnt<>d.      But  here  ihe 
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preterit  Plaintiff,  in  the  year  1779,  having  been  affefled  to  the 
inhabited  houfe  tax  far  chambers  ranted  by  him  in  Symond's 
*Inn>  fpr  the  puipofe  of  tranfa&ing  the  bufinefs  of  his  office,  the 
afioflment  was  confirmed  by  the  Judges  (a).  Now  it  is  found  in 
the  prefent  cafe  that  the  Plaintiff  kept  the  key  of  the  apartments : 
he  might  have  ufed  them  as  he  thought  proper ;  ancf  even  if  they 
are  to  be  confidered  as  public  buildings  there  was  a  private  occu- 
pation. They  were  in  all  refpe£is  ufed  as  the  chambers  in  £^» 
monrfslnn;  and  if  thfe  former  were  rateable  as  an  inhabited  houfe, 
thefe  apartments  muft  alfo  be  confidered  as  having  been  inhabited 
by  the  Plaintiff.  The  other  cafe  (6)  arofe  upon  this  very  a&  of 
Parliament,  refpefting  thefe  very  apartments,  together  with  the 
others  in  the  fame  buildings,  and  is  therefore  to  be  confidered  as 
an  exprefs  authority  upon  the  point.  The  refult  of  the  inquiries 
which  the  Court  defired  to  be  inade  is,  that  the  Six  Clerks',  Regis- 
ter's, 


^ 


1802. 


HoL*Oft» 
CO  PK  LAND. 


{*)  At'a  Meeting  of  the  Cornmiflioners 
of  the  Land  tn,  ading  for  the  liberty  of 
the  Rons,  in  the  county  of  MMm*efent  at 
the  Six  Clerks  Hall  in  Cbaneerj4ane%  on 
5th  df  February  1779. 

Peler  HUM  Efij.  one  of  the  Matters 
ha  the  High  Court  of  Chancery,  rent! 
chambers  In  a  place  called  Symtmfe  Inn 
in  'ChanceryU**,  merely  for  the  purpofe 
of  carrying  00  the  buGneft  of  his  office,  for 
depofiong  the  deeds  and  writings  left  with 
him ;  and  no  perfeo  lodge*  or  victuals  in 
foch  chambers,  nor  are  the  fame  ufed  for 
any  other  purpofe  than  as  afbrefind;  and 
therefore  the  (aid  Mr.  Holfird  does  not  ap- 
prehend the  lame  to  come  within  the  mean- 
ing of  the  ad  of  parliament  for  granting  to 
•  His  Majefty  certain  duties  upon  aU  inna* 
M  Kited  houies  within  the  kingdom  of  Or  tat 
«  Britain?  We'  are  of  opinion  the  faid 
chambers  ought  not  to  be  affefled  to  the 
houfe  tas,  and  have  allowed  the  appeal. 

Mr.  JL  Ga&nt,  the  Surveyor  for  the 
Crown,  being  prefent  and  diflatisfied  with 
our  determination,  requested  the  cafe  to  be 
ftatedt^eciifly,  which  we  have  hereby  done, 
and  humbly  fubmit  the  fame  for  Your  Lord- 
/hip*'  opinion  thereon.  Given  under  our 
hands  the  day  and  year  above  written. 

N.  MHfiri. 

Cbriftian  Zincke. 

y*hn  D'tck'mt. 

Benjamin  Green, 

S.M.Lcaie. 


x8th  iVov.  1779.    We  are  of  opinion, 
that  the  determination  of  the  CommiUtoners 
is  wrong. 

J.  Sktnnir. 

H.  Gould. 

E.  Willis. 

W.  Blacks  tone. 

W.H.AsmruMT. 

a  Names. 

Ja.Etke. 

B.  HoTVAM  . 
R.PCRETN. 

(*)  At  a  meeting  of  the  commHBoners 
for  hearing  and  determining  appeals  agaraft 
the  duties  on  windows  ana  inhabited 
houfes,  held  at  the  White  Hart  Tavern  in 
Holhrn,  on  the  ft&th  day  of  Marsh  X797, 
Mr.  frrr  on  behalf  of  the  Matters  m  Cban- 
#ery  appealed  againft  the  afTeffments  made 
on  the  window  and  houfe  duty  for  certain 
offices  in  a  building  lately  erected  in  Semtb- 
mmptvn  BniUlngt^  Cbanctry-lanet  in  reibe£ 
of  which  duties  the  office,  made  ufe  of  by 
each  of  fat  Mailers  had  been  made  the  fub-' 
jeer  of  feparate  and  diftintt  afleflments,  and 
they  had  accordingly  been  called  on  fcr 
payment  of  the  duties  afleffed  on  their  diA 
ferenc  offices,  befides  which  the  Matters  bad 
been  called  on  jointly  for  payment  of  fhe 
duties  afleffed  on  other  parts  of  the  build, 
ings,  confuting  of  the  Public  Office,  the 
Public  Sale  Room,  the  Porter's  Apartment, 
ami  the  |enecai  Stair-cafe.  The  faid  Mr. 
k  4  Cart 
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i  Boa-  tor's,  and  Accountant  General's  offices  are  rated  by  the  pound 

rate  upon  the  occupiers ;  though  by  agreement  the  Benchers  of 

HoLtoto  Luicbbfflnn  pay  the  amount    The  Ordnance  office,  two  Secre- 

CbrxtAVD.  tones  of  State's  offices  and  the  Tranfport  office,  are  rated  in  the 
•  fame 


fiarr  alleged  that  tlio  buildlntt  in  queftlon 
ware  erected  in.purluance  of  in  aft  of  par- 
liament pjfied  in  the  jid  year  of  Hii  pre- 
fect Mijeftj'i  reign,  infilled  "  An  aft 
«  (o  improve  the  High  Court  of  Chin- 
"  eery,  to  lay  out  a  funher  fum  of  the 

tfiiitnn'  money  upon  proper  fecuriiiea, 
and  for  applying  the  intereft  lunrii 
11  diieharging  the  eapeneej  of  the  office 
"  of  the  Accountant-Genera  I  and  foe 
t  building  office!  fat  the  Maften  in  or- 

*  diniry  in  Chancer)',  and  ■  public  office 

*  for  (be  Anion  of  the  (aid  Court,  and 
.    «  officet  for  the  fecielarica  of  bmkrupta 

"  and  lunitki,  and  building  repofitorirt 
"  foe  fetoring  the  title  dcede  of  the 
'■  fuiiore  of  the  bid  Court,  the  recorda 
"  and  proceediigi  of  the  CommHlioneri 
"  of  Rrakrupia  and  Luna t its ;"  and1 
that  fuch  bui]kiop  were  nude  ufe  of  by 
the  Malteri  for  the  purpofe  of  troifaftlng 
the  bufineCi  peculiar  to  their  offices,  but 
■hat  the  (ana  were  not  inhabited  or  ufed 
except  it  office  hmuj,  except  by  a  porter 
who  hid  a  fenaratr  apartment  in  (lie  fame 
building  to  take  care  of  the  Time,  where 
it  was  admitted  that  the  porter  wiih  Ma 
wife  and  family  ate,  drank,  and  Sept,  and 
confequently  refided  and  waa  paid  By 
the  raid  Maften  proponionaUy.  The 
laid  Mr.  C""  funher  alleged  that  by 
the  4th  fcclion  of  the  laid  aft  the  bid 
building] 


the  bulUiagi  in  Hit  MiJiJf,  the  Surveyor 


exempt  the  Maften  from  tintion,  he- 
caufe  the  eiemptloni  undct  the  fcircral 
acta  of  parliament  in  favour  of  the 
King  and  Royal  Family  are  confined, 
to  palacea  and  houiei  in  which  Hie  Ma- 
jelly    and     the    Royal     Family    aftuaUjr 

nut. 

We  the  Commiaioner*,wr«fe  name*  era 
hereunto  fubferibed,  being  prefeat,  and 
hiving  heard  and  cunGdered  what  wai  al- 
leged on  the  part  of  the  Crown,  at  well  at 
on  the  pan  of  the  Maflart  in  Chancery, 
have  thought  fit  to  allow  theafleffmentand 
dilallow  the  appeal.  With  which  deter- 
mination Mr.  Carr,  on  the  pert  of  the 
MaA  era,  being  diOauafied,  hath  required  a 
cai'e  to  bo  Rated  by  ua  for  the  onimon  of 
one  or  mora  of  the  Judgea  of  the  Court 
of  King'a  Bench  or  Common  Ileaa,  or  that 
Barns*  of  the  Court  of  Etchequer ;  which 
we  have  hereby  done  accordingly.  Witnefi 
out  handt  thta  day, 

TUi.CM*,. 

Hr.JHamlrc. 

W.BUfm. 
Btitern  Dittuon,  Eth  Jjau  1 798. 

That  cab  bavins  been    referred  bark 

to  the  Comrmffinuers  (by  order  of  the 
Judgci)  for  ihern  10  Hate  whether  the 
porfon  who   kn   the    care  of  the  build- 
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fame  manner,  having  been  paved  under  the  11  Geo.  3.  c.  22.        1802. 
The  Treafury,  Horfe-Guards,  Admiralty,  White-Hall,  and  SSg-      — 
net,  being  fituated  in  Broadway,  which  was  paved  at  the  ex-      Hox-»°*» 
pence  of  Government,  are  not  rated.    Buckingkam-Hou/e,  which     Copelano. 
is  fettled  on  the  queen,  is  rated.     The  offices  in  Somerfet-Houfc 
(the  fcite  of  an  old  palace)  pay  to  the  inhabited  houfe  tax,  but 
the  area  having  been  paved  by  Government,  they  are  not  rated 
to  the  paving  rate. ,  i  Cur.  adv.  vuit. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanley  Ch.  J.  The  (ingle  queftion  in  this  cafe  is, 
Whether  this  rate  has  been  duly  impofed  according  to  the  provi- 
fions  of  1 1  Geo.  3.  c.  22.  ?  The  material  words  on  which  this 
queftion  arifes  are  thefe,  that  the  Commiffioners  "  fhall  make 
one  or  more  rate  or  rates,  afleffment  or  afTeffinents  upon  all  and 
every  perfon  and  perfons  who  do  or  fliall  inhabit,  hold,  ufe,  oc-  * 
cupy,  poflefs  or  enjoy  any  land,  ground,  houfe,  fhop,  wharf, 
warehoufe,  coach-houfe,  ftable,  cellar,  vault,  building,  tenement, 
cr  hereditament  whatfbever,  which  afleflment  is  to  be  made  by  * 
a  pound  rate/*  This  therefore  is  a  general  afleflment  upon  all 
perfons  who  fhall  inhabit,  hold,  ufe,  occupy,  poflefs  or  enjoy 
any  land  or  ground  of  any  defcription  whatfbever,  and  if  this 
claufe  had  flood  alone  the  cafe  would  clearly  have  depended 
upon  the  fame  fort  of  queftion  which  has  often  ariferi  on  the 
poor  rates,  Whether  the  Matters  in  Chancery  were  to  be  con- 
fidcred  as  inhabitants  or  occupiers  ?  But  as  it  was  intended  that 
all  property  however  occupied  fhould  be  rated  for  the  paving, 
the  Legiflature  has  provided  in  what  manner  certain  buildings 
fhould  be  rated,  reciting  that  "  forafmuch  as  it  is  reafonable  that 
all  public  buildings,  dead  walls,  and  void  fpaces  of  ground,  fhould 
be  rated  and  aflefled  for  the  purpofes  of  the  act,"  it  ena&s  that 
the  Con^niffioners  may  "  rate  and  affefs  all  parifh  churches,  < 
church  yards,  chapels,  meeting  houfes,  fohools,  inns  of  court 
and  chancery,  halls,  focieties,  markets,  warehoufes,  wharfs,  void 
ipaces  of  ground,  and  all  other  fpaces  of  ground  whatfbever, 

fattened  and  that  every  thing  is  fafe,  he  19th  June  1798.    We  are  of  opinion 

goes  to  bed.    For  thefe  fenricea  he  is  paid  that  the  determination  of  the'Commiffion- 

forty  guineas  a-year  out  of  the  general  fund  ers  is,  right, 

belonging  t»  the  Milters.  Jas.  Eyre. 

JV.Blamsr*.  A*.  Macdonald. 

7.  WiK.  B.  Hotham. 

W.  Hm-wkefivrtb.  A.  Thompson. 

R.GtUtn.  G.  Rooke. 

at 
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1 802.        at  a  rate  not  exceeding  6d.  in  any  one  year  tor  every  fquarc  yard 
'  of  pavement:"  which  rate  is  directed  to  be  paid  in  refpeclof 

-  "°*D  churches  and  chapels  and  church  yards,  by  the  church  or  cha- 
Csbelan*.  pel  wardens;  and  upon  the  other  property,  by  the  owners  and 
proprietors  thereof.  The  firft  of  thefe  claufes  therefore  charges 
the  occupiers  of  the  lands  therein  mentioned  at  a  pound  rate, 
and  the  fecond  charges  the  proprietors  of  public  buildings  by 
the  fquare  yard  of  paving.  The  only  difference  between  this 
and  the  Mary  le  Bone  aft,  which  patted  in  the  year  preceding, 
and  on  which  the  cafe  nf  Ecker/alt  v.  Briggs  arofc,  is,  that  in 
that  act  where  the  yearly  income  of  public  buildings  could  be 
ascertained  they  were  to  be  rated  by  a  pound  rate  ;  whereas  in 
this  cafe,  all  public  buildings  are  to  be  ofTeued  by  the  Iquare 
yard  of  pavement.  With  reipeci  however  to  the  diflin&ion  be- 
tween public  and  private  buildings,  there  con  be  but  one  cod- 
ftru&ion  of  both  ac~U ;  and  Lord  Kenyan  in  the  cafe  of  Ecktrfidl 
v.  Briggs  thought  die  line  of  diftinc~Uon  very  plain,  viz.  that 
where  a  building  is  applied  to  public  purposes,  it  is  a  public 
building.  The  queftion  therefore  will  be,  Whether  according 
to  the  true  conftru£Uon  of  the  ac\  thefe  apartments  for  which 
the  Maftershave  been  rated  are  to  be  deemed  public  buildings? 
Thefe  apartments  are  fituated  in  a  building  which  was  ere&ed 
by  virtue  of  an  a&  of  parliament  paffed  in  the  thirty-fecond  year 
of  the  King;  which  directed  that  a  fufh  of  money  belonging  to 
the  fuitors  of  the  Court  of  Chancery  mould  be  laid  out  in  Go- 
vernment iecurities,  and  the  intercft  ef  the  money  applied  under 
the  order  of  the  Lord  Chancellor  towards  building  and  com- 
pleting proper  and  convenient  offices  for  the  Mailers  in  Chan- 
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nefs  therein,  and  that  th^y  hare  hitherto  been  ufed  for  the  pur-       i8oa« 
poles  of  the  a&,  and  for  no  other  purpofes  whatever.     It  is  in- 
deed ftated  th&t  up  to  a  certain  period  a  perfbn,  employed  to 
watch  &fid  take  care  of  the  building  and  papers,  and  who  waa     Cwklana, 
pud  by  the  Matters,  lodged  in  three  finall  rooms  in  the  bafe- 
ment  frofy.     It  was  certainly  very  proper  that  fnch  a  perfbn 
ihotdd  be  fo  employed,  and  I  cannot  think  that  this  circnmftance 
can  make  any  difference  in  the  cafe :  and  I  hope  that  the  Mat- 
ters'in  Chancery  will  not  be  afraid  to  take  him  back  again, 
though  poffibly  it  may  be  fafer  that  he  (hould  not  bring  his  wife 
and  family  with  him.     If  then  thefe  apartments  are  to  be  consi- 
dered as  public  buildings  the  rate  has  been  improperly  made, 
fince  it  has  been  made  by  a  pound  rate  on  the  occupiers ;  where- 
as it  fhould  hare  been  made,  if  at  all,  on  the  owner  and  by  the  , 
fqnare  yard.    In  the  prefent  cafe  however  the  owner  is  the  King* 
and  if  it  were  neceflary  to  fhew  that  the  King  is  not  rateable  in  a 
cafe  whet e  he  is  not  expreftly  named,  I  might  refer  to  a  claufe  in 
the  paving  a  &  (a)  which  exempts  buildings  belonging  to  His  Ma- 
jefty  from  the  jurifdi&ion  of  the  Commiifioners.    But  it  has  been 
argoed  that  although  this  may  have  been  ere&ed  as  a  public 
building,  and  vetted  in  the  King,  yet  that  there  are  many  cafes 
in  which  property  belonging  to  the  King  when  Occupied  by  a. 
fubjeH  has  been  held  rateable:  and  I  readily  admit  that  if  it 
coold  hfeve  been  fhewn  that  thefe  apartments  had  been  pervert* 
ed  to  any  private  ufe,  or  that  any  beneficial  occupation  or  enjoy- 
ment had  been  derived  from  them,  they  would  have  fallen  within 
thecaffe*  which  have  been  decided  upon  the  poor  rates  in  this  re- 
fpeft,  and  would  have  been  rateable.     My  Brother  Praed  felt 
how  much  the  decifions  upon  the  poor  rates  preffed  upon  him; 
and  therefore  endeavoured  to  lay  them  altogether  out  of  the  cafe: 
but  they  appear  to  me  to  bear  ftrongly  upon  the  fubjelt.    The 
WOTck  df  the  itatute  of  Elizabeth  are  "  inhabitant  and  occupier/* 
The  eaft*  therefore  upon  the  poor  rates  are  authorities  to  ihew 
that  perfijhs  who  are  only  employed  in  the  bufinefs  of  their  pub* 
He  flatten*,  are  not  within  the  meaning  of  the  Legiflature  «  in- 
taMlatato  and  occupiers."    In  the  cafe  of  The  King  v.  St.LukSs, 
a  BUhr*  lb$3*  it  was  urged  in  argument  that  the  ground  upon 
whk*  the  hofpital  was  built  had  been  formerly  covered  with 
which  had  been  very  productive  to  die  poor  rate* 

(•)  if  Gn.  3.  €.%%./.  17. 

and 
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and  that  it  was  unjnft  that  the  hofpital,  which  was  built  upon  the 
fame  ground,  fhould  be  exempted :  but  Lord  Mansfield  aniwer- 
ed  that  the  rateability  of  property  muft  depend  upon  the  tde  to 
Oshlahs.  which  the  owner  thinks  proper  to  apply  it,  and  that  as  no  occu- 
pier of  the  bnilding  within  the  meaning  of  the  a&  was  to  be 
found,  the  bnilding  could  not  be  rated.  The  feme  role  pre- 
vailed in  The  King  v.  St.  Bartholomew's,  and  The  King  v. 
Waldo, ■  for  the  occupiers  made  no  profit  of  the  buildings ;  and 
yet  in  the  latter  cafe,  there  was  a  woman  refident  in  the  home 
who  made  it  as  much  her  private  habitation  as  the  porter  in  the 
prefent  cafe;  except  indeed  that  flic  had  no  family.  So  in  The 
King  v.  Woodward,  the  truftecs  of  ameeting-houlewhomadeno 
profit  of  it  were  holden  not  to  he  rateable;  though  in  Robfon  v. 
Hyde,  the  owner  of  a  chapel  who  made  a  profitof  the  pews  was 
holden  rateable.  Upon  the  lame  principle  in  The  King  v.  Hur- 
dis,  a  mailer  gunner  who  occupied  a  battery  houfe  at  Seajbrd 
belonging  to  the  Crown  was  held  rateable,  becaufe  he  occupied 
it  as  his  domeftic  houfe  for  his  own  convenience :  and  the  fame 
rule  was  applied  to  the  cafes  of  the'  Duke  of  Portland  (a),  and 
of  Lord  Bute  {!>);  the  former  having  been  the  grantee  of  the  fcite 
of  a  royal  palace,  and  the  latter  ranger  of  a  royal  park.  In  Lord 
Amherjl  v.  Lord  Somen,  where  (tables  were  occupied  by  a  regi- 
ment of  which  Lord  An&erfl  was  colonel,  he  was  holden  not  to 
be  rateable :  but  it  was  ftated  in  the  cafe  that  his  own  horfes  did 
not  ftand  there;  in  order  to  thew  that  he  had  no  beneficial  occupa- 
tion. In  The  King  v.  Sufannah  Field,  the  Court  laid  that  the  wo- 
man who  lived  in  the  buildings  belonging  to  the  Philanthropic 
Society  for  the  purpofeoffuperintending the  children,  was  not  rate- 
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paving  a&,  and  to  which  I  cannot  find  an  anfwer.    This  is  the       1802. 
cafe  d£  Eckerfall  v.  Briggs,  in  which  it  was  contended  that  Lord 
Lothian  was  rateable  as  the  occupier  of  certain  ftables  rented 
by  him  as  Colonel  for  the  ufe  of  a  troop  of  horfe:  but  the  Court    Coiclamv. 
was  of  opinion  that  as  he  occupied  them  for  public  purposes,  the 
rate  ought  not  to  be  made  upon  him  but  upon  the  owner;  the 
aft  having  made  the  owner  of  public  buildings  rateable  in  the 
fame  manner  as  the  prefent,  with  this  immaterial  difference  only 
that  according  to  that  a&  if  the  rent  could  be  afoertained  the 
rate  was  to  be  impofed  upon  the  owner  by  a  pound  rate,  whereas 
according  to  the  prefent  the  owner  is  in  all  cafes  to  be  affeffed 
by  the  fquare  yard  of  paving.     Lord  Keiiyon  in  that  cafe  fays, 
"  The  queftion  is  what  is  meant  by  public  buildings?  And  that 
"  may  be  anfwered  by  faying,  that  thofe  are  public  which  are 
"  applied  to  public  purpofes."    On  thefe  authorities  die  Court 
has  been  of  opinion  tnat  fuch  an  occupation  as  is  ftated  in  this 
fpecial  verdi&  is  an  occupation  for  public  purpofes,  and  that  the 
apartments  in  queftion  are  to  be  confidered  as  public  buildings 
within  the  meaning  of  the  a6l.     It  is  faid  however  that  unlefs 
the  Mailers  be  rated,  there  will  be  no  one  upon  whom  the  rate 
can  be  made,  the  King  being  the  owner :  but  that  circumftance 
cannot  vary  the  queftion  refpe£Ung  the  occupation  of  the  Mailers: 
and  the  opinion  of  Lord  Mansfield  in  The  King  v.  St.  Luke's 
Hofpital,  fhews  that  if  no  perfpn  can  be  found  to  anfwer  the  de- 
fcription  in  the  ftatute,  no  rate  cai\  be  made.   In  addition  to  this 
objection  great  reliance  has  been  placed  on  a  determination  of  the 
Judges  upon  an  appeal  by  the  Matters  agaihft  an  afleffment  under 
another  a£t  of  Parliament.    But  although  this  determination  be 
certainly  entitled  to  great  attention,  yet  cafes  of  this  defcription 
never  can  be  confidered  of  equal  weight  and  authority  with  the 
decifions  which  are  made  by  the  Judges  when  fitting  in  their  or- 
dinary tribunals ;  where  arguments  on  both  fides  are  fully  heard, 
and  frotn  which  decifions  appeal  may  be  made  to  the  fuperior 
courts.     From  the  great  number  of  cafes  upon  taxes  which  are 
brought  before  the  Judges,  .their  determinations  are  neceflarily 
made  in  a  greater  hofte,  and  with  fomething  lefs  folemn  attention 
than  the  cafes  which  arife  in  their  own  courts.  We  cannot  there- 
fore  think  this  determination  entitled  to  fufficient  weight  to  oppofe 
the  authority  of  the  decifions  of  the  Court  of  King's  Bench  upon 
poor  rates*  and  the  conftru&ion  which  has  been  put  upon  a 
former  paving  ad  by  this  Court  in  the  cafe  of  EckerfaU  v.  Briggs. 

It 
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It  will  not  be  necefiary  to  comment  particularly  upon  the  caft 
itklf,  especially  as  it  arofe  upon  a  different  act  of  parliament  from 
that  now  under  conuderation,  though  ibine  obforvations  might  be 
fuggelled  to  take  away  fomething  from  the  weight  of  that  deter-  * 
minarion.  It  appean  that  the  Mailers  were  aliened  individually 
for  their  refpeclivc  apartments,  and  collectively  for  the  public 
office  On  the  appeal,  the  Judges  feera  at  firft  to  have  entertained 
fume  doubts ;  and  to  have  thought  that  the  cafe  in  a  great  m*a- 
fiire  turned  upon  the  character  and  fituation  of  the  man  who 
lived  in  the  building,  and  defired  further  information  upon  this 
subject.  Upon  the  cafe  being  reflated  it  appeared,  that  the  bufi- 
nefa  of  this  man  was  to  take  care  of  the  building,  and  fweep  it, 
for  which  he  was  paid  a  nuary  out  of  the"  general  fund  of  the 
Mofters ;  that  his  family  relided  with  him  in  die  bafement  ftory, 
and  that  the  Mofters  had  laundrenes  to  take  care  of  their  re* 
ipective  apartments.  I  can  hardly  think  that  thefe  circtimftaace* 
could  make  any  very  material  difference  in  the  case:  -and  it  is 
difficult  to  conceive  how  the  reiidencc  of  a  porter  who  had  the. 
care  of  the  whole  building  could  make  each  Mafter  rateable  for 
his  own  apartment.  The  public  have  erected  a  building  in  which 
the  Matters  are  ordered  to  tranlacl  their  bufineft :  they  have  no 
optiofc).  Can  this  fubject  them  to  be  taxed  for  fuch  a  building, 
as  if  if*  were  occupied  by  them  for  private  purpofes,  and  accord* 
ing  to  the  value  of  a  building  fo  occupied?  It  is  fiud  that  the 
Mailers  arc  at  liberty  to  occupy  their  relpcclive  apartments  in 
any  m  miner  which  ma^fuit  their  own  convenience.  But  the  Lord 
Chancellor  has  never  given  them  authority  fo  to  do;  nor  do  I 
think  that  he  would  permit  it  to  be  done:  and  it  is  fuffident  in 
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Clerks'  Office  and  the  Regifter  Office  are  rated  by  the  pound 
rate,  and  that  the  Society  of  Lincoln?*  Inn  have  thought  fit  to  pay 
that  rate.  If  that  be  fo,  the  Society  have  certainly  paid  that  rate 
in  their  own  wrong :  for  if  they  were  rateable  they  muft  have 
been  rateable  as  owners,  in  which  cafe  they  would  not  be  liable 
to  be  affefled  by  the  pound  rate,  but  by  the  {quart;  yard.  With 
itJpeft  to  the  public  offices,  fome  pay,  feme  do  not :  where  the 
owner  lets  them  to  be  ufed  as  public  offices  he  is  rated  to  the 
paving  tax.  Thus  if  a  houfe  be  hired  for  transacting  the  bufinefi 
of  the  Secretary  of  State,  though  the  houfe  be  not  rateable  as  a 
private  houfe,  the  owner  remains  liable.  The  only  queftion  in 
the  prefent  cafe  being,  whether  the  apartments  in  queftion  are 
to  be  confidered  as  public  buildings  within  the  meaning  of  the 
uSij  we  are  of  opinion  that  as  they  have  only  been  ufed  for 
public  bufinefs,  they  are  to  be  fo  confidered,  and  that  therefore 
judgment  ought  to  be  given  for  the-  Plaintiff 

Per  Curiam,  Judgment  for  the  Plaintiff. 


*4* 
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Holfosd  ' 

C*f*LAM9* 


Bucher  and  Another  v.  Jarratt. 

^pROVER  for  "  a  certificate  in  writing  of  the  regiftry  of  a  certain 
A   Hup  or  vefiel  called  the  Salem,  which  laid  fhip  or  veflel  had 
been  regifterod  by  the  Plaintiffs,  according  to  the  ftatute  in  that 
cafe  made  and  provided." 

At  the  trial  before  Lord  Alwnley  Ch.  J»  at  the  Guildhall 
Sittings  after  laft  Hilary  Term,  it  appeared  that  the  Defendant 
having  been  employed  as  broker  in  the  fale  of  the  fhip&Znwby 
the  Plaintiff*  had  got  the  certificate  of  regiftry  in  queftion  into 
his  hands,  and  refufed  to  deliver  it  at  their  deiire  to  the  perfbn 
who  had  purchafedof  them,  fo  as  to  enable  .him  to  obtain  a  freih 
certificate  of  regiftry.  To  prove  that  fuch  a  certificate  had  been 
granted,  an  officer  of  the  cuftoms  was  called,  who  produced  the 
original  regiftry  from  which  the  certificate  was  copied.  This 
evidence  was  obje&ed  to  on  the  part  of  the  Defendant,  becaufe 
no  notice  had  been  given  to  the  Defendant  to  produce  the  cer- 
tificate of  regiftry  itfel£  without  which  it  was  infifted  that  the 
Plaintiffs  could  not  refort  to  any  feoondary  evidence  of  the  in- 
ftrument  which  they  fought  to  recover.  Lord  Alvanley  admiftud 
the  evidence,  and  a  verdi&  was  found  for  the  Plaintiffs. 

A  rule 


JWirylld. 

14  £0/1,273. 
In  trovtr  for  the 
certificate  of  a 
(hip's  regiftry, 
the  certificate 
may  be  proved 
by  the  produc- 
tion of  the  rt- 
giftry  from  which 
it  was  copied; 
though  oc  *<xice 
has  been  given 
to  produce  the 
certificate  il~" 
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'  A  rule  mjt  ?or  a  new  trial  was  obtained  on  a  former  day,  on  the 
ground  of  the  evidence  having  been  improperly  admitted,  and  ths 
cafe  of  Cowan  v.  Abrahamti  i  Efp.  N.  P.  Caf.  50.  was  then  cited, 
where  Lord  Kenyan  in  an  action  of  trover  for  a  bill  of  exchange, 
refilled  to  admit  any  evidence  relpe&lng  the  bill,  notice  not  hav- 
ing been  given  to  the  Defendants  to  produce  the  bill  itfelf. 

Shepherd  Serjt.  now  (hewed  caule.  The  rule  adopted  by  Lord 
Kenyan  in  Cowan  v.  Abrahams  does  not  apply  in  the  prefent  cafe, 
for  there  it  was  neceuary  that  the  bill  itfelf  (hould  be  produced* 
in  order  to  fee  whether  any  part  of  it  had  been  paid  0$  fince  the 
damages  were  to  be  cftimated  by  the  contents  of  the  inftrument, 
whereas  here  the  jury  need  not  infpe&  the  certificate  of  regiftry, 
1  in  order  to  eftimate  the  damage  the  plaintiffs  have  fuftained  by 
the  detention  of  the  certificate.  Bcfides  many  bills  of  exchange 
of  the  fame  purport  may  be  drawn  by  the  fame  peribn,  whereas 
there  can  be  but  one  certificate  of  regiltry  of  the  fame  ihip  ex- 
ifting  at  any  one  period  of  time,  for  no  new  certificate  is  granted 
till  the  old  one  is  brought  in.  It  was  only  ncceuary  to  prove 
that  fuch  a  certificate  had  been  granted  to  the  PhintiiTs,  and 
that  the  Defendant  had  tortiouily  converted  it  to  his  own  irie- 
Isit  to  be  contended  that  if  trover  be  brought  for  a  valuable 
book,  no  evidence  can  be  received  of  the  value  of  tiie  book  unlefs 
a  notice  has  been  given  to  produce  the  book?  And  yet  in  the 
queftion  of  damages  much  may  depend  upon  the  edition  of  the 
book,  which  wilt  be  better  proved  by  production  of  the  book 
than  by  any  other  means.  If  the  rule  adopted  in  Cowan  v.  Abra- 
hams be  extended  in  the  way  now  contended  for,  no  line  can  be 
drawn  to  prevent  its  being  alio  extended  to  ever}'  cafe  where  a 
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•pinion  of  Lord  Kenyon  to  have  been  confirmed  by  the  other  1802. 
Judges.  The  argument  adduced  from  the  fuppofed  abfurdity 
of  giving  notice  to  produce  a  book  or  other  fpccific  thing 
iiied  for  in  trover,  has  no  weight  whatever  in  this  cafe;  for  Jauiatt. 
there  the  rule  of  law  that  of  written  iuftrumenU  the  beft  evi- 
dence muft  be  given  unlefs  where  a  notice  to  produce  the  in- 
ftrmpent  itfelf  has  failed  of  fuccefs,  does  not  apply,  books  not 
being  written  inftruments.  That  rule  is  founded  on  the  fallibi- 
lity of  the  human  memory,  and  fo  far  is  it  carried,  that  in  an 
indi&ment  for  dealing  a  written  jnft  rumen  t  it  has  been  {aid  to  b$ 
neceflary  to  give  notice  to  the  prifoner  to  produce  the  instru- 
ment before  any  evidence  can  be  received  of  its  contents.  [The 
Court  however  obferved  that  fuch  was  certainly  not  die  pra&ice, 
and  intimated  that  it  had  been  held  unrieceflary  (a) :  and  Heath  J. 
laid,  that  in  a  cafe  tried  before  himfelf  at  Worcejler,  a  man  hav- 
ing been  indi&ed  for  Healing  a  5/.  note  from  a  perl  on  who  did 
not  recoiled  the  tetfor  of  the  note,  the  indictment  charged  liim 
generally  with  Healing  a  5/.  note,  without  adding  any  further 
description  of  the  note,  and  the  point  being  referved  for  the  opi- 
nion of  the  Judges,  they  held  the  indictment  f  ufficient] 

Lord  Alvanley  Ch.  J.  Without  controverting  the  rule  laid 
down  by  Lord  Kenyon,  I  think  this  cafe  very  diitinguifhable 
from  Cowan  v.  Abrahams.  None  of  the  arguments  ufed  by  His 
Lordfhipinth&tcafe  apply  to  the  prefent.  There  the  beft  evidence 
of  the  contents  of  the  bill  of  exchange  was  unqueftionably  to  be 
derived  from  the  produ&ion  of  the  bill  itfelf.  But  the  produc- 
tion of  the  certificate  of  regiftry  could  in  this  cafe  have  anfwered 
no  purpofe  whatever,  the  only  queftion  being,  Whether  the 
Defendant  wrongfully  detained  die  certificate  from  the  Plain- 
tiffs or  not  ?  It  feems  to  me  therefore  no  violation  of  the  rules 
of  evidence  to  admit  proof  of  the  cxiftence  of  the  certificate,  in 
order  to  charge  the  Defendant  with  a  tortious  converfion  of  that  ^ 
inftrument 

Heath  J.  There  is  a  material  difference  between  an  action 
ofq/jimpjit  onapromife  contained  in  an  inftrument  in  writing  and 
an  a&ion  of  trover  for  the  inftrument  itfelf-  In  the  former  the 
promife  muft  be  proved  as  laid,  and  confequently  can  be  beft 
proved  by  infpe&ion  of  the  inftrument :  in  the  latter  the  gift 

(«)  In  The  King  v.  A\ckles%  I  Lcacb.  evidence  of  the  bill  was  received,  though 
Cro.  Ca.  330.  ed.  3  which  was  an  indi&-  no  notice  to  produce  it  lud  been  giren 
m«m  for  fttaling  a  bill  of  exchange,  parol     either  to  the  prifoner  or  his  attorney. 

VOL.  III.  t  of 
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1802.        ef  the  action  is  the  tort     Undoubtedly  if  a  party  imneceffsrily 

—      take  upon  himfelf  to  defcribe  the  inftrument  he  mult  prove  his 

Bocbi*       defcription.     But  that  is  not  the  cafe  here.     In  feci  the  original 

fiHATT.     was  produced,  and  that  which  the  Defendant  infifti  ought  to 

have  been  produced  was  only  a  copy. 

Rookk  J.  This  action  is  brought  to  recover  from  the  De- 
fendant the  property  in  a  fperific  thing;  and  therefore  I  think 
the  evidence  received  at  the  trial  was  properly  received.  Where 
ft  written  inftrument  is  to  be  uled  as  a  medium  of  proof  by  which 
a  claim  to  a  demand  anting  out  of  the  inftrument  is  to  be  fufv 
ported,  there  I  admit  the  inftrument  itfclf  moil  be  produced,  or 
notice  to  produce  it  muft  have  been  given  to  the  Defendant  be- 
fore any  evidence  of  its  contents  can  be  received.  But  this  be- 
ing an  action  of  trover  for  the  certificate  of  regiftry  itfelf,  I  can 
fee  no  found  rcafon  why  evidence  fhould  not  be  admitted  of  die 
exiftence  of  the  certificate  in  the  feme  manner  as  evidence  of  a 
picture  or  other  fperific  thing  is  conftantty  admitted  where  it  is 
fought  to  be  recovered  in  the  feme  form  of  action.  It  is  trae 
that  if  a  party  take  upon  himfelf  to  defcribe  the  contents  of  the 
inftrument,  he  muft  prove  it  as  he  defcribes  it.  In  this  caSt  it 
was  not  poflible  for  the  Defendant  to  entertain  a  doubt  what 
was  the  thing  demanded,  there  being  but  one  .certificate  of  re- 
giftry to  a  (hip  exifting  at  any  one  period.  The  original  re- 
giftry, which  is  a  kind  of  duplicate  of  the  certificate,  was  pro- 
.  duced ;  and  the  certificate  itfelf  being  in  the  poneffion  of  the 
Defendant,  it  was  in  his  power  to  produce  it  and  (hew  that  the 
Plaintiff's  evidence  refpecting  the  certificate  was  not  correct, 
If  that  had  been  the  cafe. 
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May  24th. 

Pigott  v.  Thompson.  a7W3Ro.   x 

I J  Vex.  Jua. 
544. 

nrms  was  an  a&ion  of  ajumpjit  tried  at  the  laft  aflizes  for  a.  agreed  in 
A    Cambridge/hire  before  Mr.  Juftice  Grqfe,  when  a  Verdift  JJ^h* J *°  W 
was  found  for  the  Plaintiff  with  63/.  js.  6d.  damages,  fubjeft  to  tain  tolls,  which 
the  opinion  of  the  court  oh  the  following  cafe :  21*  h'd  hire<!' 

m,  £      t  n       *»i*     1-       ■  *.   i  ^  1  ^,  "to  the  treafurer 

u  By  three  acts  ot  Parliament  of  the  33  Geo.  2.  the  13  Geo.%.  of  the  Commir. 
and  the  37  Geo.  3.  certain  perfbns  by  name,  and  all  perfbns  fh£e";a'a|1eIc! 
qualified  as  the  laid  a&s  direct,  were  appointed  commiffioners  the  rent  could 
for  draining  certain  fen  lands  in  the  ifle  of  Ely  in  the  county  of  j^^1^"^ 
Cambridge,  called  Burnt  Fen  Jirjl  Di/tric79  and  by  the  provi-  the  treafurer. 
fions  of  the  (aid  alts  the  commiffioners  are  empowered  to  ereft 
certain  toll-gates,  and  take  and  receive  certain  tolls  in  the  laid 
fen  lands,  and  the  tolls  are  vetted  in  the  commiffioners  and  their 
fueceflbrs.     On  the  23d  June  1798  the  commiffioners  let  the 
fcid  tolls  to  the  Defendant  for  three  years,  who  thereupon 
figned  a  certain  paper  to  the  following  purport : 

"  June  yd  1798.  Now  to  be  let  the  feveral  tolls  of  Burnt 
Fenjb-fi  Dijlricl,  with  the  toll-houfc. 

"  Jane  23d  1798.  I  do  hereby  acknowledge  to  have  hired 
<€  the  above  tolls  for  three  years  by  private  contract,  at  one 
*'  hundred  and  forty-five  pounds  per  annum,  to  be  paid  to  the 
u  treafurer  of  the  commiffioners,  at  bis  houfe  in  Ely,  by  twelve 
"  equal  monthly  payments  in  each  year,  the  firft  payment  to 
a  begin  and  be  made  on  the  24th  day  ofjidy  next ;  as  witnefft 
"my  hand,  John  Tnompjbn" 

The  Plaintiff  was  on  the  laid  23d  June  1 798,  and  ftill  is  trea- 
fiirer  to  the  laid  commiffioners.  The  treaflirer  is  the  officer  of 
the  commiffioners  appointed  under  the  a6l  of  Parliament  with 
an  annual  fidary.  The  Defendant  immediately  entered  into  the 
reeeipt  of  the  tolls,  and  continued  to  hold  $nd  receive  the  fame 
during  the  faid  three  years,  and  during  that  time  paid  to  the 
Plaintiff  as  treafurer  feveral  fums  on  account  of  the  faid  rent, 
but  the  fum  of  63/.  75.  6d.  ftill  remains  due,  to  recover  which 
this  a&ion  is  brought.  The  declaration  contains  fpecial  counts 
on  the  agreement  of  the  23d  June  1798  and  counts  for  money 
paid,  money  lent  and  advanced,  money  had  and  received,  and  > 

on  an  account  ftated." 

La  The 
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The  queftion  for  the  opinion  of  the  Court  was,  Whether 
under  the  ci remittances  the  Plaintiff  was  entitled  to  recover? 
If  he  was,  the  verdict  to  ftand ;  if  not,  a  verdict  to  be  entered 
for  the  Defendant. 

Williams  Serjt  for  the  Plaintiff.  The  queftion  is,  Whether 
the  treafurer  of  the  commiflioners  be  entitled  to  maintain  this 
action?  Which  mull  depend  upon  this,  Whether  any  con- 
tract were  made  with  him  by  the  Defendant  ?  The  Plaintiff 
was  the  agent  of  the  commrflioners,  and  the  terms  of  agreement 
iigned  by  the  Defendant  import,  that^n  confideration  that  the 
commiHioners  had  let  the  tolls  to  him,  he  undertook  to  pay 
the  rent  to  the  Plaintiff;  who  was  their  agent.  Such  a  con- 
sideration is  fufheient  to  fupport  the  promife ;  for  if  A.  in  con- 
fideration of  fomething  received  from  B.  promife  to  pay  to  C. 
this  is  a  good  ajwnpjtl  to  (".  If  there  be  n  confideration  for 
the  affumgfit,  it  ceafes  to  be  nudum  paJium,  though  that  con- 
fideration arife  from  a  third  perfon.  Gilbert  V.  Huddeard,  JDt/. 
272.  in  maig.  Di/born  v.  Denabie,  i.Bolt.  Ab.$t.  Ifthcper- 
fon  to  whom  the  promife  is  made  lie  authorifed  to  give  a  dif- 
charge  It  is  fufficient.  If,  therefore,  the  Plaintiff  be  fufficiently 
defcribed  in  the  agreement,  he  may  well  maintain  this  action. 
Now  the  cafe  (Ul.es,  that  ut  the  time  when  the  agreement  was 
entered  into,  be  was  treafurer  to  the  commiflioners,  and  that 
he  continued  fo  when  the  action  was  brought,  and  though 
he  be.  not  mentioned  by  any  other  than  his  name  of  office, 
being  defcribed  as  treafurer,  yet  the  rule  applies  id  cerium  eft, 
quod  cerium  reddi  potefi.  The  promife  was  not  made  to 
any  perfon  who  ought  be  treafurer  for  the  time  being,  for  fuch 
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perfbns,  and  they  may  maintain  the  a&ion,  averring  themfelve9        1802. 
to  be  the  fame  perfons  who  filled  thofe  offices  ,when  the  bond 
was  given. 

Sellon  Serjt.  contra  was  flopped  by  the  Court, 
Lord  Alvanxey  Ch.  J.  It  is  not  neceflary  to  difcuft  whether 
if  A.  let  land  to  B.9  in  confideration  of  which  the  latter  promifes 
to  pay  the  rent  to  C,  his  executors  and  adminiftrators,  C.  may 
maintain  an  a&ion  on  that  promife  (a).  I  have  little  doubt  how- 
ever that  the  aftion  might  be  maintained,  and  that  the  confide- 
ration would  be  fufficient ;  though  my  brothers  ieem  to  think 
differently  upon  this  point.  It  appears  to  me  that  C.  would  be 
only  a  truftee  for  A.,  who  might  for  fome  reafbn  be  defirous  [  150  J. 
that  the  money  fhould  be  paid  into  the  hands  of  C.  In  cafe  of 
marriage  it  is  often  neceflary  to  make  contra&s  in  this  manner, 


(a)  This  very  point  arofe  in  Lozuther  v. 
Xelly,&  Mod.  115.  where  the  Plaintiff's  at- 
torney had  made  a  leafe  by  indenture  to  the 
Defendant  in  his  own  name,  rendering  rent 
to  the  Plaintiff,  whom  the  Defendant  co- 
venanted to  pay ;  but  the  cafe  appears  to 
have  been  adjourned  after  argument  with- 
out any  decifion.  It  is  laid  by  Lwinz  J. 
hi  Gilbg  v.  Copley ,  3  Lev.  139.  that  when 
a  deed  is  made  inter  partes  a  tl  rant  er  (hall 
not  take  advartage  of  a  covenant  made  for 
his  benefit,  but  where  it  is  nor  made  inter 
fortes  he  may,  whether  the  deed  be  in- 
dented or  not ;  for  this  he  cites  Coder  v. 
Child,  Hit.  24  and  05  Car.  %.  B.  R.  which 
was  an  action  cm  a  charter  party  indented 
in  thefe  terms,  "  this  indented  charter- 
party  witnefTeth,  that  Bindley,  matter  and 
part  owner  of  the  (hip.  with  the  content  of 
Cooker^  the  other  part-owner,  hath  let  the 
Hup  to  Child  on  fuch  a  voyage ; '  and  Child 
covenanted  with  Bindley  necnon  with  Cocker 
to  pay  300/.  and  it  was  held  that  Cooker 
might  maintain  the  action.  Lord  Holt 
aUb,  in  Salter  v.  Kidgly,  Carth.  77.  held 
that  one  party  to  a  deed  could  not  covenant 
with  another  who  was  no  party,  but  a  mere 
ftranger  to  it.  So  where  a  bill  was  lea  led 
in  tais  manner,  **  received  of  A.,  to  the 
ufe  of  B.  and  C.  equally  to  be  divided,  to 
be  repaid  at  futh  a  time  to  the  ufe  of  B. 
an  J  C."  it  was  refolved  that  B.  and  C. 
might  each  fue  for  id.  Sbazv  v.  Sherwood, 
Cro.  Elix..  719.  affirmed  in  error,  Tel<v.  23. 
But  v  here  a  bond  was  made  to  A.  for  the 
benefit  cf  2?.,  It  was  adjudged  the  latter 
could  neither  fue  upon  it  n<  1  releafs  it,  he 
not  beii  g  party  to  the  bond,  bjjley  v.  Ward, 
I  Lev.  lis •  ^"k eiiam  %  I»fi*  6/3.  W ith 
refpect  Uthe  right  ol  a  thitd  perfon  to  fue 
upon  a  parol  promife  made  to  another  for 

L  ' 


his  benefit,  there  is  grest  contradiction 
among  the  older  cafes,  all  which  are  collect- 
ed I  Fin.  Abr.  fo.  333.  to  337.  Attionsof 
Affumpftt,  (Z).  But  in  Button  v.  Poolef 
Mich.  29.  Car.  2.  B.R.  t  Lev.  2IO.  I  Vent. 
318.  S.  C.  Sir  T.  Bay.  30a.  S.  C.  »nd  Sir 
T.  Jones,  101.  S.  C.  the  point  feems  to 
have  been  very  JuWy  coulidered  and  very 
folemnlv  decided.  There  the  father  of  the 
Plaintiff's  wife  being  feifed  of  a  wood,  which 
he  iutended  to  fell  to  raife  fortunes  fjr 
younger  children,  the  Defendant  being  his 
heir,  in  confideration  that  he  would  forbear 
to  fell  it,  promiled  to  pay 'his  daughter,  the 
Plaintiff's  wife,  1000/.,  for  which  the  action 
wns  brought ;  and  it  was  held  th.it  the  Plain- 
tiff might  well  maintain  the  action.  Which 
decifion  was  affirmed  in  the  Exchequer- 
chamber.  In  that  cafe,  indeed,  fome  ftrefs 
was  laid  upon  the'nearnefs  of  relationship 
between  the  Plaintiff's  wife  and*her  father, 
to  whom  the  promife  was  made ;  but  an- 
other cafe  has  fince  occurred  to  which  that 
rejfon  does  not  apply.  In  Martyn  v.  Hindi* 
Crwp.  437.  the  Plaintiff*  declared  againft 
the  Defendant,  rector  of  A .,  upon  an  instru- 
ment in  writing,  dated,  &c.  whereby  the 
Defendant  promifed  the' Plaintiff "to  retain, 
him  as  curate  till,  life,  and  to  allow  him 
SOl. per  annum  ;  the  instrument  produced  in 
evidence  was  a  certificate  adireffed  to  tbt 
Bijbopy  whereby  the  Defendant  nominated 
the  PlaintifFhis  curate,  and  promifed  to  allow 
him  50/.  per  annum.  Upon  this  evidence 
the  Plaintiff  was,  after  argument,  held  en- 
titled to  recover  agamit  the  Defendant.  $0 
in  Marcbington  v.  Vernon,  ante,  vol.  I. 
p.  IO £.  in  nutis.  Baiter  J.  cxprefily  fays, 
If  one  perfon  makes  a  promife  to  another 
for  the  benefit  of  a  third,  that  third  nuy 
tnaintaiu  an  action  upon  it." 

and 
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and  the  perlonal  a&ion  is  given  to  the  truftee  for  the  benefit  of 
the  feme  covert.  But  in  the  prefent  cafe  the  agreement  is,  that 
in  con  it deration  that  the  commiffioners  have  let  the  tolls  to  the 
Defend&nt  he  will  pay  to  their  treofurer.  Now  it  is  faicl  that 
this  amounts  to  a  promiie  to  pay  to  the  perfon  who  was  the 
treasurer  at  that  time;  but  I  am  clear  that,  fiich  was  not  the 
meaning  of  the  initrument,  and  that  if  the  Defendant  had  been 
v  removed  from  his  office  it  would  have  been  a  payment  which 
would  not  have  availed  the  Defendant  if  he  had  perfifted  to  ac- 
count with  the  prefent  Plaintiff.  The  manifest  intention  of  tbt» 
agreement  was,  that  the  Defendant  Ihould  pay  the  money  to 
any  perfon  whom  the  commiffioners  Ihould  choofe  to  make  their 
treafurer  fur  the  time  being ;  but  by  law  a  debt  is  not  Co  affign- 
able,  (a) 

Heath  J.  lam  of  the  fame  opinion.  It  appears  to  me  that 
the  appointment  to  pay  to  the  treafurer  was  meant  for  the  benefit 
of  the  commiffioners,  and  they  alone  can  fuftain  the  action. 

Kooke  J.  I  think  the  contract  was  made  with  the  commif- 
fioners. 

Chambre  J.  The  contract  is  to  pay  to  the  com  mi  ifi  oners 
through  the  medium  of  their  officer. 

Judgment  for  the  Defendant. 

To)  tn  Footer  v.  Mean.1  SI.  1109. the  But  huh»t  cafe  the  right  of  »c?rioritipc.i)  the 

aflignet  of  i  riftoaJenim  bond  nude  lo  o.ie  ajfunpfn  never  could  accrue  to  more  ibu 

Cox,  with  an  indorfenxin   by  ins  obligor  one  peilon,  viz.  the  [jerCon  who  fhould  be 

declaring  that  he  wgutd  p»y  it  to  any  if-  the  allignee  uf  Cox;  ,w  her*  <i  the  agreement 

Dgnee  oi  Cex,  w it  held  emitted  to  r«o«i  iniht  pTintipslcJleptofclTeilogwetlw&ine 

tgiUlft  the  obligor  of  the  bond  in  ajfamfjii.  right  of  a; I  ion  to  a  fuccelfioti  of  treafureis. 


Cook 
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fetydant  (peaking  of  them  in  their  trade,  and  of  their  weighing        1802. 
the  laid  wool,  laid  "  when  the  wool  was  weighed  there  was  a 
pound  weight  concealed  under  the  brafs  weight;"   there  wcpe 
(everal  counts  varying  the  expreffions,  and  the  declaration  con-   Batch llo*. 
eluded  with  an  averment  that  leveral  perfons  (naming  them)  had    ' 
in  consequence  of  the  (peaking  the  faid  words  refufed  to  have ' 
any  further  dealing  with  the  Plaintiffs.  To  this  declaration  there 
%  was  a  general  demurrer  and  joinder  therein. 

BayLey  Serjt,  in  (upporfc  of  the  demurrer,  infilled  that  this 
a&ion  could  nQt  be  maintained  by  two  perfons  jointly.  Although 
it  might  be  (kid  that  as  it  was  averred  that  the  fpecial  damage 
had  accrued  to  them  in  their  trade,  they  ought  to  bring  the  action 
as  copartners;  yet  to  this  it  might  be  anfwered,  that  as  the  words 
were  (poken  of  them  in  their  trade,  they  were  actionable  in  them- 
selves, and  the  fpecial  damage  need  not  have  been  proved. 

Sellon  Serjt.  was  proceeding  to  argue  in  fupport  of  the  decla- 
ration, but 

The  Court  were  of  opinion  that  the  action  was  well  brought 
by  the  two  Plaintiffs,  and  Heath  and  Boole  Js.  referred  to  a- 
fimilar  cafe  of  January  and  Another  v.  Spires,  in  which  the 
fame  point  was  brought  before  this  Court  fome  years  back,  when 
the  action  was  held  to  be  maintainable. 

Judgment  for  the  Plaintiffs,  (a) 

(a)  Withrefpefl  to  fevera!  perfons  Cuing      note  of  Mr.  Serjt.  William*  on  C$mf>t»n  v. 
m  being  fucd  jointly  for  fl*.ndcr,  lee  the     Litlxbyc,  %  Sound.  itj.m. 


Rex  v.  Perring  and  Another,  late  Sheriff  of  London.  M*y%4ik. 

9  £0/1,469. 

I  Tmttm.  490. 

A    Rule  nifi  was  obtained  on  a  former,  day  for  fetting  afide  an-  a  rule  for  an 
*  *   attachment!  which  had  iflued  againft  the  tiieriff  of  London  in  *^nJ^t(herifr 
a  eaufe  of  Weflan  v.  Bernard.     The  Defendant  in  the  original  for  not  bringing 
a&ion  having  been  arretted  in  the  laft  long  vacation,  on  a  writ !"  t^>0^hlT" 
returnable  the  firft  return  of  Michaelmas  Term,  paid  into  the  tained  on  the 
hands  of  the  fheriflTs  officer  the  fum  of  205/.  and  the  cofts.     On  %**<$££ 
the-tfth  of  November  the  Plaintiff  ruled  the  flieriffto  return  the  rachmem  not 
writ,  which  was  complied  with :  on  the  13th  November  he  ruled  {^JJ^Jjl, 

'  flieriff  until  the. 

9th  of  March  following,  the  Court  held  tbt  Iheriff  di£clurged,  and  fet  the  attachment  aiide. 

14  tfa* 
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ticz.        th"  fiWifl"  to  bring  in  thebory,  which  rule  expired  on  the  i^lh. 

—      and  this  n«ii  being  complied  with,  s  rule  was  obtained  for  an 

^  attachment  upon  the  19th,  bnt  at  the d<ilre of  ihefherifTs  officer 

ftttita.       the  attachment  was  rot  then  liied  out.  nor  wa>  :;  fbc-d  out  and 

ferved  on  the  fheritf'  until  the  91I1  of  Marrh  following. 

Sh*ph*rd  Rerjt.  in  liipport  of  tin-  rule  now  contended  that  the 
Plaintiff  by  delaying  to  fiicnut  the  attachment  tor  to  loop  a  time, 
and  by  givingcredit  to  th<-  officer  hail  difcharged  the  fheriff.  He 
dted  Thr  King  v.  The  Sheriff  ^f^urry^  7-  T.  R.  452.,  where  the 
ftVriflf  having  returned  cepi  corpus  an  the  30th  of  January-,  and 
thr  Plaintiff  delayed  to  rule  hiin  to  bring  in  the  body  until 
Michatimu*  Term  following,  when  both  the  bail  were  infbrrent 
and  the  defendant  hud  abfeonded,  it  was  held  that  the  fheriff 
wm  difcharged. 

lieji.  Serjt.  enntru  urged  that  the  attachment,  though  in  point 
of  form  a.  proceeding  agiiinft  the  theriff,  was  hi  fact  a  proceeding 
agninlt  the  officer  from  whom  the  flieriff  always  takes  iecurity. 
'Iliat  the  cafe  cited  mi  diftinguilhable  from  this,  finoe  the  Plain- 
fitr  there  had  neglccicd  to  give  the  flieriff"  proper  notice  to  bring 
in  the  body  of  the  Defendant,  whereas  in  this  caft  the  fheruT, 
after  having  been  regularly  ruled  tor  that  purpofe,  had  neglected 
to  do  his  doty.  That  as  the  flieriff's  officer  had  omitted  to  take 
a  lawl-bond  upon  the  arrctt,  the  Plaintiff  was  deprived  of  any 
action  ogainlt  'the  bail,  and  thefheriffoughttobc  anrwerablc-  for 
the  neglect  of  hit)  officer :  and  that  unlets  the  attachment  waa 
flittered  to  iflhe  agniiiil  the  flieriff  the  Plaintiff  would  be  without 
remedy,  for  no  action  could  be  brought  againff  the  fureties  of 
the  officer  except  in  the  name  of  the  fheriff,  and  no  fuch  action 
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hphis  was  an  an  application  to  fet  afide  a  judgment  entered  up  if  the  memorial 
ona  warrant  of  attorney  for  fecuring  an  annuity.  of  an  annuity 

J  o  J  deed  between 

The  memorial  ftated  an  indenture  made  between  Thomas  A.y  a,  and  cn 

Knight  of  the  firft  part,  Jqfeph  Ford  of  the  fecond  part,  and  J^^^ 

Welles  Orton  of  the  third  part,  and  after  (pecifying  the  greateft  deed  and  the 

pert  of  the  deed,  further  ftated  that  it  contained  a  declaration  S^"18' ftate 

*^  '  that  it  was  exe- 

and  agreement  that  the  judgment  to  be  entered  up  fhould  be  at.dby  A.  and 
only  a  collateral  fecurity  for  the  annuity,  and  that  no  execution  ^nc&\i£Xnd 
fhould  be  iffued  thereon  "  until  default  in  payment  thereof  by  <£»  it  will  be  no 
the  time  and  in  the  manner  therein  mentioned/'     The  memorial  ^aifo^ecmed 
further  ftated  a  bond  given  by  Thonnas  Knight  as  principal,  and  it  in  the  prefence 
Jqfeph  Ford  as  furety,  and  likewife  a  warrant  of  attorney  to  con-  partj^s.al,For  it 
left  judgment  againft  Thomas  Knight  and  Jqfeph  Ford;  and  then  isfufficjent  if  the 
proceeded  thus :  "  And  which  faid  indenture  was  executed  by  au  lhe  {^biaib- 
the  (aid  Ihomas  Knight  (omitting  the  name  of  Jqfeph  Ford)  and  "•£  witneflei  . 
Welles  Orton,  in  the  prefence  of  Richard  Brexver  of,  fyc*  and  j^g  whatfigra." 
George  Hargrove  oi,  fyc.  and  the  faid  bond  and  warrant  of  at«-  tures  they  re- 
torney  were  alfo  feverally  executed  by  the  faid  Thomas  Knight  tefteo\ 
and  Jqfeph  Ford  refpe&ively,  in  the  prefence  of  the  (aid  Richard  *f  the  »«noriii 
Brewer  and  George  Hargrove,  who  were  accordingly  the  liib-  time  at  which 
(bribing1  witnefles   to   the  execution  of  the  three  faid  (everal  fx^u^m,m?jr 
inftririnente  re(pe&ively."      The  indenture  itfelf  contained  a  words  of  refer- 
provi(b  that  execution  ftiould  not  be  iffued  upon  the  judgment  JjJJS  V*  *iLt«i 
until  21  days'  default  after  the  days  of  payment. 

Aefi  Serjt.  (among  other  things)  objected  that  although  the 
memorial  ftated  the  indenture  to  have  been  made  by  three 
peribns,  viz.  Knight,  Ford,  and  Orton,  yet  that  it  did  not  (pe- 
cify  who  the  witnefles  were  in  whole  prefence  Ford  executed 
that  inftrument;  and  he  cited  Hart  v.  Lovelace,  6  T  R.  471. 
where  the  memorial  of  an  annuity,  which  ftated  that  the  (everal 
fecurities  were  executed  in  the  prefence  of  W.  Z).  and  W.M. 
"  or  one  of  them,"  was  held  bad  for  the  uncertainty  with  which 
the  witnefles  were  de(cribed. 

Shepherd  Serjt  contra,  infifted  that  it  is  not  neceflkry  to  ftate 
fpecifically  the  witnefles  in  whofe  prefence  each  of  the  parties  ex- 
ecuted, but  that  all  the  information  is  conveyed  which  the  a£t 
require*  if  the  memorial  ft  ate  all  the  perfons  who  were  fubferibing 

witnefles 
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i Sox.       witnefiee  to  the  deeds;  that  no  other  perfons  attefted  the  deeds 
— —     in  this  cafe  but  the  two  perfons  who  were  mentioned  inj  the  memo- 
*™M       rial,  and  that  it  would  have  been  quite  fufficient  if  the  memorial 
Kmorr.      had  ftated  generally  that  they  were  the  fubferibing  witneflcs. 

The  Court  were  of  opinion  that  as  the  names  of  all  the  perfon* 
who  attefted  the  inftrument  were  fpecified,  the  object  of  the  a& 
had  been  complied  with,  (a) 
1  Be/l  then  objected  that  the  time  at  which  execution  was  to  be 

uTued  upon  the  jugment  was  not  fufficiently  ftated  upon  the  me- 
morial, the  agreement  for  this  purpofc  being  only  ftated  by 
words  of  reference  to  the  deed:  for  which  he- cited  Cunningham 
▼.  Mackenzie,  ante,  vol.  2.  p.  598. 

And  The  Court  thinking  this  objection  filial,  made  the  rule 
abfolute  for  letting  afide  the  judgment 


it  rptms  thai  when  (he  fur 
ten  fevenl  inflrumenH.  it  wi 
cieni  if  iho  memorial  only  met 


,  vol.1.  p.«r. 


UsyiUh.     Sir    C.'iiAiiLKs  Marsh  Knight    and  Another  v.  Majk- 
TINDALE. 

1  bond. 


The  Defendant,  after  craving  oyer  of  the 
*j*yfcs*|y  *-*  bond  pleaded  nan  e/l  Jacium,  and  feveral  fpecial  pleas  of 
irutM  to  ™  ufury.  The  caiue  was  tried  before  Lord  Mvanley  Ch.  J.  at  the 
rf™d?"w  '&**  WeftminfUr  Sittings  after  laft  Michaelmas  Term,  when  the  jury 
soooi.  u  three    found  a  verdicl  for  the  Plaintiffs,   mbjecY  to  the  opinion  of  the 
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Mar/h,  in  confequence  of  a  letter  from  the  faid  Henry  Deane,        1802. 

met  Colonel   Wood  at  the  houfe  of  Benjamin  Martindale  and 

Edward  Filch  in  St.  Jamefs-Jtreet,  Wejtminfler,  when  a  bill  of 

exchange,  which  Colonel  Wood  brought  with  him  to  the  meet-  Martindale. 

ing,  was  produced  by  Km,  and  Sir  Charles  Mar/h  agreed  to 

discount  it,  which  bill  of  exchange  was  as  follows : 

"  Sirs,  London,  June  21ft  1792, 

"  At  three  years  after  date  pleafe  to  pay  Sir  Charles  Marfli, 
Henry  Deane  Efq.  and  Company,  or  oifder,  the  fum  of  five  thou- 
fand  pounds,  value  received  by 

Your  humble  fervant, 

^5000.  *  (Signed)  Robert  Wood.  \ 

To  Meflrs.  Benjamin  Martindale, 

Fitch,  and  Company.  Accepted,  M.  &  F." 

The  5000/.  was  made  up  as  follows : 
Purchafe  of  the  annuities      -  -  -     ^3,500     o     o 

Half  a  year's  annuity  due     -  250     o     o 

For  redeeming  the  annuity  without  notice  accord- 
ing to  the  condition  of  the  deed     -  -  250.   o     o 
Two  months' annuity  due      -             -             -  83     6     8 
Paid  by  Sir  Charles  Mar/h  to  Colonel  Wood  m  Cafh  1 16  1 3     4 


4,250     o     o 
For  difcount  for  three  years  on  5000/.  -  750     o     o 


5000 


At  this  meeting  of  the  21ft  of  June  1792  Sir  Charles  Marfli, 
having  the  bill  of  exchange,  defired  that  he  might  have  a  bond 
in  tlie  place  of  it,  thinking  that  a  better  fecurity;  and  accord- 
ingly a  bond  was  prepared  and  given  inftead  of  the*  bill  of  ex- 
change, which,  together  with  the  annuity  deeds,  was  delivered 
up  by  Sir  Charles  Mar/h  for  the  bond.  The  bond  was  a  joint 
bond  by  Colonel  Wood,  Benjamin  Martindale,  and  Edward 
FttcJ>,fer  io,ooo£,  conditioned  to  be  void  on  payment  of  5000/, 
on  the  aift  of  June  1795,  "  without  any  intereft  for  the  lame, 
and  without  any  dedu&ion  or  abatement  whatever."  Sir  Charles 
Mar/h  had  no  attorney  or  fblicitor  or  man  of  the  profefflon 
prefent  on  his  behalf.  In  dime  1795,  Colonel  Wood  being  then 
abroad,  it  was  agreed-  by  the  Plaintiff  to  accept  the  bond  men- 
tioned in*  the  declaration  (which  was  a  joint  and  feveral  bond) 
from  Benjamin  Martindale,  Edward  Fitch,  and  the  Defendant 

John 
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John  Martindale,  in  lieu  of  tlie  firrt  mentioned'  bond  of  the 
2ift  of  June  1792. 
Vi  The  queftion  for  the  opinion  of  the  Court  was,  Whether  die 

Maktindah.  verdict  ought  to  ftand  ?  if  not,  a  nonfuit  to  be  entered. 

Onflow  Serjt.  for  the  Plaintiffs.  In  this  cafe  there  was  no  cor- 
rupt agreement  within  the  meaning  of  the  ftatute  of  Anne,  for  it 
was  either  a  common  trim  (action  of  difcount  within  the  protection 
of  the  law,  or  a  purchafe  of  an  annuity  upon,  terms.  1  ft, 'The 
fum  of  750/.,  which  was  deducted  for  difcount,  amounts  to  no 
more  than  legal  iutercft  upon  5000/.  for  three  years ;  and  though 
it  were  taken  in  advance,  yet  that  is  the  ordinary  mode  of  dis- 
count pra&ifed  by  the  Bank  of  England ,-  and  if  the  bill  in  tins 
cafe  had  been  of  a  fhorter  date,  no  doubt  could  hare  been  enter-' 
taincd  upon  the  fubject.  But  the  mere  length  of  time  cannot 
make  any  difference  in  the  cafe,  if  the  agreement  was  not  cor- 
rupt and  intended  as  a  cover  for  taking  more  than  5J.  per  cent.-, 
for  many  bills  in  the  couife  of  trade  arc  drawn  both  from  India 
and  Africa  of  a  date  nearly,  if  not  quite  as  long,  and  yet  the 
difcount  of  fiich  bills  has  never  been  deemed  u  furious.  In  the 
cafe  of  Sir  B.  Hammett  v.  Yea,  ante,  vol.  I.  p.  151;  it  is  hud' 
by  Eyre  Ch.  J.  that  "  where  a  party  on  a  contract  for  a  loan  in- 
tentionally takes  morn  than  5/.  per  cent.  ]>er  annum  for  forbear- 
ance of  that  loan,  he  is  guilty  of  ufiiry,  but  that  whether  more 
than  5/.  per  cent,  is  intentionally  taken  upon  any  contract  for 
fuch  forbearance  is  a  mere  queftion  of  fact  for  the  consideration 
of  a  jury,  and  muft  always  be  collected  from  the  whole  of  the 
tranfaction  as  it  paries  between  the  parties."  Now  the  jury  in  the 
prefent  cafe  have  exprefsly  negatived  anyintention  on  the' part  of 
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.of  the  old  hammered  money:  and  the  Court  were  of  opinion       .1802* 

that  there  was  no  loan,  and  that  without  a  loan  there  could  be      ■ 
•110  ufury;  and  it  was  (aid  that  if  a'man  have  great  occafion  for       *>**•* 

guineas,  and  can  make  a  great  advantage  of  them,  and  for  this  Ma*tind*le. 

purpofe  give  another  money  beyond  their  value,  this  is  no  ufury. 

So  in  this  cafe,  if  there  was  no  loan,  the  tranfa&ion  cannot 

•  * 

amount  to  ufury,  though  more  was  given  for  the  annuity  than  it 
was  really  worth.  v 

Bayley  Serjt.  contra.  Although  it  be  lawful  upon  the  dis- 
count of  a  bill  of  exchange  to  take  intereft  upon  the  whol* 
amount  of  the  bill  at  the  time  when  the  money  is  advanced,  yet 
'that  practice  muft  be  confidered  as  an  exception  to  the  general 
rule  of  law,  and  muft  be  confined  to  tranfa&ions  upon  bills  in 
the  ordinary  courfe  of  trade.  It  has  not  been  found  by  the  jury 
that  this  bill,  which  is  for  three  years,  was  difcounted  accord- 
ing to  the  ufage  of  trade  :t  and  it  is  too  much  to  infer  that  be- 
caufe  bills  in  the  ordinary  courfe  of  trade  may  lawfully  be  dif- 
counted in  the  manner  above  ftated,  a  bill  for  any  period  of 
time  may  be  difcounted  in  the  fame  manner ;  fince  the  conie- 
quences  of  fuch  a  do&rihe  would  defeat  the  provifions  of  the 
ftatute.  Suppofe  a  bill  for  10,000/.  at  ten  years  to  be  diC- 
counted  hi  this  manner,  the  intereft  for  that  period  would 
amount  to  5000/.  confequently  the  lender  would  advance  but 
5000/.  and  at  the  end  of  ten  years  would  receive  double  that 
fum ;  and  if  the  bill,  inftead  of  being  drawn  for  ten  years  were 
drawn' for  twenty,  the  intereft  would  amount  to  the  whole  funi 
of  10,000/.,  and  the  lender  would  have  nothing  to  advance, 
though  he  would  be  entitled  to  10,000/.  at  the  end  of  the  time. 
It  is  true  that  the  receipt  of  intereft  before  it  becomes  due  with- 
out any  previous  agreement  to  that  effecx  does  not  amount  to  * 
ufury.  Hawk.  P.  C.  b.  1.  c.  82.  f.  14.  ed.  3.  But  if  the  agree- 
ment be  that  the  lender  fhall  deduA  the  intereft  at  the  time  when 

• 

the  money  is  advanced,  the  fum  really  forborn  is  not  the  whole 
fum  mentioned  in  the  bill,  and  therefore  it. is  ufury,  Barnes  v. 
,Worledge9  Noy.  41.  Yeh.  30.  S.  C.  Cro.  Jac.  25.  S.  C.  Moor, 
644.  S.  C.  and  Dalton's  cafe,  Noy.  171.  2dly,  It  is  contended 
that  this  was  a  mere  re-purcliafe  of  die  annuity  upon  terms.  It  is 
true  that  Sir  Charles  Mar/hvrasnot  bound  to  agree  to  the  redemp- 
tion of  the1  annuity  unlefs  ready  money  were  paid,  but  it  appears 
by  the  cafe  that  he  did  agree  to  the  re-purchafe ;  that  the  terms 
of  redemption  amounted  to  4083/.  16s.  %a\  and  that  Sir  Charles 
'jMa£#:pai<J  166L  13*,  4<&  in  money,  making  all  together  the 
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1S02.        fum  of  4250(1     This  is  all  that,  was  advanced  to  Colonel  Wood, 

1  and  yet  intcreft  was  taken  upon  5000/.     The  fom  of  4250/.  be- 

"*■        came  a  debt  due  to  Sir  Charles  Marjk,  and  the  taking  750*,  for 

M«iriBDALc.  the  forbearance  of  that  fum  was  ufurious.     With  reject  to  the 

intereft,  if  a  perfon  by  miftake  receive  more  than  $hper  cent,  it 

will  not  amount  toufury;  but  if  he  agree  to  receive  more- than 

that  rate  of  intereft  the  refervation  will  be  illegal,  and  w3I  vitiate 

the  Security,  though  he  may  not  be  aware  that  he  ii  contravening 

the  ftatutc. 

Cur.  adv.  wit. 
The  opinion  of  the  Court  was  this  day  delivered  by 
Lord  Alvaklev  Ch.  J.  The  qucftion  in  this  cafe  arifes  on 
the  validity  of  the  firft  bond;  in  lieu  of  which  the  feoond  bond 
was  given  (a).  It  is  contended  on  the  part  of  the  Plaintiff;  that 
die  tranfe&ion  as  it  appears  upon  the  cafe,  is  neither  more  or 
leis  than  the  pur  chafe  of  an  annuity,  and  not  in  the  nature  of  a 
loan  or  fum  taken  for  the  forbearance  of  money  due :  and  if 
'  that  could  bo  made  out  the  Plaintiff  would  be  entitled  torecaver- 
Jt  is  alio  contended,  that  at  all  events  the  negotiation  of  the  bill 
of  exchange  was  a  transaction  in  the  ufiial  mode,  in  which  all 
peri  bus  poflefted  of  bills  of  exchange  have  been  permitted  to 
difeount  them :  in  which  cafes  the  intereft  is  always  deducted 
from  the  money  advanced.  It  certainly  has  been  determined 
that  fucha  traniaclion  on,a  bill  of  exchange  in  the  way  of  trade, 
Cor  the  accommodation  of  the  party  defirous  of  raifing  moaey> 
is  not  ufurious,  though  more  than  five  per  cent,  be  taken  upon 
the  money  actually  advanced.  In  fuch  cafes  the  additional  iuni 
fecms  to  have  been  coniidered  in  the  nature  of  a  ooropenia- 
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was  the  real  tranfa&ion  between  the  parties.  I  ftated  to  the  jury  l  °°2, 
that  if  a  man  agree  to  take  more  than  five  per  cent,  for  the  for- 
bearance of  money,  the  law  declares  that  fuch  an  agreement  is  «. 
corrupt  within  the  ftatute  of  ,Am*,  whether  the  party  thought  Maiximdam. 
at  the  time  that  he  were  a&ing  contrary  to  the  ftatute  or  not. 
And  though  the  jury  have  found  that  Sir  Charles  Mar/h  did  not 
think  that  he  was  a&ing  contrary  to  law,  there  is  nothing  in  that  - 
finding  to  prevent  us  from  examining  the  tranfa&ion  and  de- 
claring it  to  be  corrupt  if  it  appear  to  us  to  be  fo  in  point  of 
laiw,  without  fending  the  cafe  back  to  a  jury  to  find  the  cor- 
ruption* It  was  however  contended,  that  the  tranfa&ion  was  to 
mil  intents  a  purchafe  of  an  annuity ;  ancl  this  certainly  was  the 
ftrongeft  ground  which  the  Plaintiff  conld  take,  for  it  has  been 
determined  in  all  the  cafes  upon  the  fubjeft,  that  a  purchafe  of 
an  annuity,  however  exorbitant  the  terms  may  be,  can  never 
amount  to  ufury.  But  if  the  tranfa&iofi  refpefting  the  annuity 
be  only  a  cover  for  die  advancement  of  money  by  way  of  loan,  it 
will  not  exempt  the  lender  from  the  penalty  of  the  ftatute,  or  pre- 
sent the  fecurities  from  being  void.  Then  is  this  tranfa&ion  the 
purchafe  of  an  annuity  or  is  it  not  ?  I  admit  that  if  the  annuity 
bad  been  irredeemable,  the  Plaintiff  would  have  had  a  right  to 
iky-that  he  would  not  fell  it  under  5000/.  But  here  Colonel 
Wood  was  entitled  to  redeem  the  annuity  on  payment  of  the 
feveral  firms  ftated  in  the  cafe,  amounting  to  4083/.  6s.  Sd.  It 
was  then  propofed  that  Sir  Charles  Mar/h  fhould  advance* 
166L  1 31.  41J.  making  with  the  purchafe  money  of  the  annuity 
4250/.,  and  that  he  fhould  difcount  a  bill  of  5000/.  at  three  years. 
What  is  this  but  forbearing  for  three  years  to  take  the  funr  of  *- 
4250}.,  for  which  forbearance  he  was  to  receive  intereft  on 
jooot.?  Tlie  jury  were  impreffed  with  a  notion  that  a  bill  at 
three  yean  was  fuch  a  bill  as  no  reputable  man  would  difcount; 
though  it  was  faid  that  fome  Eaft  India  bills  of  two  years'  ddte 
had  been  difcounted.  Indeed  Lord  Chief  Juftioe  Eyre  feems  to 
hare  thought  that  the  length  of  the  date  of  a  bill  was  Sufficient  to 
afford  a  prefumption  that  the  difcount  was  intended  as  a  cover  for 
a  loan.  And  if  we  confider  the  efleft  of  difcounting  bills  at  very 
long  dates,  the  ftrength  of  this  prefumption  will  be  manifeft ;  for 
if  the  pra&ice  be  carried  to  a  great  length,  the  intereft  will  an- 
nihilate the  principal.  I  think  therefore,  that  the  difcount  of  fuch 
a  bill  as  this,  not  coupled  with  the  tranfa&ioti  refpe&ing  the  an- 
■pty,  would  have  been  ahnoft  fufficient  to  have  afforded  a  pre- 
fumption 
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fumption  of  ufury;  but  coupled  as  it  is  with  the  redemption  of 
this  annuity,  it  is  impofuble  to  wink  to  hard  as  not  to  fee  what 
the  real  tranfii&ion  is.  Then  why  was  not  the  bond  given  in  the 

•  firll  inftance  inftead  of  tin:  bill  of  exchange?  The  reafon  it 
obvious :  the  750/.  which  was  taken  as  intereft  was  not  then  due; 
but  by  drawing  a  bill  of  exchange  at  three  years  for  5000/.  for  the 
purpofe  of  being  diicounted,  and  adding  the  in  t  croft  upon  that 
bill  to  the  4250^.  a  capital  fum  of  5000/.  to  be  paid  in  three  yean 
was  created,  for  which  fum  the  bond  could  not  have  been  given  in 
the  rirlt  inftance.  Some  old  cafes  have  been  cited  to  lhcw  the 
opinion  of  Lawyers  upon  ufury  before  the  Itatutc  ot'Anne.  The  cafe 
of  Barnes  v.  Workdgi',  Nay,  4 1 .  vaiioufly  as  it  is  reported  in  that 
book,  and  in  Cro.Jac.  25.  Yelverton,  31.  and  Moor,  644.,  in 
relpecT,  of  the  opinions  of  the  particular  Judges,  feems  to  (hew 
that  lb  early  as  the  tunc  of  James  the  Firft,  and  before  the  pre- 
fant  ltatute  of  ufury,  it  was  confidcred  that  if  it  were  agreed  that 
part  of  the  principal  mould  be  retained  at  the  time  of  the  loan, 
or'  be  paid  before  the  expiration  of  the  year,  it  would  be  ufury, 
becaufe  the  borrower  would  not  have  the  ufe  of  the  fum  upon 
which  the  intereft  was  taken  for  the  whole  year.  And  the  ex- 
prelfion  of  Popham  J.  in  Dalcoii's  cafe,  AToy,  171.  is  to  the  feme 
effect  There  is  alfo'a  cafe  of  fymomls  v,  Cockcrill,  Jvoy,  151." 
which  is  extremely  applicable  to  the  fecond  point  of  this  cafe. 
There  a'queltiou  "having  urifen  whether  a  deed  fecuring  a  rent 
charge  were  void  for  ufury,  the  Court  agreed  that  "  if  the  origi- 
nal contract  was  for  to  have  a  rent  charge,  that  is  not  ufury, 

.  but  a  good  bargain  and  pennyworth;  but  if  the  party  had  come 
for  to  borrow  the  money,  and  then  fucb  a  bargain  had  erjfued  by 
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Dougl.  740.,  Lord  Mansfield  fays  what  is  very  applicable  to  the  f  1802. 
prefent  cafe,  ^  No  fhift  will  enable  a  man  to  take  more  than  legal  — — — 
intereft  upon  a  loan:  therefore  the  only  queftion  in  all  thefe  Marsh 
cafes  is,-  what  is  the  real  fubftance  of  the  tranfa&ion?  not,  Martixdale. 
what  is  the  colour  and  form  ?  This  is  one  of  the  ftrongeft  cafes 
of  the  fort  I  ever  knew  litigated  :  it  is  impoffible  to  wink  fo  hard 
as  not  to  fee  that  there  was  no  idea  between  the  parties  of  any 
thing  but  a  loan  of  money/'  It  is  true  that  the  cafes  of  Auriol 
T.  Thomas,  2  T.  R.  52.  and  Sir  B.  Hammett  v.  Yea,  in  this. 
court,  have  completely  eftablifhed  that  in  the  difcount  of  bills 
a  banker  may  take  more  than  5  per  cent,  if  the  excefi  be  only 
taken  to  defray  the  expences  of  remittance,  provided  fhch  ex- 
cels, be  reafbnable,  and  that  it  be  not  a  cover  for  ufurious  in- 
tereft. In  fuch  cafes,  therefore,  the  only  queftion  is,  whether 
it  be  a  real  difcount  in  the  way  of  trade,  or  a  mere  loan  of 
money?  In  the  prefent  cafe,  no  man  looking  at  the  circum- 
ftances  can  entertain  a  doubt  that  the  tranfa&ion  was  not  a  dif- 
count in  the  way  of  trade,  but  was  merely  employed  as  the 
means  of  obtaining  more  than  legal  intereft.  It  only  remains 
for  me  to  notice  the  cafe  of  Yeoman  v.  Bar/law,  Lutw.  271.  as  to 
which  I  muft  fay,  that  I  do  not  quite  underftand  it,  nor  mould 
I  have  concurred  in  the  judgment  there  given,  although  it  pro- 
ceeds on  grounds  which  feem  to  be  very  diftinct  from  the  pre* 
lent  cafe.  In  that  cafe  I  think  it  might  have  been  inferred  that 
the  tranfa&ion  was  a  colour  for  taking  more  than  legal  intereft : 
bat  the  Court  thought  that  it  did  not  neceflarily  appear  that  the 
tranfaclion  was  ufurious,  and  therefore  they  gave  judgment  for 
the  Plaintiff!  In  tjiis  cafe  we  are  of  opinion  that  fufficient  ap- 
pears to  Ihew  that  the  agreement  was  corrupt  in  law,  whatever 
the  intention  of  the  Plaintiff  may  have  been.  The  bill  of  ex- 
change was  given  to  fecure  a  much  larger  fipn  than  legal*  inr 
tereft  on  the  fum  which  would  be  due  at  the  end  of  three  years, 
and  the  bond,  being  given  in  lieu  of  that  bill,  is  therefore 
void, 
JPtr  Curiam,  Let  a  nonfuitbe  entered* 
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/(.bfiill  de- 
viled la  B.  C.  D. 
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•milled  under 
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troittoi  end  tbe 
33  othet  peribn 
enroled  to  the 
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Oiould  become 
th*  purchafej  of 
the  tiro  percili 
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300/.  for  one  ind 
700/.  for  the 

rordingl  j  pre- 
ptfed  ind  eie- 
rated  by  B.  end 


Joseph  Johnson  v .  John  Johnson. 

a  uuhpsit  for  money  had  and  received. 
■^*-  The  caufe  was  tried  before  Heath  J.  at  the  Summer  affixes 
for  Warwick  1 801,  and  the  Plaintiff  was  nonfuited.  In  Michael- 
mas Term  following,  a  rule  nifiias  fetting  afide  the  nonfiut  and 
having  a  new  trial  was  obtained ;  but  afterwards,  at  the  defire 
of  the  Court,  it  was  agreed  that  a  (pedal  cafe  fhouTd  be  drawn 
up,  tbe  material  facts  of  which  were  as  follow : 

William  John/on  of  Rugby,  being  poflefied  for  the  remainder  of 
a  term  of  1 000  years  of  a  houfe  and  little  clofe  in  Rugby,  by  in- 
denture of  the  -xiAAuguJl  1761,  in  confideration  of  an  intended 
marriage  (afterwards  folemnized)  between  himlelf  and  Anne 
Langley,  afligned  the  above  premifes  to  John  Walker  and  Jofeph 
Joknfon,  their  executors,  adminiftiators,  and  awgns,  in  truft  to 
permit  the  laid  William  Johnfim  to  enjoy  the  premifes  for  the  re- 
mainder of  the  term  if  he  mould  fo  long  live;  remainder  after 
his  death  to  hie  intended  wife  for  her  life ;  and  after  her  deceale 
upon  truft  to  permit  and  funer  the  heirs  of  the  body  of  the  laid 
Anne  Langley  by  the  laid  William  Johnfim  lawfully  begotten,  to 
receive  the  rents  and  profits  during  the  remainder  of  the  term; 
and  in  default  of  iuch  iflue,  to  permit  the  executors,  adminiftra- 
tors,  and  affigns  of  the  laid  William  Joktt/bn  to  receive  and  take 
the  rents  and  profits  during  the  remainder  of  the  term.  Thk 
deed  alio  rontainpo1  n  power  of  revocation  to  William  .Tnhnfmt 
and  Aane  Lanelev during  their  joint  lives.     H'.'Iliam  John/bn  b' 
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tletermined,  or  at  fuch  time  fooner  as  they  fliall  think  proper,        1802. 
fell  and  difpofe  of  my  laid  reverfion  and  remainder  ill  the  feme 
premifes  for  the  beft  price  or  prices  which  can  be  procured  for 
the  fame,  and  fhail  pay  and  difpofe  of  the  monies  arifing  from      Johnson. 
fuch  fale  unto  and  amongft  all  and  every  of  my  brothers'  and 
fifters*  children  which  fliall  be  furviving,  in  equal  fhares  and  pro- 
portions."    And  after  reciting  in  his  will  that  about  the  time  of 
the  inclofure  of  Rugby  fields  he  had  purchafed  one  yard-land  in 
Bugby  for  the  remainder  of.  a  term  of  3000  years,  and  that  on 
the  late  inclofure  thereof  there  was  awarded  to  him  in  lieu  thereof 
a  plot  of  ground  containing  16  acres  3  roods  or  thereabouts, 
.and  that  he  {William  John/on)  borrowed  fome  money  on  bonds 
towards  paying  the  purchafe  thereof  he  "  jjave  and  bequeathed 
the  faid  plot  of  ground,  with  the  appurtenances,  unto  the  (kid 
£.  W.,  T.  Bn  J.  </.,  and  P.  W.,  their  executors,  adminiftrators, 
and  affigns,  for  the  refidue  and  remainder  of  the  faid  term,  in 
Graft  that  they  fhould  out  of  the  rents  and  profits,  and  by  mort- 
gage of  the  faid  plot  of  ground,  raife  the  (aid  principal  money 
and  intereft  which  fhould  be  owing  on  the  faid  bonds  and  pay 
the  fame  in  difcharge  of  the  faid  bonds,  and  fubje£t  to  fuch 
charge  fo  to  be  made  on  the  faid  lands,  in  truft  to  permit  and 
fiiffier  the  rents  and  profits  of  the  fame  plot  of  ground  to  be  re- 
ceived by  his  wife  Anne  John/on  until  his  fon  Thomas  John/on 
fhould  attain  21 ;  and  as  fbon  as  he  fhould  attain  21,  in  truft  to 
permit  and  fuflfer  the  rents  and  profits  thereof  to  be  received  by 
nim  during  his  life ;  aiid  after  his  deceafe,  in  cafe  his  fon  fhould 
leave  any  children,  in  truft  for  them;  but  in  cafe  he  left  no 
child,  but  left  a  widow,  then  in  truft  that  the  rents  fhould  be 
paid  to  her  for  life;  and  after  the  deceafe  of  his  fon's  children 
and  widow,  in  truft  for  his  (the  teftator's)  wife  for  life;  and  after      \ 
her  deceafe,  in  truft  to  fell  and  difpofe  of  th^  faid  plot  of  land  for 
the  beft  price  which  could  be  got  for  the  fame,  and  to  pay  and 
difpofe  of  the  money  arifing  from  fuch  fale  unto  and  amongft  all 
and  every  of  his  (the  teftator's)  brothers' and  lifters'  children  which 
fhould  be  then  living,  in  equal  fhares  and  proportions. w    William 
Johnfon  appointed  his  wife  Anne  John/on  fole  executrix  of  his 
will,  and  died  in  1784,  without  having- altered  it     In  1788  his 
widow  Anne  Johnfon  died,  leaving  the  teftator's  fon,  Thomas  John- 
Jinty  her  furviving;  and  in  179 1  the  faid  Thomas  Johnfon  the  fon 
died  a  bachelor  and  inteftate,  aged  26  years*    Upon  the  death  of 
the  widow  and  fon  of  William  Johnfim  the  teftator  without  iflue, 
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1802.       the  truftees  entered  into  pofleflion  of  the  trull  prfinifes,  and 
— •— —      were  about  to  fell  them,  when  Jofeph  Johnfon  (the  Plaintiff), 
NioH      one  of  the  truftees,  and  alfo  one  of  the  legatees,  being  defrrous 
Jounion.      to  purchafe,  application  was  made  to  his  co-trnftees,  as  alio  to 
'  the  different  legatees  (being  23  in  number  befides  himlelf),  to 

know  the  terms  on  which  the  premiles  were  to  be  Ibid,  and  it 
was  finally  agreed  by  the  truftees  and  by  all  the  legatees  (wit- 
Defied  by  a  memorandum  in  writing  to  that  effect,  and  figned  by 
them,  including  the  Defendant  who  was  one  of  the  legatees)  to 
tell  the  honfe  for  300J.  and  the  land  for  700/.,  each  being  di£ 
tin&ly  valued.  This  Aim  the  Plaintiff  agreed  to  give,  and  the 
following  articles  were  in  confequence  prepared  I  "  Be  it  re- 
membered that  it  is  this  day  agreed  between  Edward  Haddington 
of  Sfc.  Philip  Williams  of  fyc.  and  Thomas  Walker  of  fyc.  and 
Jofeph  Johnfon  of  fyc.  as  follows;  to  wit,  the  faid  E.  B.,  P-  W., 
and  T.  W.  do  hereby  agree  that  they  will,  at  their  expence,  on 
or  before  Old  Lady-day  next,  make  out  a  good  title  to,  and  by 
conveyances  and  affignments,  to  be  prepared  at  the  cofts  of  the 
laid  Jofeph  Johnfon,  grant  and  align  unto  the  laid  Jqfeph  John- 
Jon,  his  heirs,  executors,  ad  minift  rotors,  or  aifigns,  or  as  he 
or  they  (hall  direct,  All  that  mefluage  or  tenement,  outbuild- 
ings, backfide,  and  appurtenances  to  the  fame  belonging,  lituate 
in  Rugby  aforefaid,  now  in  the  occupation  of  Mr.  W.L.;  and 
alio  all  that  allotment  of  land  lying  in  the  fields  of  Rugby  afore- 
laid,  containing  16  acres  and  three  roods  or  thereabouts,  now 
in  the  occupation  of  Mr.  S.  D.,  together  with  all  rights,  %c.  Sgc.  1 
In  confideration  whereof,  the  laid  Jofeph  Johnfon  doth  agree 
that  he  will  pay  or  caufe  to  be  paid  Unto  the  faid  E.B.,  P.  W., 
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fiirviving  ailing  executrixes  of  John  Walker  who  furvived  Jofeph        1 802. 
Johnfon  his  co-truftee  in  the  truit  created  by  the  deed  of  the  2  2d      " 

JOMNSON 

oi  Augujl  1J61,)  of  the  fecond  part;  and  one  J.  B.  of  the  third  v. 

part;  and  it  was  therein  witneffed  that  the  faid  Edward Sodding-  John  wn 
tonj  Thomas  Walker,  and  Philip  Williams,  at  the  requeft  of  Jofeph 
Johnfon  (the  Plaintiff),  and  the  faid  J.  W.  and  Lucy  his  wife, 
and  &  W.  and  Elizabeth  his  wife,  affigned  to  J.  B.  as  truftee  for 
Jofeph  Johnfon  (the  Plaintiff)  the  remainder  of  the  term  of  1900 
years  in  the  houfe  and  premifes  in  Rugby.  This  deed  was  exe- 
cuted^ E.  B.  and  P.  W.  two  of  the  truftees,  but  by  no  other 
perfbn.  ©n  the  17th  of  April  1792  a  meeting  of  the  legatees 
was  holden,  at  which  the  Plaintiff  and  Philip  Williams  one  of 
the  truftees  attended,  and  the  purchafe-money  was  then  divided 
among  the  legatees  according  to  their  refpe&ive  fhares.  The 
Defendant  received  his  fhare,  amounting  to  29/.,  and  figned  a 
paper  acknowledging  his  receipt  from  die  four  truftees  of  hit 
fhare,  and  difcharging  them  and  the  eftate.  At  the  Lent  affizes 
1797,  at  Warwick,  a  Mrs.  Sutton,  who  was  the  aunt  and  next  of 
Ion  of  the  teftator's  fon,  Thomas  Johnfon,  recovered  from  the 
Plaintiff  the  houfe  and  premifes  fituate  in  Rugby  by  eje&ment, 
and  afterwards  obtained  a  verdift  for  the  mefhe  profits  thereof, 
amounting  to  74/.  55.  Upon  this  event  taking  place,  18  out  of 
the  24  legatees  paid  back  to  the  Plaintiff  their  feveral  propor- 
tions of  the  money  received  by  them  on  the  fale  of  the  houfe  and 
premifes  to  the  Plaintiff;  but  the  Defendant  and  five  others  re- 
futing to  do  the  fame,  the  prefent  a&ion  was  commenced  in 
order  to  determine  the  queftion.  The  Plaintiff  is  flill  in  pofleC- 
fion  of  the  plot  of  land  in  Rugby  fields  (upon  which  he  has  ex- 
pended a  confiderable  Aim  of  money  in  building,  drainage,  and 
other  improvements),  being  part  of  the  premifes  purchafed  for 
the  faid  fum  of  1 000/.  under  the  aforefaid  agreement  entered 
into  between  him  and  the  other  truftees,  and  receives  annually 
the  rents  and  profits  thereof,  ainbunting  to  35/.  14s.  to  his  own 
ufe ;  and  on  application  made  to  him  on  the  part  of  the  Defer*- 
dant,  refufes  to  relinquifc-the  purchafe  of  the  plot  of  land,  and 
to,  refell  the  fame  for  the  parties  intereft  ed  under  the  teftator's  will. 
The  queftion  for  the  opinion  of  the  Court  was,  Whether  an 
n&ion  for  money  had  and  received  was  maintainable  by  the  Plain- 
tiff agai  nil  the  Defendant  under  the  above  circumftances  ?  If  fb, 
then  a  verdiA  to  be  entered  for  the  Plaintiff;  but  if  the  Court 
fhould  be  of  a  contrary  opinion,  then  a  verdift  to  be  entered 
for  the  Defendant. 
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Vaugkan  Serjt.  for  the  Plaintiff.  This  cafe  fells  within  the 
general  principle  that  where  money  has  been  paid  upon  a  legal 
consideration  which  has  foiled,  it  may  be  recovered  back  in  this 
form  of  action.  Now  the  confideratJon  upon  which  the  Plain- 
tiff paid  to  the  Defendant  as  one  of  the  legatees  his  proportion 
of  the  3001.  for  which  the  houfe  and  cloSc  in  Rugby  were  par- 
chafed,  was  the  covenant  of  the  three  other  truftees  to  convey 
to  him  the  above  premifes  with  a  good  title.  But  the  limita- 
tion to  the  perianal  representatives  of  the  Settlor  in  the  deed  of 
1 761  being  too  remote  after  an  eftaie  tail  (a),  and  the  whole 
tntoreH  in  the  remainder  of  the  term  having  under  that  deed  of 
Settlement  veiled  absolutely  in  the  teftator**  fon,  there  was 
nothing  upon  which  the  devife  to  Edward  Boddington,  Thome* 
Walker,  Jofeph  John/im,  and  Philip  Williams,  could  operate, 
and  confequently  the  three  covenanting  truftees  were  unable  to 
fulfil  their  covenant.  The  queftion  therefore  is,  Whether  the 
Defendant  who  as  a  legatee  has  received  money  from  the  Plain- 
tiff on  the  consideration  of  the  truftees  conveying  a  good  title, 
can  retain  that  money  now  the  title  proves  bad?  If  it  he  laid 
that  the  purchaSer  is  bound  to  guard  himSelf  by  proper  cove- 
nants, the  fame  anSwer  might  have '  prevailed  in  Picketoii 
t.  Litecote  and  Others,  Vin.Ab.  v.  21.  p.  541.  tit.  Vendor  and 
Vendee  {B};  and  yet  there  &Jubpama  is  Said  to  have  hTued  againft 
a  vendor  to  Shew  caufe  why  he  fhould  not  repay  the  money  re- 
ceived upon  a  Sale  of  the  reverfion  of  a  copyhold  which  the  ven- 
dee could  not  enjoy.  Indeed  the  principle  upon  which  the  cafe 
of  Shave  v.  Webb,  1  T.R.  732.  proceeded  is  very  applicable  to 
the  prcSent ;  for  there  a  party  was  allowed  to  recover  back  the 
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to  the  rule  of  caveat  emptor,  as  laid  down  in  Bree  v.  HaJbech^        1802. 
Z>oig.  655.  and  {aid  he  did  not  wifh  to  difturb  it,  but  diftin-      ■ 
guifhed  the  cafe  then  in  judgment  on  the  ground  of  no  convey-      J°H*»o* 
ance  of  the  purchafed  property  having  been  executed  to  the      Johnson. 
purchafer.     So  here  the  indenture  of  alignment  having  been 
executed  by  two  only  of  the  four  truftees  and  by  no  other  per- 
fbg,  the  conveyance  remained  incomplete,  and  the  Plaintiff  is 
entitled  to  recover  back  from  the  Defendant  that  money  which 
the  latter  cannot  in  confidence  retain. 

Baa/ley  Seijt  contra*  The  Plaintiff  is  not  entitled  to  recover 
back  the  money  which  he  has  paid  from  any  perfon;  but  if  he 
be  entitled  to  recover  it  back,  ftill  he  cannot  recover  it  from  the 
prefent  Defendant,  nor  in  this  form  of  a&ion.  There  is  no 
fraud  in  this  cafe,  and  therefore  the  rule  of  caveat  emptor  muft 
prevail  as  laid  down  in  Bree  v.  Holbech.  Indeed  the  proper 
remedy  for  the  Plaintiff  to  adopt  is  to  fue  the  three  truftees,  who 
by  the  article  entered  into  in  ,1791  covenanted  to  convey. 
[Lord  Alvanley  Ch.  J.  If  he  were  to  fue  on  that  article  he  would 
recover  is.  damages  in  a  court  of  law,  and  a  court  of  equity 
would  not  compel  the  truftees  to  convey  that  to  which  they  had 
no  title.]  The  cafe  of  Cripps  v.  Read  is  diftinguifhable  from  the 
prefent,  becaufe  there  the  a£tion  was  brought  againft  the  very 
party  who  had  fold  the  property  as  well  as  received  the  money, 
and  the  fale  refted  merely  on  a  parol  undertaking,  and  not  as  in 
this  cafe  on  an  article  executed  by  thofe  in  whom  the  right  to 
convey  was  fuppofed  to  be.  But  at  all  events  the  prefent  De- 
fendant is  not  liable  to  be  fued,  for  the  contract  of  fale  and  the 
covenant  to  convey  was  made  by  the  truftees  with  the  Plaiptiflfc 
and  the  Defendant  was  no  party  to  that  contract.  The  rule 
therefore  applies  that  where  an  exprefg  contract  between  the 
Plaintiff  and  other  parties  is  proved,  the  Court  will  not  imply  a 
contrail  between  die  Plaintiff  and  Defendant  refpe&ing  the 
fame  fubje&  matter.  Indeed  the  only  way  in  which  the  legatee* 
were  concerned  in  the  tranfa&ion  was  in  giving  their  confent  tp 
what  the  truftees  thought  fit  to  do.  Nor  is  this  the  proper  fbnp 
of  a&ion  to  recover  the  money  which  has  been  paid,  for  thf 
ipecial  contract  is  not  refcinded,  and  till  thatis  done  the  a&ion  ftp 
money  had  and  received  cannot  be  fuftained.  That  the  contract 
is  not  refcinded  appears  from  the  Plaintiff  ftill  retaining  part  of 
his  purcbafe ;  now  as  the  fale  of  the  whole  was  entire,  the  Plain- 
tiff ia  not  at  liberty  to  refcmd  the  contract  in  part  and  cop- 
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fider  it  as  kill  fubfifting  as  to  the  remainder.  Had  this  property 
been  fold  in  parcels  and  by  two  diftinct  contracts,  poffibry  a  very 
different  price  would  have  been  demanded  and  paid.  The  action 
is  all  together  novel,  being  an  attempt  to  fue  legatees  in  a  court 
of  law,  and  to  recover  part  of  the  money  paid  under  a  Special 
contract,  by  treating  that  contrail  as  rescinded  in  part. 

Vaughan  in  reply  obferved,  that  the  Defendant  was  not  fried 
as  a  legatee,  but  as  one  retaining  money  paid  to  him  upon  a 
consideration  which  had  failed,  and  which  he  therefore  could 
not  in  conscience  retain.  He  added,  that  to  fue  the  truftee* 
would  only  produce  a  multiplicity  of  actions,  for  they  would  of 
icourfe  fue  the  legatees  if  the  PI aintiff  recovered  againft  them  J" 
and  that  the  valuation  of  the  houfe  in  Rugby  and  the  valuation 
of  the  plot  of  land  being  diftinct,  the  Plaintiff  had  a  right  to 
treat  them  as  two  diftinct  contracts,  and  confequenUy  might 
refcind  the  one  and  abide  by  the  other. 

,  Cur.  adv.  voU. 
The  opinion  of  the  Court  was  this  day  delivered  by 
Lord  Alvasley  Ch.  J.  who  after  Hating  the  cafe  proceeded 
thus:— The  premifes  out  of  which  the  prefent  difpute  arifes 
were,  together  with  the  plot  of  land  in  Rugby  field,  purchafwl 
by  the  Plaintiff  for  the  grofs  fum  of  loool.;  but  it  is  to  be  re- 
membered that  the  houfe  in  Rvgby  and  the  plot  of  land  in 
Rugby  field  were  each  diftinctly  valued,  the  former  at  the  Aim  of 
300*.  and  the  latter  at  the  fum  of  700*.;  and  upon  thofe  diftinct 
valuations  that  contract  was  entered  into  which  was  afterwards 
reduced  into  the  form  of  an  agreement,  and  that  deed  of  agree- 
ment was  prepared  which  was  executed  by  two  only  of  the  truf- 
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ibme  (among  whom  is  the  prefent  Defendant)  have  refufed;  and  1B02. 
the  qaeftion  now  is,  Whether  under  thefe  circumftances  the  ■ 
Plaintiff  be  entitled  to  recover  againft  the  Defendant  in  an  JoHNSO* 
a&ion  for  money  had  and  ^received?  My  Brother  Heath  non-  Jomnion. 
fuited  the  Plaintiff  at  the  trial,  on  the  idea  that  the  objeit  of 
the  a&ion  was  to  call  upon  a  legatee  to  refund  a  legacy ;  a 
mattei*  which  he  thought  could  only  be  agitated  in  a  court  of 
equity.  It  turns  out  however  that  this  is  not  an  action  for  re- 
payment of  a  legacy.  If  fuch  had  been  the  obje&  of  the  a&ion, 
I  agree  that  it  could  not  have  been  maintained.  If  an  executor, 
thinking  that  he  has  fettled  the  affairs  of  his  teftator,  pay  the 
legacies,  I  have  no  difficulty  in  faying  that  a  court  of  common  ' 
law  would  not  entertain  an  a£tion  for  money  had  and  received 
againft  a  legatee,  fince  fuch  a  court  cannot  take  into  confidera- 
tion,  as  a  court  of  equity  would  do,  the  mode  in  which  the  funds 
might  have  been  applied.  In  the  cafe  of  Mqfes  v.  Macferlan^ 
3  Burr.  1005.,  fome  principles  were  laid  down,  which  are  cer- 
tainly too  large,  and  which  I  do  not  mean  to  rely  on :  fuch  as 
that,  wherever  one  man  has  money  which  another  ought  to 
have,  an  a£Uon  for  money  had  and  received>may  be  maintained ; 
or  that  wherever  a  man  has  an  equitable  claim  he  has  alfo  a 
legal  a&ioh.  I  agree  with  the  opinion  of  my  Lord  Chancellor 
in  the  cafe  of  Cooth  v.  Jack/on,  6  Vef.  Jim.  39.  Where  he  exprefles 
his  doubt  whether  the  courts  of  law  have  not  gone  too  far  in 
the  difcuffion  of  equitable  rights,  fince  they  cannot  adminifter 
equity  in  the  fame  way  as  courts  of  equity  do;  and  fhews  that 
great  injuftice  may  arife  from  fuffering  a  Plaintiff  to  prevail  in 
a  court  of  law,  whereas,  if  he  were  obliged  to  leek  his  remedy 
in  a  court  of  equity,  much  would  alfo  be  provided  in  the  De- 
fendant's favour.  No  man  therefore  is  more  difpofed  to  be 
cautious  in  admitting  equitable  matters  to  be  agitated  in  a  court 
of  law  than  myfelf.  JBut  as  this  is  not  a  cafe  between  an  exe- 
cutor and  a  legatee,  in  which  the  former  feeks  to  recover  the 
amount  of  any  legacy  paid  to  the  latter,  but  between  the  pur- 
chaser and  vendor  of  an  eftate,  my  difficulty  has  been  how  far 
the  agreement  is  to  be  confidered  as  one  contract  for  the  pur- 
chase of  both  fets  of  premifes,  and  how  far  the  party  can  re- 
cover fb  much  as  he  has  paid  by  way  pf  confideration  for  the 
part  of  which  the  tide  has  failed,  and  retain  the  other  part  of 
the  bargain.  This  for  a  time  occasioned  doubts  in  my  mind : 
for  if  the  latter  queftion  were  involved  in  this  cafe  it  would  be  a  , 

fubje&  for  a  court  of  equity.     If  the  queftion  were  how  far 

the 
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i  Gos.  the  particular  put  of  which  the  title  has  felled  formed  an  efien- 
—  tial  ingredient  of  the  bargain,  the  grofleft  injuftice  would  enfue 
Jobhidi)  jf  a  party  were  fuflered  in  a  court  of  law  to  fay  that  he  would 
Johmsok.  retain  all  of  which  the  title  was  good,  and  recover  a  propor- 
tionable part  of  the  purcbafe- money  for  the  reft.  Potfibly  tha 
part  which  he  retains  might  not  have  been  fold  unlets  the  other 
part  had  been  taken  at  the  lame  time :  and  ought  not  to  be 
valued  in  proportion  to  its  extent,  but  according  to  the  various 
circumftanccs  connected  with  it.  But  a  court  of  equity  may 
inquire  into  all  the  circum  fiances,  and  may  afcertain  how  fkr 
one  part  of  the  bargain  formed  a  material  ground  for  the  reft, 
and  may  award  a  compensation  according  to  the  real  ftate  of 
the  tranlaction.  In  this  cafe  however  no  liich  queftion  arifes : 
for  it  appears  to  me  that  although  both  pieces  of  ground  were 
bargained  for  at  the  fame  time,  we  mull  conlider  the  bargain  as 
confiding  of  two  diltinct  contracts;  and  that  the  one  part  was 
fold  for  300/.  and  the  other  for  700/.  It  has  not  been  fug- 
gefted  that  they  were  neceffary  to  the  occupation  of  each  other. 
It  amounts  therefore  to  no  more  than  this :  that  the  Plaintiff 
being  one  of  the  executors  who  were  about  to  fell  the  houfe, 
*  and  alio  to  fell  the  land,  to  both  of  which  the  legatees  under- 

took to  make  a  good  title,  advanced  his  money  to  the  legatees 
on  the  purchafe  of  thofe  two  lots,  and  now  fecks  to  recover  back 
the  money  for  one  of  them,  becaufe  the  title  to  that  has  proved 
defective.  We  by  no  means  with  to  be  uuderftood  to  intimate 
that  where  under  a  contract  of  fale  a  vendor  does  legally  convey 
all  the  title  which  is  in  him,  and  that  title  turns  out  to  be  de- 
fective, the  purchafer  can  file  the  vendor  in  an  action  for  money 
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Pitcher  v.  Martin.  pray  3,ft. 

T  n  this  cafe  a  queftion  arofe,  Whether  a  plea  of  bankruptcy  in  c.  b.  a  plea 
A  ought  to  be  figned  by  a  Serjeant?  ;  t^tZX 

The  Courts  after  referring  to  the  officers,  decided  that  by  the  •  Serjeant. 
pra&ice  of  this  Court  fuch  a  plea  muft  be  figned  by  a  Serjeant, 
and  might  be  treated  as  a  nullity  if  not  4b  figned.  (a) 

(«)  A  tender  of  iffue  muft  be  figned  by  muft  be  To  figned.     Brotitr  r.  Simftfvt% 

a  Serjeant,  but  a  joinder  in  jflbe  need  not.  ante,  voL  2.  p.  336.    Dwgla*  v.  Child,  ibid* 

Vide  El  lit  v.  Govey,  antey  vol.  I.  p.  469.  in  notiu 
Both  a  demurrer  and  a  joinder  in  demurrer 
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•  ••■... 

years  of  rent  being  due  from  the  Plaintiff  to  the  landlord.  Upon        1 802. 
this  evidence  his  Lordfhip  nonfuited  the  Plaintiff.  — — 1 

Clayton  Serjt.  now  moved  for  a  rule  to  fhew  caufe  why  the     Pa*t*1dg* 
nonfuh  fhould  not  be  let  afide,  urging  that  as  the  Plaintiff  had      Sowirbt. 
done  every  thing  to  fulfil  his  part  of  the  agreement,  the  Defend- 
ant was  bound  to  perform  what  he  had  contra&ed  for. 

But  The  Court  were  of  opinion,  that  as  the  furniture  was  lia- 
ble to  be  diftrained  for  the  arrears  due  from  the  Plaintiff  to  his 
landlord,  the  Defendant  was  not  bound'to  take  them,  and  was 
therefore  excufed  from  the  performance  of  the  agreement 

Clayton  took  nothing  by  his  motion. 


(In  the  Exchequer  Chamber.) 

Hague  Gent.  One,  8$c.  v.  French;  in  Error.  >w»5th. 

TERROR  from  a  judgment  of  the  Court  of  King's  Bench  in  an  If  1  bill  of  ex- 
*^  aftion  otqfumpjit,  brought  by  the  payee  againft  the  acceptor  ^S^JJ"1* 
of  a  bill  of  exchange.     The  firft  count  of  the  declaration  ftated  months  after 
that  one  R.  C,  "  heretofore,  to  wit,  on  the  i5th<lay  of  Septem-  d^bTe^eir. 
ber  in  the  year  of  our  Lord  1 800,  fyc.  according  to  the  ufage,  fyc.  ed,  the  Court 
drew  her  certain  bill  of  exchange  in  writing,  bearing  date  the  J^Lj^JyJ  tiro 
day  and  year  aforelkid,  and  thereby  required  the  Plaintiff  in  er-  months  after  the 
ror  to  pay  to  the  Defendant  in  error,  two  months  after  the  date  J|J  mioV^hj 
of  the  laid  bill,  the  fum  of  19/.  1 8s.  7^.,"  and  proceeded  to  allege  **&  count  of  a 
acceptance  by  the  Plaintiff  in  error,  and  his  promife  to  pay.  The  ^[^DefiSu 
id  count  was,  "  And  whereas  the  Grid  R.  C.  afterwards,  to  wit,  »*  heretofoce, 
on  the  lame  day  and  year  aforefaid,  at,  fyc.  according  to  the  ufage,  Su^1^^  tf'wi* 
$c>  made  and  drew  her  certain  other  bill  of  exchange  in  writing  °f  «««*»•»§•,  . . 
upon  the  laid  Plaintiff  in  error,  and  thereby  required  him  to  dlj^'jtw 
pay  to  the  Defendant  in  error,  two  months  after  date  thereof  afartftid,  pay 
19/.  18*.  7&  value  received;"  and  then  proceeded  as  the  firft  afteVdatt?  Th« 
count,  averring  acceptance  of  the  bill  by  the  Plaintiff  in  error;  fccolKl  «<*»* 
"  to  wit,  on  the  lame  day  and  year  aforefaid ;"  and  his  promife  wards,* to  wit,  m 
to  pay.     Upon  this  declaration  there  was  judgment  below  by  tht  ^y tod. 
nil  dicit,  and  a  writ  of  inquiry  executed;  the  Plaintiff  in  error!  the^efendant 
after  affigning  the  general  errors,  proceeded  thus :  "  That  the  d"w  f  .\?r^n 
damages  have  been  afleffed  for  and  adjudged  to  the  laid  De-  exchange,  pay. 

able  two  months 
after  dace ;  without  mentioning  an/  expreff  date  in  rithtrrcouAt.   Held  that  both  counu  were  good. 

fendant 
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fondant  in  error  upon  the  whole  of  the  aforefaid  declaration  ge- 
nerally, whereas  it  appears  in  and  by  the  record  aforeiaul  that 
the  fe«>nd  count  of  the  {aid  declaration  was  and  is  infuffieient 
in  law,  and  that  no  damages  could  or  ought  by  law  to  have  been 
affiiffed  or  adjudged  to  the  laid  Defendant  in  error  in  refpefl 
thereof,  or  of  the  fuppofed  promife  and  undertaking  therein 
mentioned,"  praying  in  the  ufual  form  that  the  judgment  might 
be  reveried. 

Barrow,  for  the  Plaintiff  in  error,  now  objected  that  the  fe- 
cond  count  of  the  declaration  could  not  be  fuftained,  inaJmuch 
as  no  date  to  the  bill  was  ftated ;  for  the  bill  being  payable  at 
two  months,  without  a  date,  it  was  impoffible  to  afcertain  the 
time  of  payment ;  that  although  in  De  la  Courtier  v.  Bellamy, 
2  Show.  422.  the  Court  held  that  it  might  be  intended  that  the 
date  of  the  bill  was  the  day  of  the  drawing,  yet  in  that  cafe  the 
day  on  which  the  bill  was  drawn  was  cxprefely  ftated,  whereas 
in  the  prefent  cafe  the  day  of  the  drawing  was  only  to  be  col- 
lected from  words  of  reference  to  the  firft  count,  where  the  day 
of  drawing  was  laid  under  a  to  wit. 

Laws  contrd  was  flopped  by  The  Court,  who  were  of  opinion 
that  the  cafe  was  not  diftinguifttable  from  De  la  Courtier  r.  Bel- 
lamy, and  that  they  might  well  intend  the  date  of  the  bill  to  have 
been  the  day  of  the  drawing  ftated  in  the  firft  count. 

Judgment  affirmed. 


Macdonnell  v.  Macdonnell. 
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BeyUy,  on  the  other  hand,  inlifted,  that  although  the.  plea  were        1802.  ' 
not  a  complete  anfwer  to  the  whole  declaration,  yet  that  the      ■■ 
judgment  ought  not  to  hare  been  figned  for  the  whole  fum  men-  Macd°nk*11' 
turned  in  the  declaration,  but  ought  to  have  been  taken  for  all  Macdohmill. 
«cept  1x4/.  75.  4Ji,  for  that  the  plea  might  be  taken  to  apply 
to  the  firft  count  of  the  declaration. 

But  Th*  Court  were  of  opinion,  that  as  the  plea  was  pleaded 
.  to  the  whole  declaration,  it  muft  be  confidered  as  no  plea  within 
the  meaning  of  the  Judges'  order. 

.  Rule  difcharged. 


July  ad. 
%Taun.  ill. 

Kenrick  v.  Lord  Wm.  Beauclerck.  xr«.Vif«w. 

169. 

*T*BE  following  cafe  was  lent  by  the  Lord  Chancellor  for  the  A.  detifed  thus, 
X   opinion  of  this  Court:  ^SSi1** 

Thelwall  Price,  late  of  Bathafern  Park  in  the  county  of  Den-  eftate,  fubjed  to 
high  Efq.  being  at  the  time  of  making  his  will  hereinafter  fet  °^btt  "^ 
forth,  and  at  the  time  of  his  death,  feized  to  him  and  his  heirs  of  1  gfre  and  devuV 
divew  lands  in  the  feveral  counties  of  Denbigh,  Flint,  Merioneth,  J^^?" ** 
Caernarvon,  and  Anglefea,  duly  made  and  publHhed  his  faid  laft  real  eftatta,  and 
wfll  and  teftament  in  writing,  the  material  claufes  of  which  were  e^t™^1*??*1 
as  follow;  "  And  as  to  my  real  and  perfonal  eftate  whatfoever  M.  and  Q.w. 
and  wherefoever,  fubjeft  to  and  chargeable  with  my  juft  debts  on^foU^bf 
and  funeral  expences,  I  give,  devife,  bequeath,  and  difpofe  trufU,™,.  to 
thereof  as  follows ;  that  is  to  fay,  I  give,  devife,  and  bequeath  my  Ihey"  ifpofcrf 
real  eftates,  lands,  tenements,  and  hereditaments  in  the  feveral  my  perianal 
counties  of  Denbigh,  Flint,  Merioneth/hire,  Caernarvon/hire,  and  chargeof  my 
Anglefea,  and  elfewhere,  and  alfb  all  my  perfonal  eftate,  goods,  debtt*  funeral  ex- 
chattels,  and  efte&s  whatfoever  unto  John  Mo/iyn  of  Segroit  in  j^S  a*  I  may 
ike  faid  county  of  Denbigh  Efq.  and  Owen  Wynne  of  Crqffne-  diredandaeto 
myydd  in  the  faid  county  of  Denbigh  Efq.  and  their  heirs,  upon  Jbbjea  tomy  ' 
truft,  and  to  and  for  the  feveral  ufes,  traits,  intents,  and  pur-  dobtl  and  fuch 
pofos  following ;  that  is  to  fay,  To  the  intent  that  the  faid  John  ma^i^eand 
Mojlyn  and  Omen  Wynne  and  the  furvivor  of  them,  and  the  dw** ******* 
•heirs,  executors,  and  administrators  of  fuch  furvivor,  fhall  and  life. '  Held  chat 
do  in  the  firft  place  apply  and  difpofe  of  my  perfonal  eftate,  or  gfjj  j1^?* 
to  much  thereof  as  fhaU  be  fufficient  for  that  purpofe,  to  and  in  in  the  realty 

for  bis  life,  and  J.  M.  and  0.  W.  took  no  eftate  therein. 

payment 


l803. 

fend 

i^r 

ner 
th 

FisHca. 

i 

'..-•     ",-,'^/*'^  a"*1  fucn  ^argc  r, 

,  ^  »■     ii  r'r*ifxt  '•'  "'Lg  0r  rim» hereafter  think 

*""""■  ^'•^^■y^ft^ueflth  (he  lame  unto  m 

j**1,      j^-ift't  ■  .  rf-.v/.nBi  Prirr  nf  Hhmrln*.  fni 


r*  v/1r£BM 

.y>  ■"'    ,#iK**l  expences,  and  to  and 

'  ■/<**£  *• '  niay  °y  tn's  or  any  future 

'*■  '.■(** '""vlii  *"*'  a"*)  'n  dilcharge  of  fuch 

.-"  '^'■■jjirf*,^J*r«*  'n  difcharging  the  trufts  of 

■ ""  '.•**..-  ""'''^flje  real  eftates  whatsoever  and  where- 

"  '  <,""~1"  -hargc  and  charges  as  I 

r  think  pro]>cr  to  make, 

my  con  fin  Hi  chard 

/**r '  (jU'rf1  "jflilham  Price  of  Rheaias,  for  and  during  the 

ifT,g^  ^irs'  '*•"     **e  then  l'lltai'«1 1'"-'  I'ftatcs,  on  the 

£r*"lJE"fc  of  the  faid  *W»*  /V/rr,  in  drift  fettlc- 

■Jin'  "•"I j  ui  (Jrfiult  of  fuch  iffuc,  deviled  them  to  the  Rev. 

nun"  ,ffr  of  Itfdboum  in  the  county  of  Lincoln  for  his  life; 

jE*5* 'y,  denth  to  his  iffue  male  and  female  in  itricl  lettie- 

*pl1*  'uil>  l0  default  °f  fucn  *"ue>  ty  Richard  Kcnrirk,  cldcft 

J*"*.'  ^(fr.'W  Kenrick,  of  the  city  of  Uhrflcr  Efq.  lor  and  dnr- 

.     (ip  term  of  his  natural  life;  and  utter  his  deceal'e,  to  hii 

"j     iaale  and  female,  in  Uriel  iittleniciit,  and  added  n  prorifoj 

\.  whoever  mould  take  the  eftates  fhould  bear  the  l'urname  of 

•rfitlvall,  and  make  the  mnnfion-houib  at  liathnfern  Park  their 

njiial  and  common  place  of  abode  mid  reudence ;  and  on  their 

,-cnual  1<>  to  do,  declared  the  above  devilb  void,  and  bequeathed 

bis  eftates  to  his  own  right  heirs  for  ever. 

Hie  qucftinns  for  the  opinion  of  the  Court  were,  ift,  Whe- 
ther the  truftees  in  the  will  of  the  teftator  Tltehixill  Price  took 
any  eftate  at  Jaw '(  adly,  Whether  the  tenant  for  life  took  any 
eft  ate  at  law  ? 

Lens  Serjt.  for  the  Plaintiff.  Thcqudlion  is,  Whether  nny  legal 
'"  l!  vefted  in  the  truftees 
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A.  was  created  a  truftee  for  no  other  purpofe  than  that  of  receiv- 
ing with  one  hand  in  order  to  pay  over  with  the  Other.  But 
where  any  thing  is  appointed  to  be  done  by  the  truftee  beyond 
the  mere  receipt  of  the  profits,  the  eftatc  mult  remain  in  him 
for  the  purpofe  of  enabling  him  to  difcharge  the  trull  which  the 
teftator  has  dire&ed  that  he  and  no  one  elfe  Hi  all  execute.  In 
this  cafe  the  teftator  firft  exprefles  his  intention  to  make  the  de- 
vile  of  his  real  and  perfbnal  eftate  fubje£t  to  and  chargeable  with 
his  juft  debts  and  funeral  expences,  and  then  devifes  firft  his 
real  eftates  and  then  his  perfonal  eftates  to  truftees,  dire&ing 
the  application  of  the  perfonal  eftate  to  the  payment  of  debts, 
funeral  expences,  and  legacies,  and  then  devifes  his  real  eftates 
to  the  tenant  for  life,  fubje&  to  his  debts  and  fuch  charges  as  he 
may  make  upon  them.  The  devife  to  the  truftees,  therefore, 
coupled  with  the  firft  expreffions  of  the  will,  impofes  on  them 
the  duty  of  paying  the  debts,  and  confequently  gives  them  the 
legal  eftate.  However  flight  the  obje£t  of  the  truft  may  be,  it 
is  fiifficient  that  the  teftator  has  appointed  the  truftees  as  the  per* 
£bns  to  carry  that  obje&  into  execution:  and  the  ftatute-wili 
not  operate  to  veft  the  eftate  in  the  cejiuy  que  trti/ls  unlefs  they 
would  take  precifely  the  fame  eftate  as  the  truftees.  The  eftates 
indeed  are  given  to  the  devifee,  fubjeft  to  the  payment  of  debts: 
but  until  that  payment  has  been  made  the  eftates  do  not  veft  in 
him*  And  though  if  the  eftates  were  immediately  yefted  in  him 
the  Court  of  Chancery  would  make  him  a  truftee  for  the  pay- 
ment, yet  as  the  teftator  has  thought  proper  to  appoint  other 
perfons  as  truftees  for  that  purpofe,  the  legal  eftates  muft  veft  in 
them  in  order  to  enable  them  to  execute  that  intention.  In  the 
cafe  of  Bagshaw  v.  Spencer,  i  Vef.  144.  Lord  Hardwicke  laid 
great  ftrefs  upon  the  whole  fee  being  conveyed  to  the  truftees  by 
the  wordk"  heirs,"  in  which  refpe&,  he  laid,  it  differed  from  other 
cafes  which  he  cited,  where  nothing  but  a  chattel  intereft  was 
conveyed  to  the  truftees.  The  cafe  ofShapland  v.  Smith,  1  Broom's 
Chan.  Ctu  75.  is  a  ftrong  authority  to  fhew  that  where  the  trus- 
tees hove  any  thing  to  do  the  legal  eftate  will  veft  in  them :  for 
in  that  cafe  the  truftees,  after  deducing  rates,  taxes,  and  repairs; 
ware  to  pay  over  the  refidue  of  the  profits  to  the  devifee  for  his 
life;  and  yet  they  were  held  to  take  a  legal  eftate.  So  in  Sifoejler 
<L  Lam  v.  Wilfon,  2  71  #.444.  where  the  devife  was.  to  truftees  in 
truft  tp  receive  the  rents  and  profits  during  the  life  ofA.9  and  that 
filch  rents  and  profits  fhould  be  applied  for  the  fubfiftence  and 
maintenance  o{A.  during  his  life,  the  truftees  took  a  legal  eftate.. 
VOL.UU.  w  Ami 
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Kehrick 

LordW. 
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lfloa.       And  in  the  cafe  of  Doe  d.  Blake  v.  Luxtm,  6  71. 7?-  289.  where  all 

-— — *      tlie  trulls  had  been  executed,  and  nothing  remained  to  be  done 

„    .        by  the  truftees,  yet  having  once  taken  a  legal  eftate,  Lord  Ken- 

Lord  w.      yon  was  of  opinion  that  without  a  Surrender  of  their  eftate  the 

devifee  could  not  maintain  an  ejectment. 

Bayley  Serjt.  contra.  1  do  not  dilpute  any  of  the  cafes  which 
have  been  cited,  but  I  deny  their  application  to  the  cafe  before 
tile  Court.  It  is  clear  that,  if  it  had  appeared  upon  the  face  of 
Shis  will  that  the  truftees  were  directed  to  do  ally  thing  they  mull 
have  taken  a  legal  eftate :  but  in  this  will  there  are  no  directions 
to  that  effect.  The  teftator  has  not  directed  them  to  pay  the  , 
debts  out  of  the  real  eftate :  the  payment  of  the  debts  is  only 
made  a  charge  upon  the  devifees.  Where  the  teftator  intended 
that  they  Ihould  have  any  management  of  his  property  he  has  fo 
expreued  himlelf  in  prccife  terms ;  for,  with  refpect  to  his  per- 
fonal  eftate,  he  exprefsly  gives  it  to  the  truftees  upon  trull  to  pay 
his  debts,  legacies,  and  funeral  expences.  But  iri  the  difpofition 
of  his  real  eftate  he  employs  no  words  to  fhew  that  the  truftees  - 
were  to  have  the  difpofal  of  the  profits. 

Cur.  ado.  vuti. 

The  opinion  of  the  Court  was  this  day  delivered  by 
Lord  Alvanley  Ch.  J.  We  have  looked  into  the  cafes  u» 
feo  whether  any  thing  was  to  be  found  to  alter  the  opinion 
which  we  formed  upon  the  argument.  But  thofe  cafes  all 
tend  to  fhew  that  the  queftion  upon  which  the  prefent  cafe  muft 
depend  is  this,  viz.  Whether  fufficient  appears  upon  the  face  of 
this  will  to  demonstrate  an  intention  in  the  teftator  that  the 
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that  the  truftees  fhould  take  a^ legal  eftate  for  the  purpofe  of  exe-        1 802. 

cuting  the  trufts;  and  the  fame  may  be  faid  of  Harton  v.  Harton,      

7  T.R.6tyi.  where  the  eftate  was  limited  to  truftees  upon  truft  to         *nrick 
permit  three  married  women  fucceffively  to  take  the  rents  and  pro-       Lord  w. 
fits.     In  the  latter  cafe  Lord  Kenyon  fays,  that  Jones  v.  Lord  Say 
and  Seal,  8  Fin.  Abr.  262  Js  a  cafe  by  itfelf,  by  which  I  fuppofe  he 
means  that  it  is  a  doubtful  cafe,  though  he  admits  that  it  had 
been  recognifed  to  be  law  by  Lord  Hard-xickc  in  BagsJiaw  v. 
Spencer.     And  indeed  that  cafe  tends  to  fhew  that  even  where 
fbmething  might  remain  to  be  done  by  the  truftees  the  eftate  might 
be  executed  in  the  devifee :  for  it  was  held  that  by  the  words  of 
the  will  the  ufe  was  executed  in  the  truftees  and  their  heirs  during 
the  life  of  the  feme  covert,  and  after  her  death  it  was  executed  in 
the  perfbns entitled  to  take,  charged  with  the  annuities.  The  other 
cafes  of  Shapland  v.  Smith  and  Silvejler  d.  Law  v.-Wll/bn,  only 
illuftratetheprincipleftated  in  my  Brother  Williams's  note.  Unlefs1  3&*ft>35t- 
therefore  k  appears  manifeftly  that  the  teftator  intended  that  the 
truftees  fhould  be  a&ivc  in  paying  the  debts,  the  legal  eftate  will 
not  veft  in  them.     The  queftion  is,  Whether  there  be  any  fuch- 
apparent  intention  on  the  face  of  this  will  ?    It  would  indeed  be 
much  more  convenient  that  the  legal  eftate  fhould  be  vefted  in         / 
truftees  for  the  payment  of  the  debts  than  that  the  truft  fhould  be 
executed  by  the  devifee,  under  the  dire&ion  of  a  court  of  equity; 
for  a  court  of  equity  could  not  enable  the  devifee  to  make  a  com- 
plete title  to  the  eftate.     But  this  is  only  an  argument  ab  inconve* 
nienti,  from  which  we  cannot  conftrtie  the  teftator  to  have  faid  what 
in  &£t  he  has  not  faid.     Perhaps  if  it  had  been  fuggefted  to  him 
he  would  have  direfted  that  the  payment  fhould  be  made  by  the 
truftees ;  but  he  has  not  done  fo.     This  is  a  mere  devife  charged 
with  thepayment  of  debts.  In  difpofing  of  the  perfonal  eftate  the 
teftator  duge&s  the  truftees  to  pay  his  debts,  legacies,  and  funeral 
expences;  but  in  the  limitation  of  the  real  eftate  he  does  not 
even  fay  after  payment  of  his  debts  and  fuch  charges  as  he  fhall 
make,  to  the  ufe  of  the  tenant  for  life,  but  fubjccl  to  his  debt* 
and  fuch  charges  as  he  fhall  make.     Upon  thefe  grounds  we  are         ^ 
all  of  opinion,  and  fhall  fo  certify,  that  the  truftees  took  no  legal 
eftate  in  the  premifes,  but  that  Richard  Price  took  an  eftate  at  % 

-law  for  life,  charged  with  the  payment  of  debts. 

The  following  certificate  was  fent  to  the  Lord  Chancellor :  ' 
This  cafe  has  been  argued  before  us,  and  we  are  of  opinion  that 
the  truftees  named  in  the  will  of  Thelwall  Price  did  not  take  any 
eftate  at  law  in  the  real  eftates  devifed  by  the  faid  v:ill. 

n  2  We 
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We  are  alio  of  opinion,  that  Richard  Price,  the  tenant  for  lite, 
took  a  legal  eftate  in  the  laid  real  cftatos. 

Aj.vakley. 
T.  Heath. 
G.  Rooke. 
A.  Chambke. 


Jut  JCtll. 

A  fummoiu  for 


Decker  v,  Shedden. 

IN  this  cafe  a  declaration  de  bene  ejfe  was  delivered  to  the  Defen- 
dant's attorney  on  the  13th  of  Mat/,  and  on  the  lame  (lay  a 
rule  to  plead  was  given,  which  was  by  miftake  entered  in  the 
King's  Bench  inltead  of  this  court ;  on  the  1 7  th  of  May  the  De- 
fendant entered  an  appearance,  and  a  plea  was  demanded;  on  the 
fame  day  the  Defendant  took  out  a  fummons  for  further  time  to 
plead,  but  did  not  attend  at  the  return  of  the  fummons ;  on  th« 
20th  of  May  the  Plaintiff  figned  judgment  for  want  of  a  plea. 

To  fet  afide  this  judgment  for  irregularity,  Lnafmuch  as  the 
Defendant  had  not  been  properly  ruled  to  plead,  a  rule  nifi.  was 
obtained  on  a  former  day.  (a) 

Shepherd  and  Lens  Serjts.  now  fhewed  caufc,  and  infilled  that 
the  irregularity  complained  of  had  been  waved  by  the  Defendant  s 
taking  out  a  fummons  for  further  time  to  plead,  and  cited  Towers 
v.  Pawel,  1  H.Bl.  87.  where  a  Plaintiff  having  obtained  time  to 
declare,  the  Court  held  a  rule  to  declare  unneceffiury  in  order  to 
fupport  a  judgmentof  nonpros;  that  rules  to  plead  are  only  given 
in  order  to  apprize  the  Defendant  when  he  is  to  plead,  and  that  a 
Defendant  by  praying  time  to  plead  excludes  any  prefumption 
if  the  tin  it.1  ;i'  v.liii.-ii  lii.MiiL'ht  to 


in  the  Forty-second  Year  op  GEORGE  III.  tZt 

_  i 

Bejl  Serjt  in  fupport  of  the  rule  urged,  that  a  mere  fummons  1802, 

for  further  time  to  plead  not  attended  by  the  party  taking  it  out  ^— 

was  no  waver,  and  that  on  this  ground  the  prefent  cafe  was  di£  Dec«** 

tinguilhable  from  Towers  v.  PoweL  Shiddck. 

The  Court  were  of  opinion  that  the  fummons  for  time  to  plead 
did  not  wave  the  neceffity  of  a  rule  to  plead,  that  fummons  not 
having  been  followed  up  by  an  order. 

_  i 

Rule  abfolute- 


Elliot  v.  Edwards.  juty  5th#. 

r"pHi8  was  an  action  for  money  had  and  received,  and  was  a.  having  fold 
-*•    brought  to  recover  from  the  Defendant  as  auctioneer  the  ceruiw  letfeboleV 
iiim  of  45/.  being  the  amount  of  a  depofit  paid  into  his  hands  affigofcTthem  by 
by  the  Plaintiff  on  the  purchafe  of  a  leafehold  eftate.  indenture,  coo- 

The  caufe  was  tried  at  the  Guildhall  Sittings  in  this  term  chat  b.  (hould 
before  Mr.  Juftice  Chambtc,  when  a  verdift  was  -found  for  the  n*  •*sn  °*** 
Plaintiff,  with  liberty  to  the  Defendant  to  apply  to  the  Court  to  of  the  purchafe 
have  a  nonfuit  entered.     The  fa&s  of  the  cafe  were  as  follow :  JJ,on^lhouUL 
William  Emblin  being  poffeffed  of  a  leafe  of  certain  premifes  and  B.  and  C.  * 
wherein  he  carried  on  a  fchool,  agreed  with  Morgan  William  2£eDfa™cd  SjL- 
Johnes  for  the  fale  of  the  {aid  leafe,  together  with  the  good-will  executor*,  ad-* 
of  the  fchool  for  1000/.  and  certain  goods  and  fixtures  upon  the  ^^^^ 
premifes  to  be  paid  for  according  to  valuation*     It  was  agreed  payment  of  the 
that  the  find  1000/.  together  with  the  amount  bf  the  valuation  x^*!^,,^ 
of  the  faid  goods  and  fixtures,  fhould  form  an  aggregate  fum  to  .twin? been 
be  paid  and  fecured  by  the  faid  M.  TV.  Johnes  to  the  laid  William  ^£f££ 
Emblin,  and  that  on  payment  of  500/.  part  thereof  on  the  25th  ofB.  wh*had 
of  December  then  next,  poffeflion  of  the  leafe  and  premiles,  goods,  3SuV^|J  pur" 
fixtures,  and  efie&s,  fhould  be  delivered  up  and  abfolutely  at-  were  fold  by  the 
figned  to  the  faid  M.  W.  Johnes.     By  indenture  of  the  7th  of  JS^^jJf 
January  1801,  between  William  Emblin  of  the  firft  part,  M.  W.  pofit  and  agreed 
Johnes  of  the  fecond  part,  and  Matthias  Pierce  of  the  third  part,  £32^  £j.. 
reciting  the  original  leafe  to  William  Emblin,  and  the  faid  agree-  »«g  a  good  title, 
ment,  and  that  the  goods  and  fixtures  had  been  valued  at  390/.  nOT-peymenTof 
and  that  500/1  had  been  paid  in  purfuance  of  the  faid  agreement  the  purchafe* 
by  the  faid  M.  W.  Johnes  to  the  faid  William  Emblin^  the  faid  ^iCfficknt 
William  Emblin  affigned  over  the  goods  and  fixtures  abfolutely,   ^.ieaion  to  the 
and  the  leafehold  premifes  for  the  remainder  of  the  term,  fubjeft  JJJjjjj,  recQW^rD% 
to  the  rents,  covenants,  conditions,  and  agreements  therein  ex-  '  •<*  his  depofit 

^  gp,  .   m  an  action  for 

N   3  preflea  money  had  and. 
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prefled  and  contained.  The  indenture  contained  the  following 
provifo :  "  Provided  always,  and  theie  preients  are  upon  this 
condition  neverthelcfs,  that  he  the  faid  M.  W.  Jolines,  his  execu- 
tors and  adminiftrators,  (hall  not  nor  will  at  any  time  or  times 
hereafter  (until  the  money  agreed  to  be  paid  and  (ecured  onto 
the  laid  William  Emblin,  his  executors,  adminiftrators,  and 
afligus,  by  the  (hid  M.  W.  Juhnes,  his  executors  and  admiftra- 
tors,  amounting  to  890/.  for  the  good-will  and  pur  chafe  of  the 
laid  goods  and  fixtures  in  the  faid  recited  agreement  contained, 
be  paid  and  fatisfied  to  the  faid  William  Emblin,  his  executors, 
adminiftrators,  and  aftlgns,  and  for  the  due  payment  of  which 
the  faid  M.  Place  is  the  furety  of  the  faid  M.  IV.  Johnes)  under- 
let, leafe,  aflign,  transfer,  or  ict  over  unto  any  pcrfon  or  perfons 
for  all  or  any  part  of  the  (aid  term  in  the  faid  recited  indenture 
of  lealc  mentioned,  all  or  any  part-of  the  laid  premifes  hereby 
afCgncd,  without  the  joint  licence  and  confent  of  them  the  find 
William  Emblin  and  Matthias  Pierce,  in  writing  under  their 
hands  full  had  and  obtained."  The  indenture  alfo  contained  a 
covenant  on  the  part  of  M.  W.  Johnes  and  Matthias  Pierce,  for 
thcmfelves,  their  executors,  adminiftrators,  and  ailigns,  for  the 
payment  of  the  remaining  (urn  of  890/.  by  inftalments  of  100/. 
each,  on  every  fucccdive  Midfttmmer  and  Chrijlmas  day,  and  90/. 
on  the  laft  instalment,  with  a  provifo,  that  Matthias  Pierce  fhoukl 
not  be  called  upon  until  after  two  months*  notice  of  the  default 
of  M.  W.  Johnes.  The  leafehold  premifes  above  mentioned 
having  been  taken  in  execution  under  a  fieri  facias  for  a  debt 
due  from  the  fold  M.  W.  Johnes  to  Mcffrs.  Smith  and  Co.  of 
641/.  11s.  were  put  up  to  fale  by  public  miction  on  the  13th  of 
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figning  without  the  joint  licence  of  William  Emblin  and  Mattkiar       1 867. 
Pierce;  and  2dly,  That  if  the  Plaintiff  fhould  complete  his  pur-  t 

chafe  and  take  an'affigmnent  of  the  premifes,  he  would  be  liable         L"9T 
by  the  covenant  in  the  deed  as  affignee  of  M.  W.  Johnes  to  make     £dwabd«, 
good  to  William  Emblin  the  remaining  inftalments  yet  unpaid. 
The  cafe  of  Doe  d.  Mitchenfon  v.  Carter,  8  T.  R.  5  7.  puts  an  end 
to  the  firft  objection,  it  having  been  there  exprefily  decided, 
that  a  file  of  lcafehold  premifes  under  an  execution  did  not  fell 
within  the  terms  of  a  provifo  againft  affigning,  becaufe  it  was  a* 
proceeding  in  invitum.     And  whether  the  provifo  be  not  to   * 
affign  generally,  or  not  to  affign  until  a  particular  event  (hall 
have  happened,  the  operation  of  law  is  the  fame.    With  refpecl  * 
to  the  fecond  objection,  the  covenant  of  M.W.  Johnes  and  Mat"  s 

tkias  Pierce  is  not  a  covenant  running  with  the  land,  but  is  a 
covenant  in  grofs,  and  merely  binding  upon  them  perfbnally. 
It  is  true  that  the  covenant  contains  the  word  "  affigns,"  and 
that  there  are  cafes  where  the  affignee  will  be  bound  by  that  * , 

word,  though  he  will  not  without  it.  But  it  is  manifeft  in  the 
prefent  cafe,  that  the  word  "  affigns"  could  never  have  been  in- 
tended to  defcribe  the  affignees  of  the  premifes  in  queftion?  for  , 
the  covenant  is  joint,  and  the  word  "  affigns"  applies  equally  to 
M.  W.  Johnes  and  to  Matthias  Pierce;  but  as  the  latter  had  no 
intereft  whatever  in  thefe  premifes,  his  affigns  could  never  be 
the  affignees  of  thefe  premifes.  Nor  does  the  covenant  create 
any  equitable  lien  on  the  premifes.  The  parties,  if  they  had 
thought  proper,  might  have  fccured  the  inftalments  by  a  mort- 
gage, but  not  having  done  fo,  they  cannot  make  the  affignees  of 
the  fheriff  liable  to  the  payment  of  thofe  inftalments. 

Lord  Alvanley  Gh.  J.  If  the  purchafer  would  be  liable  in  is  ***  7«>* 
equity  it  is  a  fufficient  objection.  Suppofe  a  man,  having  pur-  3i7" 
chafed  an  eftate,  affign  it  before  the  purchafe-money  has  been 
paid,  a  court  of  equity  will  compel  the  affignee  to  pay  that 
money,  provided  he  knew  at  the  time  of  the  affignment  that  it 
had  not  been  paid.  Here  Johnes  obtained  an  affignment  in 
confideration  of  an  undertaking  to  pay  for  the^afe  and  fixtures; 
that  confideration  money  has  not  been  paid.  Johnes  and  Pierce 
for  themfelves  and  their  affigns  covenant  for  the  payment  of  that 
money:  and  there  is  a  provifo  that  Johnes  fhall  not  affign,  until 
that  money  has  been  paid,  without  the  confent  of  Emblin  and 
Pierce.  Does  not  that  create  an  equitable  incumbrance?  I 
think  that  a  court  of  equity  would  hold  it  fo,  though  I  do  not 

N  4  know 


.  CASES  in  TRINITY  TERM 

know  that  it  would  he  binding  at  law.  Now  what  is  the  na- 
ture  of  the  Plaintiff's  depofit?  Is  it  not  made  upon  the  condition 
that  the  purchafe  (hall  be  completed  free  from  all  reasonable  ob- 
jections ?  It  is  quite  clear  that  a  court  of  equity  would  not  com- 
pel a  ipecinc  performance  of  the  agreement  for  the  purchafe  of 
thefe  premifes.  If  a  bill  were  filed  for  that  put-pole  it  would  be 
difiniffed  with  cofts.  I  think  that  the  Plaintiff  has  made  out  a 
reafonable  objection  to  the  title  offered  by  the  Defendant,  and 
coniequently  muft  recover  his  depofit. 

Heath,  Rooke,  and  Chambre  Js.  concurring, 

Shepherd  took  nothing  by  his  motion. 


Ml*- 


CONSTANTINE  V.  PuGH. 


lftDot.rotp.j-  rpire  Defendant,  who  was  aprifoner  in  execution,  having  been 

lmrioee  to  •  pri-  brought  up  under  the  Lords'  Acl(a),  and  remanded  on  re- 

(aaa  under  th«  ceiving  a  note  from  the  Plaintiff  for  the  payment  of  3s.  6d.  per 

d«td  00 1  Shut-  week,  obtained  a  rule  to  fhew  caufe  why  he  lhoutd  not  be  dif- 

*r  ""■  **•  charged,  on  the  eround  of  the  note  not  being  conformable  to 

4kj, mdtmnin  the  directions  olj.  13.  ol  the  act. 

■  f  *ikii1  w*.  yjje  note  j„  queftion  was  delivered  to  the  Defendant  on  Monday 

wife  to  p«T  the  ■                    ^                                                                                                * 

■llowmce  wock-  the  2 1  it  ot  June,  and  was  as  follows : 
If,  tbt  priibner 

ii  entitled  10  bo  «  Richard  Conflantine  v.  David  Push. 

difebngad.  - 

g».  Whether  u  I  hereby  promife  to  pay  and  allow  to  David  Pugk  the  nun 

cuiht'nKto  of  three  fhillings  and  fixpence  per  week  weekly  for  fb  long  time 

tx-  as  he  lhall  continue  in  prifon  in  execution  at  my  fuit.     As  wit- 
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payable  on   every  Saturday 9   and  confequently  did  not  com*        1802. 
ply  with  the  provifions  of  the  a&.     He  cited  Lench  v.  Pargiter,      — — 
Doug.  68. 

Clayton  Serjt  now  fliewed  caufe,  and  obferved  that  the  pre-  Puon. 
fent  cafe  was  diftinguifhable  from  that  of  Lench  v.  Pargiter, 
fince  the  note  was  there  exprefled  to  be  payable  on  every  Wed~ 
nefday,  whereas  in  this  cafe  it  was  exprefled  generally  to  be 
payable  weekly,  and  muft  be  taken  to  be  payable  from  the  day 
on  which  it  was  delivered,  viz.  Monday  the  21  ft. 

But  Lord  Alvanley  Ch.  J.  find,  We  are  of  opinion  that  this 
obje&ion  is  fatal.  Had  this  note  been  dated  on  Monday  the 
2 1  ft,  I  fliouid  have  thought  it  fiifficient:  though  my  Brothers 
are  of  opinion  that  it  ought  to  be  exprefled  in  the  note  that  it  is 
payable  on  a  Monday,  and  that  unlefs  it  be  fo  exprefled  the  note 
will  not  be  good. 

Per  Curiam,  Rule  abfolute. 


.1 


Edmonson  v.  Parker.  J^j  7*. 

»thhis  was  an  application  to  fet  afide  a  judgment,  and  writ  of  ™?  v&aia* 
-*»  fori  facias  iflued  thereon,  for  irregularity.     It  appeared  by  wimnt  of  tttor- 
the  affidavit  of  the.  Defendant  that  in  1 793  he  gave  a  warrant  .n*7*° ^^i 
of  attorney  to  confefs  judgment  to  the  Plaintiff,  foon  after  which  the  benefit  of  an 
he  became  a  prifoner  in  the  Fleet,  and  took  the  benefit  of  ^fjJJLJ?i 
an  infblvent  a&,  which  pafled  in  1794;  that  he  then  entered  bankrupt  and  ob- 
into  bufinefs  again,  and  on  the  8th  of  January  1801  became  a  JjjJJJ1.  &£ Wu 
bankrupt,  and  on  28th  April  in  the  fame  year  obtained  his  cer.  which'tbe  Plain- 
tificate;  that  after  this  the  Plaintiff  entered  up  a  general  judg-  ^JSjo^n^ 
ment  on  the  warrant  of  attorney  given  in  1 793,  and  fued  out  a  and  feed  out  a. 
general  writ  ofjterijacias  thereon,  under  which  the  Defendant's  SonTHelTretu- 
goods,  to  the  amount  of  41 L  35.  9A  were  levied  on  the  ift  of  Ur,  no  dividend 
July  1 802.     No  dividend  appeared  to  have  been  made  under  jff^j^*!^ 
the  eommiflion  of  bankrupt. 

Bejl  Serjt,  in  fupport  of  the  rule,  referred  to  the  5  Geo.  2. 
c.  30.^9.  which  directs  that  a  certificate  obtained  by  any  perfon 
under  a  eommiflion  of  bankrupt,  who  has  before  been  dis- 
charged under  an  infblvent  aft,  fhall  only  difcharge  his  perfon 
from  arreft,  but  that  the  future  eftate  and  effects  of  fiich  perfon 
fhall  remain  liable  to  his  creditors  as  before  the  making  of  the 
a&  (the  tools  of  trade,  the  neceflary  household  goods  and  fur- 
niture, and  neceflkry  wearing  apparel  of  fuch  bankrupt  and  his 
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wife  and  children  only  excepted),  unlefi  the  eftate  of  fucb 
perion  again  ft  whom  fuch  commiflion  iliall  be  awarded  ihall 
produce,  clear  after  all  charges,  fufficicnt  to  pay  every  creditor 
under  the  laid  commiflion  1 5s.  in  the  pound  for  their  refpe&ive 
debts.  Under  this  act  he  infilled  that  the  judgment  and  writ 
of  execution  were  irregular:  lince  none  of  the  effects  of  the 
Defendant  would  be  liable  to  fatisfy  the  Plaintiff's  debt,  if  the 
eftate  had  produced  15s.  in  the  pound;  and  at  all  events  the 
tools  of  trade,  furniture  and  clothes  were  exempt;  that  the  judg- 
ment therefore  ought  to  have  been  entered  fpeciaily  with  refer- 
ence to  thefe  exceptions,  for  which  purpofe  the  Plaintiff  fhould 
have  fued  out  a  fire  facias,  averring  that  the  eftate  had  not 
produced  15s.  in  the  pound.  He  cited  Iivxton  v,  Mai  din, 
1  T.R.  80.  in  which  a  general  judgment  having  been  entered  up 
after  the  Defendant's  dilcharge  under  an  infolvent  aft,  upon  a 
warrant  of  attorney  given  before,  the  Plaintiff  fued  out  a  fpecial 
writ  of  execution,  referring  to  the  exceptions  contained  in  the 
act;  and  Lord  Mansfield  laid,  "  It  is  clear  the  judgment  is 
wrong,  as  it  cannot  be  entered  up  generally  lince  the  aft,  with- 
out giving  the  Defendant  an  opportunity  of  pleading  in  dis- 
charge of  his  perion;"  and  Iiidler  J.  faid,  "Theftatute  has 
given  a  defence  as  to  his  pcrfon  and  wearing  apparel,  tyc,  and 
that  mull  be  put  upon  record  before  judgment."  He  alfo  cited 
GUI  v.Scrivens,  7  T.R.  27.  where  the  Plaintiff  having  entered 
up  a  judgment  againfl  the  Defendant  and  taken  his  body  in 
execution  after  one  bankruptcy,  the  Defendant  was  difcharged 
by  a  certificate  under  a  lecond  bankruptcy,  whereupon  the  Plain- 
tiff fued  out  a  Jcire  facias  lo  have  execution  againft  liis  goods, 
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bound  to  (late  the  exception,  which  was  contained  in  the  fame 
claufe  with  that  under  which  he  claimed.  But  he  urged  that  in 
the  prefent  cafe  no  fcire  facias  was  necefiary  to  authorife  cither 
the  judgment  or  execution. 

Lord  Alvanley  Ch.  J.  The  Defendant  in  this  cafe  com- 
plains of  a  judgment  which  is  regular  upon  the  face  of  it:  but  he 
alleges,  that  from  fome  circumftances  which  do  not  appear  upon 
the  record,  the  Plaintiff  is  not  entitled,  to  execution  except 
under  certain  reftri6lions  and  limitations.  The  warrant  of 
attorney  is  in  the  common  form,  authorizing  the  party  to  con- 
fefs  a  general  judgment :  and  the  a&  of  Parliament  does  not 
require  that  under  thefe  circumftances  any  fpecial  judgment 
ihould  be  entered.  The  Defendant,  therefore,  ought  to  fliew 
that  he  has  been  injured  by  an  execution  executed.  If  he  could 
fliew  that  his  eftate  had  produced  1 5s.  in  the  pound,  or  that  his 
tools,  furniture,  or  clothes  had  been  taken,  the  Court  would 
grant  relief;  but  the  proof  of  thefe  matters  lies  on  him.  In  the 
cafe  of  Gill  v.  Scrivens  the  Defendant's  perfbn  had  been  di£ 
charged,  and  it  became  necefiary  to  fue  a  fpecial  execution  un- 
der the«a6l  of  Parliament,  which  could  not  be  obtained  without 
a  fcire facias  ftating  all  the  circumftances,  which  would  bring 
the  Defendant  within  the  acl,  and  negativing  all  exceptions  con- 
tained in  the  enacting  claufe.  But  I  do  not  know  that  the 
Plaintiff  would  be  bound  to  prove  that  negative,  (a) 

Heath  J.  Little  reliance  can  be  placed  on  the  cafe  of  Buoy 
ton  v.  Mardin,  when  we  obferve  that  it  concludes  with  a  recom- 
mendation from  the  Court  to  the  Defendant  not  to  object  to  the 
mode  of  proceeding  which  had  been  fuggefted.  The  queftion 
in  thi?cafe  is,  Whether  the  evidence  ftated  on  the  Defendant's 
affidavit  would  have  been  fufficient  to  have  entitled  him  to  an 
audita  querela1?  A  fpecial  judgment  would  not  have  been  au- 
thorized by  the  warrant  of  attorney.  The  complaint  muft  there- 
fore be,  that  the  writ  of  execution  ought  to  have  been  limited* 

(a)  This  feems  alio  to  have  been  the  bankruptcy,  the  Court  inclined  to  hold  it 
opinion  of  Mr.  Juftice  Butler  and  Mr.  Juf-  unneceftary  for  the  Plaintiff  to  (hew  that 
tice  Heath.  See  Jelft  v.fiai/ara',  ante,  the  Defendant's  eftate  would  not  produce 
vol.  1.  p.  468,469.  That  was  an  action  of  15/.  in  the  pound  under  the  fecond  bank- 
t>jfymf>Jit^  to  wh:ch  the  bankruptcy  and  cer-  ruptcy,  although  the  action  was  commenced 
t«  tic  ate  of  the  Defendant  were  pleaded,  and  before  any  dividend  had  been  made, and  be- 
lt appearing  that  the  Defendant  had  been  fore  the  period  allowed  by  5  Geo.  2.  tf.30. 
twice  a  bankrupt,  and  that  the  caufe  of  /  37.  for  making  the*  dividend  had  elapfed. 
action  occurred  between  the  firft  and  fecond 

It 


187 


l8o2. 


Edmonson 

v. 

Park**. 


C  '88] 


CASES  in  TRINITY  TERM 

It  is  not  fuggefted  that  the  execution  has  been  improperly 
executed,  or  that  more  has  been  taken  than  might  have  been 
taken  under  a  fpecial  execution.  Now  it  appears  to  me  that 
the  gravamen  in  an  audita  querela  muft  have  been  that  Comer 
thing  had  been  improperly  taken.  And  if  relief  could  not  have- 
been  granted  on  an  audita  querela,  neither  can  it  on  motion. 

Rooke  J.  The  judgment  in  this  cafe  purfues  the  warrant 
of  attorney,  and  the  execution  purfues  the  judgment.  Both 
therefore  appear  to  me  to  be  correct  The  only  ground  of 
application  to  the  Court  muft  be,  that  the  execution  has  been 
executed  contrary  to  the  5  Geo.  a.  But  ft  appears  that  no' 
dividend  has  been  made :  then  how  can  the  Defendant  be  en- 
titled to  fet  the  execution  afide  ?  It  is  not  pretended  that  any 
of  tile  articles  protected  by  the  ftatute  have  been  taken :  had  any 
fuch  matter  appeared,  it  might  have  afforded  ground  for  par- 
ticular relief. 

Chambre  J.  I  do  not  lee  how  the  Plaintiff  could  have  acted 
otherwife  than  he  has  done.  On  a  general  warrant  of  attorney 
he  could  only  enter  up  a  general  judgment.  No  one  ever  heard 
of  tjcire facias  upon  a  warrant  of  attorney.  Then  the  execu- 
tion muft  follow  the  judgment.  It  was  agreed  by  the  Court  of 
Kings  Bench  in  Barton  v.  Mardin,  that  a  fpecial  execution  on 
a  general  j  udgment  was  bad.  If  the  Plaintiff  takes  more  under 
the  execution  than  he  is  entitled  to,  the  Defendant  muft  make 
a  fpecial  application  on  fpecial  grounds,  the  proof  of  which 
muft  lie  on  him.  I  do  not  think  this  derifion  inconfiftent  with 
the  cafe  of  Buxton  v.  Mardin, , 
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months  in  prifon  for  debt,  produced  the  books  of  the  Fleet  and        1 802. 
Kings  Bench  prifons  to  eftablifh  that  fa£L     Thefe  books  con-  ' 

tained  entries  of  the  dates  of  the  commitments  and  difcharges  of         A^T* 
all  the  prifoners,  together  with  particulars  of  the  caufes  of  each      Thomai. 
commitment  extracted  from  the  original  warrants.     From  thefe 
books  it  appeared  that  the  bankrupt  had  been  committed  to  the  , 

Fleet  for  debt,  and  had  been  removed  from  thence  to  the  Kings 
Bench  prifon,  charged  as  well  with  the  a&ion  in  the  Conynon 
Pleas  as  with  feveral  other  actions  in  the  Kings  Bench9  and 
that  he  had  altogether  lain  in  prifon  above  two  months.  On 
the  part  of  the  Defendant  it  was  obje&ed  that  though  the 
prifon-books  were  admiffible  in  evidence  to  prove  the  period  of 
the  commitment  and  difcharge,  yet  they  were  not  admiffible  to 
prove  the  caufe  of  the  commitment,  but  that  the  original  war- 
rants fliould  have  been  produced.  The  learned  Judge  admitted 
the  evidence,  referring  the  point,  and  a  verdiA  was  found  for 
the  Plaintifft. 

Bayley  Serjt  having  on  a  former  day  obtained  a  rule  nifi  for 
fetting  afide  the  verdift  and  having  a  new  trial, 

Shepherd  and  Bejl  Serjts.  fhewed  caufe,  and  contended  that  as 
it  appeared  from  the  cafe  of  The  King  v.  Aickles,  Leach,  C.  C.  43  5. 
ed.  3.  that  the  daily  books  of  a  prifon  are  admiffible  to  prove 
the  time  at  which  a  prifbner  is  difcharged,  it  muft  neceflarily 
follow  that  if  they  are  admiffible  to  prove  any  of  the  fa&s  which 
they  contain,  they  are  admiffible  to  prove  all  the  fafts  which 
they  contain ;  for  that  the  admiffibility  of  the  books  did  not 
depend  upon  the  queftion,  Whether  better  evidence  of  the  fa£ts 
contained  in  them  might  or  might  not  be  produced,  ilnce  the 
parole  evidence  of  the  turnkey  would  be  better  evidence  of  the 
period  of  the  commitment  and  difcharge  than  the  books  them* 
{elves,  but  on  the  ground  that  the  books  were  documents  of 
fufficient  credit  to  eftablifh  their  contents. 

Mar/hall  (a)  Serjt,  in  fupport  of  the  rule,  infifted'that  the  cafe 
of  The  King  v.  Aickles  only  decided  that  the  books  of  a  prifon  are 
admiffible  to  {hew  the  time  of  the  prifbner's  commitment  and  dis- 
charge, and  that  the  general  ruleof  law beingthat the beft  evidence 
of  a  &&  muft  be  produced,  the  Court  would  not  hold  abftra&s  of 
thewarrantsof  commitment,  introduced  intothepublicdocuments 
of  the  prifon,  as  to  the  time  of  commitment  and  difcharge,  to 
be  thereby  made  as  good  evidence  as  the  warrants  of  commit-      [  190  } 

(a)  Intheabfcaceof  Mr.  S«r]t. -fifyA^v  » 
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1802.        ment  themfelves;    for   Such    a  decision  would  be  making  a 
copy  of  an  inltmment  taken  by  a  public  officer  evidence, 

SiLTE        when  if  taken  by  a  private  individual  it  would  clearly  not  be 
Tbomji.      evidence-      , 

'  Car.  adv.  vtdl. 

The  opinion  of  the  Court  was  now  delivered  by 
L^rd  Alvanley  Ch.  J.  The  question  in  this  cafe  is,  Whe- 
ther the  evidence  produced  was  Sufficient  to  prove  a  feci  necef- 
Sary  to  constitute  the  a£l  of  bankruptcy,  via.  that  the  bankrupt 
had  lain  two  months  in  prifon  on  civil  procefs  for  debt.  For 
this  purpofc  the  prifon-books  were  produced,  from  which  it  ap- 
peared that  the  bankrupt  had  lain  the  neceflary  time  in  prifon; 
but  it  was  objected,  that  though  the  books  were  evidence  of  the 
tune  of  the  bankrupt's  imprisonment,  they  were  not  evidence  of 
the  caufe  of  the  commitment,  and  that  they  were  not  equivalent 
to  the  coinmittititr  itfelf,  which  was  admitted  to  be  In  existence. 
To  eStablifh  the  fufficiency  of  the  evidence  the  cafe  of  Tht 
King  v.  Aickles  was  cited,  by  which  it  appeared  that  hi  a  crimi- 
nal cafe,  where  it  was  material  to  prove  the  particular  time  of 
a  priibner's  difcharge,  the  book  of  Newgate  was  held  to  be  Suf- 
ficient for  that  purpofe.  That  was  a  book  kept  by  a  public 
officer  for  the  purpofe  of  entering  the  tran  faction  a  of  the  pruoo> 
the  names  of  the  prifoners,  and  the  times  of  their  difcharge, 
which  entries  were  ibmetimes  made  from  the  information  of  the 
turnkeys  and  fometimes  from  their  indorfements  on  the  warrants. 
The  book  was  a  complete  hiStory  of  the  transactions  of  the  pri- 
fon, and  as  fuch  it  was  held  to  be  evidence  of  the  day  on  which 
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like  aparifh  regifter  made  under  public  authority.     The  two        1802. 
documents  do  not  therefore  appear  to  me  of  a  fimilar  nature,  for 
the  gaoler  is  not  required  by  law  to  keep  thefe  prifon-books,  but 
they  are  only  kept  for  his  own  information  and  fecurity.     We      Thomas. 
do  not  therefore  think  this  cafe  governed  by  the  cafe  of  The  , 
King  v.  Aickles ;  but  we  are  of  opinion  that  the  committitur 
ought  to  have  been  produced  to  eftablifh  the  caufe  of  the  com- 
mitment, and  confequently  that  there  muft  be  a  new  trial.  * 

Rule  abfolute. 


July  ytb. 

*  4  Eaftt  404.  408. 

FtJRTADO  V.  RODGERS.  V**ft*  **7- 

iTaun.C.P.  123. 
ASSUMPSIT  On  a  policy  of  infurance.  '  An  infurance 

-"        The  declaration,  after  fetting  out  a  policy  of  infurance  ^£^r"' 
in  the  ufual  form,  dated  the  19th  of  October  1792,  on  the  fhip  Pmet  (hip  pre- 
PetroneUi,  "  at  and  from  Bayonne  to  Martinique,  and  at  and  ^ncc^toT" 
from  thence  to  return  to  Bayonne"  and  making  all  the  necef-  hoiuiities  be- 
fary  averments,  ftated  the  lofs  in  thefe  words:  "  And  the  faid  Xtowfand' 
Jqfeph  Furtado  further  fays,  that  afterwards  and  after  the  faid  /Vow  does  me 
fhip  had  fb  arrived  at  Martinique  aforefaid,  in  the  faid  writing  jjhm  capture. 
or  policy  of  aflurance  mentioned,  and  whilft  fhe  remained  there  , 

and  before  her  departure  from  thence,  in  further  profecution  of 
her  faid  voyage,  to  return  to  Bayonne  aforefaid,  to  wit,  on  the 
1 2th  day  of  November,  in  the  year  of  our  Lord  1 793,  the  faid 
ifland  of  Martinique  was  with  force  and  arms,  and  in  an  hoftile 
manner,  attacked,  captured,  and  taken  by  the  forces  of  our  pre-  . 
fent  Sovereign  Lord  the  now  King,  then  being  at  enmity  and 
open  wai«with  the  faid  ifland  and  the  perfbns  exercifing  the 
powers  of  government  in  the  fame ;  and  the  faid  fhip  then  and 
there  being  at  the  fame  ifland  as  aforefaid,  then  and  there  on  the 
capture  of  the  fame,  was  then  and  there  feized,  taken,  and  cap-, 
tured  by  the  faid  forces  of  our  faid  Lord  the  King,  as  a  prize, 
and  thereby  the  fame  fhip,  with  all  her  tackle,  apparel,  ordnance, 
munition,  boat,  and  other  furniture  thereof,  became  and  was 
totally  loft  to  the  faid  Jqfeph  Furtado,  to  wit,  at  London  afore- 
faid, in  the  parifh  and  ward  aforefaid."  The  Defendant  having 
pleaded  the  general  ifTue,  the  caufe  was  tried  before  Lord  Al~ 
vanley  Ch.  J.  at  the  firft  fittings  in  this  term,  when  a  verdift  was 
found  for  the  Plaintiff,  fubjeft  to  the  opinion  of  the  Court  upon 
the  following  cafe: 

The 
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The  Plaintiff  was  owner  of  the  ihip  at  the  time  of  the  infu- 
rance,  and  from  thence  until  the  time  of  the  lots  hereinafter 
mentioned.  The  fhip  failed  upon  the  voyage  infured  in  OSiober 
1792,  and  arrived  at  Martinique  in  November  following;'  flie 
remained  there  until  March  1 794,  but  her  remaining  there  was 
justified  by  necelGty ;  and  war  having  broken  out  between  this 
kingdom  and  France,  flie  was  then,  upon  the  capture  of  the 
iflaad  of  Martinique  by  the  Brityk  forces,  taken  by  them  as  a 
prize,  with  40  other  French  veflels.  The  Plaintiff  at  the  time 
the  policy  was  effected,  and  from  thence  until  the  action  was 
commenced,  was  a  French  fubject, .  and  relident  at  Bayoime,  in 
France,  which  country  was  in  amity  with  Great  Britain  when 
the  policy  was  effected,  and  until  the  month  of  February  1793, 
at  which  time  hoflilities  commenced  between  England  and 
France.  On  the  10th  March  1796,  His  Majefty  granted  a  li- 
cence to  Meflrs.  Alves,  Rebello,  and  Co.  authorizing  them  to  re- 
ceive from  the'  underwriters  on  this  policy  the  money  for  which 
they  had  fubferibed,  and  this  action  was  brought  under  directions 
from  Meflrs.  Alves,  Rebello,  and  Co.  the  Plaintiff's  agents. 

The  queftion  for  the  opinion  of  the  Court  was,  Whether  the 
Plaintiff  was  entitled  to  recover  in  this  action  ?  If  the  Court 
Ihould  be  of  opinion  that  he  was,  a  verdict  was  to  be  entered 
for  the  Plaintiff;  and  the  Court  ihould  think  that  the  objection 
to  the  Plaintiff's  recovery  appeared  upon  the  declaration,  fb  u 
to  entitle  the  Defendant  to  the  full  benefit  of  it  upon  a  motion 
in  arreft  of  judgment,  the  verdict  was  to  be  entered  for  the 
Plaintiff,  and  the  Defendant  was  to  make  fuch  application ;  bat 
if  the  Court  mould  be  of  opinion  that  the  Plaintiff  was  not  c 
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tends  to  all  captures."     The  cafes  of  Eden  v.  Parkinfon,  Doug.       x  80a. 
732.,  and  Bermo?iv.  Woodb?idge,{Doug.  781.,  and  Plantamour  , 

v.  Staples,   1  T.  R.  61 1.  in  notis,  which  alfb  occurred  in  the      Furtado 
time  of  Lord  Mansfield,  were   of  the  fame  nature,   and  the      Rodohs. 
Plaintifls  were  allowed  to  recover.     To  thefe  may  be  added  the 
cafe  of  Tyfoji  v.  Gurney,  3  T.  R.  477.,  which  arofe  in  the  lime 
of  Lord  Keny  on.     That  was  an  infurauce  by  American  loyalids, 
efie&ed  on  a  Dutch  fhip  before  the  commencement  of  hoftilities 
between  Great  Britain  and  Holland ;  the  lofs  accrued  by  Briti/k 
capture,  and  the  Plaintiff  recovered.  Thefe  cafes  include  a  period 
of  twelve  years,  from  1778  to  1790:  and  though  it  does  not 
appear  that  the  obje&ion  now  made  was  exprefsly  raifed,  yet  as 
all  the  cafes  afforded  ground  for  the  obje£iion,  it  mud  be  pre- 
fumed    to   have   been   the    underftanding  of    the    profeflion 
that  fuch  an  obje&ion  could  not  have  been  made  with  fuc- 
cefs.     After  fuch  a  feries  of  decifions  countenancing  thefe  in- 
furances,  it  may  be  queftioned  how  far  it  would  be  confident 
with  good  faith  to  foreigners  to  declare  them  to  be  illegal. 
Certainly  it  is  not  confident  with  good  policy  to  come  to  a  de- 
cifion  which  mud  have  the  effeit  of  driving  all  foreign  infur- 
ances  from  this  country,  fince  no  foreigner  will  think  it  fafe  to 
efie&  an  infurance  here,  when  he  knows  that  in  the  event  of 
a  war  breaking  out  between  this  country  and  his  own,  his  in- 
furance will  be  rendered  unavailable.     The  cafes  of  Brandon  v. 
Ne/bitt9  6  T.  R.  23.,  and  BriJUm  v.  Towers,  6  T.  R.  35.  having 
been  determined  on  the  ground  of  alienage,  can  afford  no  affiance 
to  this  Defendant:  but  as  it  appeared  in  the  latter  that  the  lofs 
was  occafioned  by  Britifi  capture,  and  the  Court  did  not  decide 
it  at  all  upon  that  ground,  it  affords  an  additional  reafon  for  flip* 
pofing,  that  even  at  that  time  it  was  not  thought  afufficient  ob- 
jeaion.  The  cafe  of  Potts  v.  Bell,  8  T.R.  548.  will  not  afied  the 
prefent  queftion ;  the  infurance  there  having  been  effe&ed  on  a 
trading  with  the  enemy,  which  Being  illegal  itfelf,  renders  the  infur- 
ance illegal  alfo;  though  if  fuch  trading  bcfan&ioned  by  the  King's 
licence,  the  infurance  will  be  legalized.    Vandyck  v.  Whitmore9 
1  Eqft,  475.     Many  authorities  therefore  may  be  cited  in  the 
Plaintiff's  favour,  and  none  are  to  be  found  againd  him.     But 
idly,  It  will  be  contended  that  it  is  contrary  to  found  policy  to 
allow  infurances  by  which  the  enemy  may  be  indemnified  againd 
the  a&s  of  the  Britijh  Government  at  the  expence  of  Britijh 
fubje&s.     To  this  it  may  be  anfwered  that  during  the  continu- 
ance of  the  war  the  foreigner  can  derive  no  benefit  from  his  con- 
vol.  in.  o  trafU 
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tract.  So  long  as  hi*  recovering  would  tend  to  defeat  die  object* 
of  the  Britijh  Government,  byfopplying  the  coffers  or  encou- 
raging the  commerce  df  its  enemies,  he  is  dilabled  from  main- 
taining an  action  by  his  character  of  an  alien  enemy.  Nor  Can 
he  calculate  with  any  certainty  upon  recovering  at  the  reftora- 
tion  of  peace,  fo  as  to  found  any  commercial  {peculations  upon 
fuch  expectation.  For  by  tlie  law  of  England,  all  the  property 
of  alien  enemies,  including  their  debts,  is  veiled  in  the  crown  : 
and  upon  office  found  the  King  is  entitled  to  reap  the  benefit  of 
all  contracts  made  for  their  advantage.  The  Attorney  General 
v.  JVeedon,  Parker.  Rep.  167.  After  the  ceflation  of  hoftilities 
therefore,  the  foreigner  will  not  be  able  to  avail  himfelf  of  his 
indemnity,  unlets  the  Crown  neglect  to  infift  upon  its  rights :  in 
which  cafe  it  muft  be  prefumed  that  his  recovering  is  not  incon- 
liftcnt  with  the  policy  of  the  Hate,  in  the  fame  manner  as  that 
preemption  authorifes  an  alien  enemy  to  recover  even  during 
the  war,  where  he  has  obtained  the  King's  licence  for  that  purpofe. 
It  may  be  remarked  that  in  the  1 3  Geo.  2.  (a)  an  attempt  was 
made  to  introduce  an  act  of  Parliament  to  prohibit  insurances  ■ 
on  enemies'  property  without  fucccls.  An  act  however  to  this 
effect  palled  in  the  a  1  Geo.  1.  (b),  and  another  in  the  3  3  Geo.  3-fc), 
both  which  were  temporary  acts  impofmg  penalties  and  enacting 
that  fuch  infuranccs  ihould  be  void.  Had  they  been  .void  at 
common  law,  fuch  enactments  would  have  been  fuperfluout ;  at 
leaf),  a  declaratory  claufe  might  have  been  fufficient. 

Be/1  Scrjt.  for  the  Defendant.  With  refpect  to  the  cafeS  which 
have  been  cited  it  may  be  fufficient  to  obferve,  that  the  qneftion 
which  now  Hands  for  the  determination  of  the  Court,  did  not 
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'with  France  in  three  months:  and  though  the  cafe  was  never        1802. 
finely  decided,  yet  it  appears  from  the  expreffions  of  Mr,  Jut      — — - 
tice  Butter  in  Good  v.  Elliott,  3  2.  JR.  701.  702.  that  a  great        UR™>o 
majority  of  the  Judges  were  againft   the  a6tion,  and  he  confi-      Rodchs. 
ders  it  as  a  cafe  of  great  authority.     And  in  a  cafe  fubfequent  to 
Fq/lerv.  Thackeray,    viz.  Atherfold  v.  Beard,  2  T.  B.  6  it.  the 
Court  refilled  to  enforce  a  wager  refpe&ing  the  amount  of  the 
hop  duties,  confidering  it  contrary  to  the  policy  of  the  ftate  to 
admit  the  public  difcuffion  of  the  fubje&  to  which  the  wages  re- 
lated*    And  it  feems  to  have  been  the  opinion  of  all  the  Judges 
in  Goody.  Elliott,  3  T.R.  693.  that  wagers  which  are  againft 
the  found  policy  of  the  kingdom,  and  tend  to  make  the  party  a 
bad  fubjeft,  are  void.  Poffibly  the  insurance  of  enemies'  property 
daring  war,  in  a  commercial  view  may  be  advantageous,  but  in 
a  political  view  it  is  highly  dangerous.     It  has  been  fuppofed 
however,  that  information  has  been  obtained  for  government 
through  the  medium  of  Lloyd's  Coffee-Houfe :  but  it  feems  ra- 
ther too  much  to  expect  that  thofe  who  are  moft  interefted  in 
the  fecurity  of  the  enemy's  fliips  fliould  be  very  ready  to  give  in- 
formation through  which  they  may  bedeftroyed.     The  intereft 
of  the  underwriters  certainly  leads  them  to  give  information  to 
the  enemy  of  the  deftination  of  our  own  cruifers,  and  whether 
they  may  at  any  time  have  been  induced  to  do  4b,  it  is  at  leaft 
contrary  to  all  found  policy  to  fuffer  the  inducement  to  exift.  The 
efie&  of  fuch  policies  of  infurance  is  to  defeat  the  great  obje&s 
of  war.     For  in  proportion  to  the  exertions  of  the  country  will 
be  the  lofe  fuftained  by  the  enemy :  and  yet  if  enemies'  property 
be  infured  here,  thofe  exertions  of  the  government  will  be  di- 
refted  againft  its  own  fubjecls.     One  obje&  of  war  is  to  de- 
ftroy  the  commerce  of  the  enemy ;  but  the  end  of  all  infurance  is 
to  encourage  commercial  (peculations  by  diftributing  the  lofts 
among  a  number  of  individuals.     Thefe  obje&ions  to  a  policy 
effe&ed  during  war  are  equally  applicable  to  one  effe&ed  before 
the  war.     It  often  happens  that  previous  to  the  commencement 
of  hoftilities,  the  firft  a£t  of  the  government  is  to  feize  the  foreign 
veflels  then  in  its  own  port.   But  if  that  property  be  infured  here, 
the  iefcure  will  neither  diftrefs  the  foreigner,  nor  afford  any  fecu- 
xity  to  our  own  government  againft  the  a£ts  oWoreigners  in 
whofe  ports  our  (hips  may  happen  to  be.     It  is  true  that  the  po- 
licy in  queftion  was  lawful  at  the  time  when  it  was  effe&ed.  But 
if  it  be  illegal  for  an  Engli/hman  to  injure  againft  the  hoftile  a£U 
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1802.  of  the  Briti/h  Government,  thofeactsare  not  to  be  confidered 
-  ■'■ '  as  foiling  within  the  rifles  defcribed  in  the  policy.  It  is  net  to 
be  intended  that  the  Defendant  contracted  to  do  that  which  it 
Rooomi.  was  unlawful  for  him  to  do.  Indeed  admitting!  lie  contract  to  have 
been  lawful  at  the  time  when  it  was  made,  and  to  have  extended 
generally  to  all  detentions  of  princes  and  people,  the  iubfequent 
conduct  of  the  Briti/k  Government  difpenfes  with  the  perform- 
ance of  that  part  of  it  which  relates  to  the  hoftile  acls  of  that  go- 
vernment.'' In  Brewfier  v.  Kitckeli,  1  Salk.  198.  it  isfaidby  Holt 
Ch.  J.  that  "  if  a  man  covenant  to  do  a  thing  which  is  lawful, 
and  an  act  of  parliament  comes  and  hinders  him  from  doing  it, 
the  covenant  is  repealed;"  now  it  is  as  much  competent  to  the 
King  to  declare  war  as  it  is  to  the  parliament  to  make  a  fta- 
tute ;  and  if  the  commencement  of  war  render  it  illegal  to  in- 
demnify the  foreigner  again  ft  the  Jjoftile  acts  of  the  Briti/h  Go- 
vernment, that  part  of  the  contract  is  as  much  repealed  as  if  an 
act  of  parliament  had  pa  fled  for  that  purpoie.  It  is  faid  that 
the  enemy  can  receive  no  indemnity  until  the  restoration  of  peace. 
Yet  he  may  (peculate  during  the  war  upon  the  certainty  of  re- 
ceiving his  indemnity  at  a  future  period :  and  though  it  is  laid 
that  the  King  may  fin:  for  the  debt,  and  thus  deftroy  his  ex- 
pectation, it  is  much  too  improbable  that  fiich  a  prerogative 
would  ever  be  refortcd  to,  for  the  Court  to  found  any  argument 
upon  it;  and  indeed  the  difficulty  of  enforcing  that  prerogative, 
from  the  defect  of  the  neceflary  evidence  (of  which  the  greateft 
part  would  be  in  the  enemy's  pofl'effion)  would  render  it  almoft 
wholly  unavailing. 

Cur,  adv.  vuit- 
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lities  will  make  any  difference  ?  As  to  the  firft  point,  it  has  been  1 802. 
underftood  for  fome  years  paft  to  have  been  the  opinion  of  all 
We/lmin/ler-Hall9  and  I  believe  of  the  nation  at  large,  that  fuch: 
infurances  are  not  ftri£lly  legal  or  capable  of  being  enforced  in  Rodokrs. 
a  court  of  juftice.  The  cafes  upon  the  fubjeft  are  all  brought  into 
a  fmall  compafs  in  the  two  valuable  books  of  Mr.  Park  and  my 
Brother  Mar/hall.  Mr.  Park  feems  to  confider  flie  cafes  of  Brandon 
Y.Ntfbitt  and  Brijlow  v.  Towers  as  having  decided  the  point  (a); 
but  after  looking  very  accurately  into  all  the  cafes,  I  am  ready  to 
admit  that  there  is  no  dire&  determination.  The  above  two  cafes 
proceeded  on  the  fhort  ground  of  alienage,  which  was  fufficient  to 
fupport  the  decifion  of  the  Court  without  entering  into  the  other 
queftion ;  and  I  do  no  think  the  latter  words  of  Lord  Kenyan  in 
Brandon  v.  Ne/bitt,  applied  as  they  are  to  the  cafe  of  Ricord  v. 
Bettingham,  fupport  the  inference  which  has  been  drawn  by  my 
Brother  Mar/hall  (b)  in  his  book,  viz.  that  his  Lordfhip  thought 
that  a  policy  effe&ed  previous  to  the  war  might  be  fued  upon  in 
the  event  of  peace,  even  though  the  lofs  fuftained  by  the  afliired 
arofe  from  Britijh  capture.  It  is  well  known  that  for  a  considerable 
time,  not  only  fome  politicians  entertained  an  opinion,  that  infii- 
rances  on  enemy's  property  were  beneficial,  but  that  a  great  Judge 
went  fb  far  as  to  try  caufes  in  which  this  point  dire6Ujr  appeared, 
and  permitted  foreigners  in  their  own  names,  and  for  their  own 
benefit,  during  the  war,  to  recover  on  policies  of  infurance  oh 
foreign  goods  againft  2?r*///ft  capture.  The  opinion  ofthat  learned 
Judge,  as  to  the  policy  of  fuch  iniurances,  is  well  known,  and  it 
was  fuppofed  he  would  not  have  fanctioned  them  unlefs  his 
opinion  in  point  of  law  had  been  equally  favourable.  But  we 
have  now  the  beft  evidence  (c)  that  his  fentiments  in  that  refpe& 
were  different  from  what  they  were  fuppofed  to  be.  Though 
he  did  try  caufes  upon  fuch  infurances,  he  always  entertained 
doubts  upon  the  law,  and  endeavoured  to  keep  out  of  fight  a 
queftion  which  might  oblige  him  to  decide  againft  what  he 
thought  for  the  benefit  of  the  country.  This  takes  off  mate- 
rially from  the  effe&  of  thofe  cafes  which  have  been  cited,  to  in- 
duce a  fuppofition  that  the  law  of  England  had  tolerated  fuch 
infurances.  How  far  it  is  confiftent  with  good  faith,  after  fb 
long  an  acquiefcence,  to  fet  up  a  defence  which  the  foreigner 
may  fay  he  had  no  reafon  to  expe6l,  is  a  queftion  for  the  decifion 

(a)  Set  Park*t  Infvr.  p.  14. 140.  (e)  See  what  is  laid  by  Bulla  J.  mnU. 

(t)  See  Marjball  on  ibt  Law  of  Infu*     vol.  1  p.  354. 
r««f r,  p.  37.  600. 
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1801.  of  Defendant  and  not  that  of  the  Court.  We  can  only  ftyy 
— — —      that  although  may  perfons  have  recovered  in  fuch  actions  it  U 

°***°0  equally  true  that  doubts  have  been  entertained  by  many  perfona 
Kosoiat.  as  to  their  right  to  recover,  and  that  moft  of  thofewho  were  in- 
formed upon  the  fubjeft  were  firmly  perfuaded  that  the  objeo 
tion  might  have  been  made  with  fucceis.  This  affords  a  rufficdent 
vindication  to  the  courts  of  this  country  in  now  deciding  this 
point  againil  a  foreigner.  In  the  year  1748  an  act  (a)  paffed 
prohibiting  the  insurance  of  French  mips  and  goods  during  the 
war;  this  was  at  leaft  a  legiflative  declaration  of  the  impolicy  of 
fuch  insurances  at  that  time.  From  the  expiration  of  that  aft  to 
the  palBngof  the  33  Geo.  3.  e,T),f.  4.  no  legiflative  interference 
upon  the  fubjeft  ever  took  place,  and  previous  to  the  laft  men- 
tioned aft  the  policy  in  qucftion  was  effected.  By  the  terms  of 
the  policy  the  underwriters  certainly  undertake  to  indemnify 
the  Plaintiff  againil  all  captures  and'  detentions  of  princes, 
without  any  exception  in  re&eft  of  the  afts  of  the  govern- 
ment of  their  own  nation.  The  queftion  then  is,  Whether 
the  law  does  not  make  that  exception,  and  whether  it  be  com- 
petent to  ajfa-ExgliJh  underwriter  to  indemnify  perfons  who  may 
be  engaged  in  war  with  his  own  fovereign  againft  the  confe- 
quences  of  that  war  ?  We  are  all  of  opinion  that  on  the  principle* 
of  the  Engli/h  law  it  is  not  competent  to  any  fubjeft  to  enter  into 
a  contraft  to  do  any  thing  which  may  be  detrimentai"to  the  in- 
terefts  of  his  own  country;  and  that  fucha  contraft  is  as  much 
prohibited  as  if  it  had  been  exprefsly  forbidden  by  aft  of  pariia- 
liament.  It  is  admitted  that  if  a  man  contraft  to  do  a  thing  which 
is  afterwards  prohibited  by  aft  of  parliament,  he  is  not  bound  b; 
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ranee,  what  the  other  took  from  us   by  the  rights  of  war."        1802. 
Lord  Hardwicke  indeed,  in  Henclde  v.   The  Royal  Exchange  ■ 

Affwrance  Company,  1  Vex.  320.  ufes  thefe  words;  "No  deter-  Fort  ado 
mination  has  been  that  infurance  on  enemies'  mips  daring  the  Rodgeas. 
war  is  unlawful ;  it  might  be  going  too  far  to  fay  all  trading 
with  enemies  is  unlawful,  for  that  general  doctrine  would  go  a 
great  way,  even  where  only  Engli/h  goods  are  exported,  and 
none  of  the  enemies'  imported,  which  may  be  very  beneficial. 
I  do  not  go  on  a  foundation  of  that  kind,  and  there  have  been 
feveral  infurances  of  this  fort  during  the  war  which  a  determi- 
nation upon  that  point  might  hurt."  This  however  is  but  a 
doubtful  opinion  as  to  the  legality  of  fiich  infurances,  and  not 
very  favourable  to  them.  In  Planche  v.  Fletcher  Lord  Mansfield 
is  certainly  reported  to  have  laid,  "  it  is  indifferent  whether  the 
goods  were  Engli/h  or  French,  the  rifk  infured  extends  to  all 
captures,"  which  feems  at  firft  to  go  a  great  way  towards  giving 
effect  to  infurances  againft  Britijh  capture.  But  we  mutt  fup- 
pofe  this  to  have  been  faid  becaufe  the  Defendant  did  not  prefs 
the  objection ;  and  if  the  party  acquiefced,  the  expreflion  gives  . 
no  more  weight  to  the  cafe  than  belongs  to  any  of  the  other 
cafes  which  have  been  cited,  fuch  as  Bermon  v.  Wbodbridge, 
Eden  v.  Parkin/on,  and  Tyfon  v.  Gurney,  in  which  the  queflion 
was  not  raifed  at  all.  On  the  other  hand  the  cafes  of  Brandon 
v.  Nefbitt  and  Brijlcm  v.  Towers  certainly  proceeded  on  the 
ground  of  alienage.  There  is  no  exprefs  declaration  therefore 
of  the  Court  of  King's  Bench,  either  for  or  againft  the  legality  of 
fuch  infurances,  and  the  queftion  comes  now  to  be  decided  for  the 
firft  time.  We  are  all  of  opinion  that  to  infure  enemies'  property 
was  at  common  law  illegal,  for  the  reafbns  given  by  the  two 
foreign  jurifts  to  whom  I  have  referred.  If  this  be  fb,  a  contract 
of  this  kind  entered  into  previous  to  the  commencement  of  hoftili- 
ties  muft  be  equally  unavailable  in  a  court  of  law,  fince  it  is  equally 
injurious  to  the  interefts  of  the  country;  for  if  fuch  a  contract 
could  be  fupported,  a  foreigner  might  infure  previous  to  the  war 
againft  all  the  evils  incident  to  war.  But  it  is  faid  that  the  action 
is  fufpended,  and  that  the  indemnity  comes  fo  late  that  it  does  not 
ftrengthen  the  refburces  of  the  enemy  during  the  war.  The  enemy 
however  is  very  little  injured  by  captures  for  which  he  is  fure 
at  fbme  period  or  other  to  be  repaid  by  the  underwriter.  Since  the 
cafe  of  Bell  v.  Potts,  it  has  been  univerfally  understood  that  all  ' 
commercial  intercourfe  with  the  enemy  is  to  be  confidered  as  ille- 
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1 802.  gal  at  common  law  (though  previous  to  that  cafe  a  very  learned 
—      Judge(a)  appears  to  have  entertained  doubts  on  that  fubject)  and 

oktado  jjyg  confequently  all  infurances  founded  upon  fuch  intercourfe 
RocciEKi.  are  alio  illegal.  Why  are  they  illegal  ?  Becaufe  they  are  in 
contravention  of  His  Majefty's  object  in  making  war,  which  is 
by  the  capture  of  the  enemies'  property,  and  by  the  prohibition 
of  any  beneficial  intercourfe  between  them  and  his  own  fhbje&s 
to  cripple  their  commerce.  The  fame  reafoning  which  in- 
fluenced the  Court  of  King's  Bench  in  their  decifion  in  Bell  v. 
Potts,  fecms  decifive  in  the  prefent  cafe.  For  it  being  deter- 
mined that  during  war  all  commercial  intercourfe  with  the 
enemy  is  illegal  at  common  law,  it  follows  that  whatever  con- 
trail tends  to  protect  the  enemy's  property  from  the  calamities 
of  war,  though  effected  antecedent  to  the  war,  is  nevertheleft 
illegal.  It  has  been  fuppofed  that  the  doctrine  which  has  pre- 
vailed reflecting  ranfbm  bills  tends  to  favour  thefe  infurances; 
but  no  action  was  ever  maintained  upon  a  ranfbm  bill  in  a 
court  of  common  law  lintil  the  cafe  of  Ricord  v.  Bettenham  (6), 
and  I  have  the  authority  of  Sir  William  Scott  for  faying,  that  in 
the  Admiralty  Court  the  fuit  was  always  inftituted  by  the  hoft- 
age.  The  cafe  of  Ricord  v.  Bettenham  however,  certainly  tended 
to  fhew  that  fuch  an  action  might  be  maintained  in  the  courts 
of  common  law  at  the  fuit  of  an  alien  enemy.  In  confequence 
of  this  a  fimilar  action  was  brought  in  Cornu  v.  Blackburn  (c), 
and  after  argument  the  Court  of  King's  Bench  held  that  it 
might  be  fuftained.  But  in  Anthon  v.  Tyher  (rf),  the  contrary 
was  exprefsly  determined  upon  a  writ  of  error  in  the  Exchequer 
Chamber.     I  forbear  to  enter  into  the  argument  fuggefted  at  the 
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with  an  enemy  enure  to  the  benefit  of  the  King  during  the  war,        1 802. 
and  that  he  may  enforce  payment  of  any  debt  due  to  an  alien      ■"■ 
enemy  from  any  of  his  fubje6ts,  we  think  it  is  not  entitled  to        ortado 
much  weight.     Such  a  courfe  of  proceeding  never  has  been      Ro»g«ri. 
adopted ;  nor  is  it  very  probable  that  it  ever  will  be  adopted,  as 
well  from  the  difficulties  attending  it,  as  the  difinclination  to 
put  in  force  fuch  a  prerogative.     The  Plaintiff,  I  am  forry  to 
iky,  is  not  entitled  to  a  return  of  premium,  becaufe  the  contract 
was  legal  at  the  time  the  rifk  commenced,  and  was  a  good  in- 
furance  againft  all  other  lofles  but  that  arifing  from  capture  by 
the  forces  of  Great  Britain. 

Judgment  for  the  Defendant. 


1%  Eajt,  %z6. 

Baring  and  Others  v.  Clagett.  a/,  5x6. 

%  Tatt/t.y%. 

t^his  was  an  a&ion  on  a  policy  of  infurance,  dated  the  18th  Wfcyofinfur- 
-■•    tfjune,  1796,  on  25  hog(heads  of  fugar,  valued  at  40/.  nnted  American, 
per  hogfhead,  on  board  the  Mount  Vernon*  "  at  and  from  Phi-  To  **&•*** 

■     »»?.«►»  •  1    i»i  1  *       warranty,  a  fen- 

ladelphta  to  London,  with  liberty  to  touch  at  one  port  in  the  tence  of  coudera- 
channel,"  the  premium  was  three  guineas  per  cent,  the  (hip  being  n^oaofcFr^c& 
ftated  in  the  policy  to  be  an  "  American  fliip/'  mfowasgif en  in 

The  caufe  was  tried  before  Lord  Alvardey  Ch.  J.  at  the  fit-  J~J jf^ 
tings  after  Trinity  Term  1 80 1,  when  the  jury  found  a  verdi&for  *  Condemnation 
the  Plaintifls,  damages  290/.  i  15.  fubjeft  to  the  opinion  of  the  J^fj^? 
Court  upon  a  cafe,  ftating,  that  the  Mount  Vernon  at  the  time  Ext»a  from  the 
the  infurance  was  effe&ed,  when  the  (hip  failed  upon  the  voyage  ^ *  ^em©^" 
infured,  and  when  fhe  was  afterwards  captured,  was  the  fble  vifional  tribunal 
property  of  William  Mayne  Duncan/on  ;  that  the  faid  William  ^^ 
Mayne  Duncan/on  was  born  a  Britifli  fubjeft  under  the  allegi-  SuDominp.  Wt 
ance  of  the  King  of  Great  Britain,  had  refided  in  the  United  £f  i£fi£ 
States  of  America  fince  the  22d  of  Augujl  1 794,  but  at  none  of  ftatbg  that  the 
the  above  periods  was  naturalized,  or  by  the  laws  of  the  United  mmw  having0*    • 
States  entitled  to  be  naturalized  as  an  American  cittten,  but  that  beeQ  thrown 
he  was  entitled  to  be,  and  was  in  fa6l  naturalized  as  fuch  in  M^inandfuir- 
October  1796;  that  the  Mount  Vernon  had  formerly  been  the  cargo  having 
property  of  Thomas  Murgatroyd,  an  American  citizen,  and  that  oiip,  thTcajitJin 

•  being  a  Portu- 

g*exe  without  a  ccrtiBcate  of  his  naturalization,  and  the  United  States,  in  their  laft  treaty  with  England, 
having  fullered  to  be  added  to  the  articles  which  had  before  been  considered  as  contraband  of  war,  ftavet, 
&c  were  fufficient  motives  to  condemn  the  (aid  (hip,  condemned  the  fame  as  property  belonging  to  the 
captor.    Held  that  this  fentence  was  conclufive  evidence  that  the  (hip  was  not  American. 

Qv*re,  Whether  if  a  (hip  be  warranted  American,  the  allured  does  thereby  undertake  that  (he  (hall  be 
•wned  and  navigated  according  to  all  the  regulations  of  the  American  navigation  ad  ? 

the 


CASES  in  TRINITY  TERM 

the  following  are  copies  of  the  fliip's  rcgifter,  and  certificate  of 
regiftry,  in  the  form  in  which  they  exifted  when  the  lhip  foiled 
upon  the  voyage  infured ;  [Here  was  introduced  the  original 
regifter  of  the  Mount  Vernon,  in  the  name  of  Thomas  Murga- 
troyd  ownery  and  John  Cox  mailer,  with  a  fubfequent  indorse- 
ment, ftating  George  G.  Dominick  to  have  taken  the  oath  required 
by  law,  and  to  be  mafter  in  lieu  of  John  Car."]  that  the  deftiruf- 
tion  of  the  fliip  was  Carers  and  a  market,  and  that  the  Plaintiffs 
were  to  direct  to  what  market  flie  would  go ;  that  the  property 
iniured  was  on  board  at  the  time  of  the  capture  hereinafter 
mentioned,  and  the  allured  were  interefled  therein  to  the  amount  ■. 
of  the  fum  infured;  that  the  fliip  failed  on  the  2d  June  1796; 
that  together  with  the  uiual  documents  taken  out  by  American 
veflels,  (he  had  on  board  the  following  paflport ;  [Here  was  in- 
troduced the  triplicate  pafs,  the  tranflation  from  the  French  of 
which,  as  far  as  refpects  the  argument  of  this  cafe,  was  as  fol- 
lows; "  To  all  who  lhall  lee  theft  picleuts.  Be  it  known  that 
"  leave  and  penniflion  has  been  granted  to  George  G.  Dominick, 
"  mafter  or  commander  of  the  (hip  Mount  Vernon,  of  the  town  • 
"  of  Philadelphia,  of  the  burthen  of  424H  tons  or  thereabouts, 
"  being  at  prefeut  in  the  port  of  Philadelphia,  and  bound  for 
"  Hamburgh,  loaded  with  fundrics^fr  manifeft,"  4c]  that  two  ■ 
hours  after  the  pilot  had  been  difcharged,  and  as  fbon  as  the 
fliip  had  failed  out  of  the  river  Delaware  flie  was  boarded  and 
taken  pofTeffion  of  by  the  Flying  FiJJi,  an  authorifed  cniirer  of 
the  Republic  of  France,  and  afterwards  carried  into  the  port  of 
St.  John  in  the  Spar,i/lt  ifland  of  Porto  Rico ;  that  whilft  re- 
maining there  the  fliip  and  cargo  were  libelled  by  the  captors 
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applies  again  to  our  tribunal  for  pronouncing  fentence  on  this        1 802. 
fubje& ;  having  noticed  alfo  inftru&ions  which  were  officially 


given  ns  by  the  citizen  agent  of  the  French  Republic  in  this  city,  Bamno 
iffued  by  the  civil  commiffion  aforefaid,  in  whofe  archives  they  Claoett. 
have  been  duly  recorded,  from  which  it  appears  firft,  that  the 
papers  having  been  thrown  into  the  fe&  by  the  captain  in  fight  of 
the  privateer  which  captured  him;  fecbndly,  that  the  captain  and 
fupercargo  having  precipitately  abandoned  their  fhip,  in  ipite 
oi  the  good  treatment  received  by  them  from  the  French  cap- 
tain, and  the  hints  he  gave  them  about  remaining  there  in  order 
to  plead  their  own  caufe,  .and  thereby  avoid  her  confifcation; 
thirdly,  the  behaviour  of  the  captured  crew;  fourthly,  the  cap- 
tain being  a  Portugueze  without  a  certificate  of  his  naturaliza-  ^ 
tion ;  fifthly,  that  the  United  States,  in  the  laft  treaty  which 
they  concluded  with  England,  having  fufiered  to  be  added  to 
the  articles  which  have  been  looked  upon  till  at  prefent  as  con- 
traband of  war,  ftaves,  tackles,  failcloth,  iron  hoops,  and  finally, 
all  which  can  be  made  ufe  of  for  veflels,  are  fufficient  motives 
to  condemn  laid  fhip;  after  a  ferious  examination  we  have 
judged  and  do  judge  that  the  fhip  Mount  Vernon,  captain  George 
Daminico,  Portugueze,  with  her  cargo,  has  been  duly  and  juftly 
captured  by  the  French  privateer  commanded  by  citizen  Nadal, 
to  whom  we  adjudge  her  as  property  belonging  to  him,  and  of 
which  he  may  difpofe  under  the  claufes  and  conditions  made 
with  his  officers  and  crew,  he  being  accountable  for  the  duties 
of  invalids  and  ,the  coils  of  the  tribunal^  which  he  fhall  pay 
to  the  bearer  of  our  notary's  order.  Santo  Domingo,  FruSiidor 
thirteenth  (Augu/l  thirtieth).  Fourth  year  of  the  French  Re- 
public, one  and  indivifible.  Signed  in  the  Regifter,  Pons  Judge, 
and  Defpujeaux  Notary  Public. 

(Signed)  Pons  Judge. 

Defpujeaux  Notary." 
That  under  this  fentence  of  condemnation  the  Mount  Vernon 
and  her  cargo  were  delivered  up  to  the  captors  by  the  Spani/h 
Governor  of  Porto  Rico,  (a) 

*      The 

(a)  At  this  put  of  tht  cafe  were  intro-  American  laws.  Such  as  are  material  to 
dacedfeveral  articles  offfie  treaty  between  the  argument,  are  either  dated  at  length 
frame*  and  America,  dated  6th  February      or  abridged. 

1773,  ***  *K°  Several  pafftges  from  the         Art.  i».  of  the  treaty  requires  the  (hips 

of 
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r  8  o.  The  queftion  for  the  opinion  of  the  Court  was,  Whether  the 

— — —  Plaintiffs  were  entitled  to  recover  ? 

Ba""°  Btnfef 


of  either  party  to  exhibit,  not  only  their 
paffpam,  but  certificates  (hewing  that  their 
cargo  ii  not  contraband. 

Art.  is-  "  To  the  end  that  all  manner 
nl  diflen lions  and  quarrels  may  be  avoided 
and  prevented  on  one  fide  and  the  other,  it 
ii  agreed  thai  in  cafe  either  of  the  partica 
hereto  (hall  be  engaged  in  war,  the  ihipt 
and  veflilt  belonging  to  the  fubjeSsnr  peo- 

iile  of  the  other  ally  rnuft  he  fumilhed  with 
ea-lettersor  paHporu.eipreding  the  name, 
property,  and  bulk  of  the  fhip,  aa  alio  the 
■mm  and  place  of  habitation  of  the  mailer 
or  commander  of  the  fiid  (hip,  that  it  may 
appear  thereby  that  the  fliip  really  and  truly 
belong!  to  the  fubjeQi  of  one  of  the  patties, 
which  pafTporcs  fhall  be  made  out  and 
granted  according  to  the  form  annexed  to 
thil  treaty,  they  Dull  likewife  be  recalled 
every  year,  thit  Is,  if  the  fhip  happens  to 
return  home  in  the  fpace  of  a  year.  It  it 
liftewife  agreed,  thit  fuch  (hipi  '.■pin;;  load- 
en,  are  to  ha  provided  not  only  with  pur- 
ports ar  above  mentioned,  hut  alio  with 
certificates  containing  the  levcral  paificutaa 
of  the  cargo,  the  place  whence  the  fhij 


:rfhe 


may  be  known  whether  any  forbidden  or 
Contraband  gooilt  he  on  board  the  fame, 
which  ceitificate  fhall  be  made  out  by  the 
officers  of  the  place  whence  the  (hip  fit  fail, 
in  the  accuftomed  form  ;  and  if  any  one 
fhall  think  (it  or  advifeahle  to  eaprefi  in  the 
fiid  certificates  the  per  fori  to  whom  the 
a  hoard  belong  he  may  freely  da 


thsm)  (lull  be  d,n«mi.atei  tni  d.tmtd finf, 
er  vtftli  of  the  United  Stater,  adkUdtoOr 
btnfiti  and  friviUgtt  affrrtainimg  n>  /«* 
flips  or  vejjelt.  Provided  that  they  (hall  net 
continue  to  enjoy  the  (ame  longer  than  they 
fhall  continue  to  be  wholly  owned,  and  to 

the  USA  Uniui  Statu :  that  fhipa  built  with- 
in the  Vmiud  Statu,  either  before  or  after 
the  4th  July  1776,  and  belonging  to  a  ori- 
aen  of  the  Statu  and  (hipa  not  built;  within 
the  Statu, \mt  onthei6tfa  May  tjto,  tad 
from  thenceforth  belonging  to  ■  dtkta, 
and  Ihipi  captured  and  condemned  aa  prize, 
or  for  a  breach  of  any  Amirita*  law,  may, 
if  owned  by  a  citizen,  be  regiftered,  but 
that  no  other  (hipa  may  be  regiftered  ;  that 
in  order  to  entitle  any  (hip  to  a  regtftry,  an 
oath  mull  l>e  made  before  the  proper  officer, 
ft,i  1  in-;  the  name  and  burthen  of  the  tain, 
the  place  where  and  the  time  when  tnewaa 
built,  and  in  Ihort  making  it  appear  that 
according  to  the  provinoni  of  the  navigation 
icl  the  is  entitled  to  be  regiltered,  and  that 
if  any  of  the  faffs  Hated  in  fuch  affidavits* 
within  the  knowledge  of  the  ytrtj  nuking 
the  affidavit  falfe,  the  fhip  (hall  be  lor. 
fiittd;  that  every  change  in  the  cornniinder 
of  the  (hip  (hall  be  reported  to  the  cnlleelor 
of  the  difiricl  where  the  fame  happen),  01 
where  the  (hip  fit  ft  arrives  after  fiich  change, 
on  pain  of  forfeiture  of  the  regiftrj,  and 
the  collector  fhall  iodorfe  on  the  ceftacat* 
ofre^iflrytht  nameofthenea 
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Bayley  Serjt  for  the  Plaintiffs.  Three  points  I  understand 
are  to  be  infilled  on  for  the  Defendant :  ift,  That  the  warranty 
contained  in  the  policy  that  the  Mount  Vernon  was  an  American 
fliip,  has  not  been  complied  with,  becaufe  the  owner  of  the 
Mount  Vernon  was  not  a  naturalized  American  fubjeR;  2dly,  That 
the  Mount  Vernon  was  not  navigated  as  an  American  fhip  ought 
to  be,  the  American  navigation  a£t  requiring  the  captain  to  be  a 
citizen  of  the  United  States,  whereas  G.  G.  Dominick  was  a  Bor~ 
tugueze;  and  3<Jly,  That  the  treaty  between  America  and  France 
has  been  infringed  by  the  Mount  Vernon,  her  paflport  not  hav- 
ing truly  defcribed  her  intended  voyage.  Moft  clearly  the 
Mount  Vernon  was  not  entitled  to  the  peculiar  municipal  privi- 
leged conferred  on  (hips  belonging  to  naturalized  fubje&s  of  the 
United  States,  her  owner  not  being  a  naturalized  fubje&.  But 
the  meaning  of  the  warranty  is  not  that  fhe  was  to  be  entitled  to 
thole  privileges,  but  that  according  to  the  law  of  nations  and 
the  treaties  exifting  between  America  and  other  countries  fhe 
lhould  be  an  American  fhip ;  the  rifk  of  the  underwriters  not 
being  varied  by  the  privileges  to  which  fhe  is  entitled  in 
the  ports  of  America,  but  by  the  treatment  to  which  fhe  is  en- 
titled from  the  belligerent  powers  upon  the  high  feas.  '  The  di£- 
tin&ion  between  Briti/h  built  and  Briti/h  owned  fhips,  between 
inch  as  acquire  certain  privileges  in  confequence  of  their  regis- 
try, and  fuch  as  are  merely  owned  by  fubje&s  of  this  country, 
is  obvious.  Could  h  however  be  contended  for  an  inftant, 
that  a  fhip  Briti/h  owned,  though  not  Briti/h  built,  would 
not  fall  within  the  meaning  of  a  warranty  that  fhe  was  Bri- 
ti/h ?     Would  not  fuch  a  fhip  fail  under  the  prote&ion  of  the 
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vided,  that  any  alien  being  a  free  white 
petfon,  after  two  years*  zefidence  within 
the  United  States,  may  be  admitted  a  citi- 
zen by  any  of  toe  common  law  courts  on 
his  (atistying  fuch  court  that  he  is  a  perfon 
of  good  chancier,  and  taking  the  neceflary 
oaths. 

By  a  fobftquent  ad  of  naturalization,* 
pafled  and  approved  the  aoth  of  January 
'795»  th*  privilege  of  being  naturalized  is\ 
refolded  to  thofe  who  declare  upon  oath 
before  fame  of  the  courts  there  enumerated, 
their  intention  of  applying  to  be  naturalized 
at  leaft  three  years  before  the  time  of  their 
adnoiffion,  and  at  the  time  of  their  applica- 
tion to  be  admitted  to  be  naturalized  de- 
clare upon  oath  before  feme  one  of  the 


fame  courts,  thnt  they  have  refided  within 
the  United  States  at  lead  three  years,  and 
within  the  ftate  or  territory  where  the  court 
is  held  to  which  they  apply,  one  year  at 
leaft.  But  it  is  provided  that  perlons  re- 
lident  in  America  at  the  time  the  above 
ad  was  patted,  may  be  naturalized  if  they 
declare  upon  oath  that  they  have  re- 
fided two  years  within  the  United  States^ 
and  one  year  within  the  ftate  or  territory 
where  the  court  to  which  they  aflply  is 
fitting. 

The  cafe  alfo  dated  that  either  party 
(hould  be  at  liberty  to  refer  to  any  part  of 
the  American  laws,  or  the  treaty  of  the  6tK 
February  1778,  between  France  and  Ante- 
ricat  as  if  they  had  been  fully  dated. 

Briti/h 
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.  Britijh  flag  And  be  entitled  to  the  interference  of  the  Briti/h 
Government  if  improperly  molefted  by  any  belligerent  power? 
The  fame  observation  applies  to  the  warranty  of  an  America* 
Hup,  and  though  the  Mount  Vernon  would,  as  belonging  to  a 
perfon  not  naturalized  '  in  America,  be  obliged  to  pay  higher 
duties  in  the  ports  of  America  than  if  ihe  had  belonged  to  a 
naturalized  fubjeft  of  the  United  States,  Oie  muft  neverthelefi 
be  deemed  an  American  fhip,  and  as  fuch  be  entitled  to  the 
fame  treatment  from  belligerent  powers,  and  the  fame  protec- 
tion from  the  American  government  as  any  other  fhip  belonging 
to  a  naturalized  fubjeft  of  the  United  States.  The  America* 
regifter  aft  is  founded  on  the  fame  principle  as  the  Briti/k  re- 
gifter aft,  and  with  a  view  to  municipal  regulations  mewiy. 
The  terms  of  the  American  navigation  aft  are,  that  mips  not 
regiftcred  fhall  not  "  be  denominated  and  deemed  (hips  or  vet 
"  fels  of  the  United  States-,  entitled  to  the  benefits  and  priri- 
"  leges  appertaining  to  fuch  mips  or  veffds."  The  latter  part 
of  the  fentence  iufriciently  explains  the  former,  viz.  that  tbet 
fhall  not  be  deemed  mips  of  the  United  Slates,  with  a  view  to 
particular  privileges  in  the  United  States,  though  with  a  view  to 
national  privileges  as  againft  the  reft  of  the  world  they  remain 
as  before  that  aft.  This  is  further  explained  by  the  fa&  that 
fhips  of  the  United  States  pay  a  duty  inwards  of  only  fix  octtta ptr 
ton,  while  fliipsnot  of  the  G0j(7erf&«/fspayinfbme  cafes  ten,  in  fom 
thirty  centsyier  ton.  In  addition  to  which  it  may  be  obferved,th*tbj 
the  American  navigation  aft,  if  the  property  of  a  fhip  be  altered  fl* 
muft  be  regillered  anew,  othenviie  the  fhip  fhall  ceaie  to  be 
deemed  a  vetfe!  of  the  United  States,  and  all!)  that  if  the  change 
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the  'cruifers  of  France,  notwithftanding  her  owners  was  not  a 
naturalized  fubjeft  of  the  United  States,  arid  the  Britijh  govern- 
ment could  not  have  interfered  in  his  favour,  nor  could  ftie  have 
been  warranted  Britijh,  for  the  domicile  of  her  owner  would 
have  falfified  fuch  a  warranty.  The  cohverfe  of  the  prefent  cafe 
was  decided  by  Lord  Kenyan  in  the  cafe  of  Tabbs  v.  Bendelack(a). 
Though  part  of  the  treaty  between  America  and  France,  re- 
quires that  a  (hip,  in  order  to  be  deemed  an  American  (hip  as 
between  the  two  powers,   fliall  be  regiftered  according  to  the 
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(a)  Tabbs  v.  Bendelack.  Sittings  after 
Trinity  Term  x8oi.  coram  Lord  Kenym 
Guildhall. 

Tlih  was  in  a&ion  on  a  policy  of  infur- 
aoce  on  the  freight  of  the  (h/ip  Franklin, 
wax  ranted  American,  at  and  fro.n  Liverpool 
to  Naples  or  Sicily ,  with  leave  to  drfcharge 
at  Leghorn.  The  policy  was  dated  the 
09th  at  December  1800.  It  appeared  that 
the  Plaintiff  was  an  American  born,  had 
I*fide4  in  America,  and  had  been  employed 
in  navigating  veflels  between  this  country 
and  American  that  having  married<in  Liver- 
fool,  he  had,  from  the  year  1797,  occupied 
a  houfe  there,  in  which  his  wife  and  chil- 
dren refided;  that  fince  that  time  he 
had  once  or  twice  navigated  a  (hip  from 
Liverpool  to  America ,  and  back  again,  but 
that  during  the  laft  year  he  had  never 
been  out  of  England,  hut  had  employed 
others  to  navigate  his  veffels  to  America 
and  eMewhere,  his  family  conftantly  refid- 
ing  at  Liverpool ;  that  in  QQtber  1800,  be 
had  purchafed  the  franklin,  which  was  an 
Amarkan  Chip,  and  regularly  documented 
at  fuch  from  her  owner,  who  was  au 
jtmerican,  and  had'brougbt  her  over  from 
Amarus  \  and  that  when  the  voyage  to 
which  the  policy  related  (hould  be  com* 
plated,  the  Plaintiff  intended  to  return 
in  her  with  his  family  to  America.  The 
action  was  brought  in  confequence  of  a 
lots  by  capture. 

For  the  Defendant  it  was  objected  that 
the  warranty  had  not  been  complied  with, 
inafinuchaathe  Plaintiff  was  redding  under 
and  enifcded  to  the  protection  of  Great 
Britain,  and  had  no  right  to  fet  up  his  pri- 
vileges aa  a  citizen  of  America  againft  the 
Bvanigercnt  powers. 

For  the  Plaintiff  it  was  infifted  that  his 
rafidenct  here  was  merely  temporary,  that 


he  had   the   animus  revertendi,   and   was 
therefore  entitled  to  warrant  his  fliip  Ame- 


rican. 


Lord  Kenyon  Ch.  J.  Whether  the 
Plaintiff  has  the  intention  of  returning  to 
America  or  net  at  a  future  period  can- 
not affect  the  prefent  queftion.  In  the 
policy  he  has  warranted  the  (hip  Franklin 
to  be  American ;  from  which  warrantry, 
the  underwriters  collected  that  (he  was 
entitled  to  the  privileges  of  an  American 
(hip.  But  whether  the  (hip  be  entitled  to 
thofe  privileges  or  not  does  not  depend 
merely  upon  her  owner  being  an  American 
born.  Per  tons  redding  in  this  country, 
reaping  the  advantages  of  the  trnde  of  this 
country,  and  contributing  to  the  well- 
being  of  this  country,  muff  for  the  pur- 
pofes  of  trade  be  confidered  as  belonging 
to  this  country.  By  the  law  of  nations, 
therefore,  the  property  of  fuch  a  perfon  is 
liable  to  capture  by  belligerents,  on  the 
ground  of  fuch  property  belonging  to  a 
fubjedl  of  this  country.  That  rule  of 
law  was  acted  upon  in  the  Saint  Eujlatim 
cafes  at  the  Cockpit,  wh-n  Lord  Camden, 
and  fome  of  the  greateft  perfons  that  ever 
adorned  the  law  of  this  country,  prefided 
there.  In  the  cafe  of  the  -Argonaut  *, 
though  we  were  of  opinion  that  Ctllett 
beiug  a  native  of  this  country,  could  not 
put  off  his  allegiance  to  it,  but  mijlit  be 
guilty  of  high  treafon  againft  the  (late,  yet 
we  thought  that  being  domiciled  in  Ame* 
rha  he  was  entitled  to  the  privileges  of  an 
American. — The  Plaintiff  was  nonfuited. 

The  Attorney  General  (Law),  Erjkine, 
Park,  and  Gafeles,  for  the  Plaintiff 

Garrovi  and  Giihe  for  the  Defendant. 


*  rVilfin  y.  Marry  aft,  8  7*.  &  £1.  alfo  ante,  vol.  Z.  p.  43a 
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provisions  of  the  American  navigation  act,  yet  the  queftion  be- 
tween the  parties  to  this  a£Uon  tnuft  be  decided  by  reference  to 
the  general  law  of  nations,  according  to  which  the  warrantry  that 
the  Mount  Vernon  was  American,  has  been  complied  with.  As  to 
the  2d  objection,  that  the  Mount  Vernon  was  not  navigated  ac- 
cording to  the  laws  of  America,  the  captain  being  a  Portuguese, 
whereas  he  ought  to  have  been  a  citizen  of  the  United  Stater, 
both  the  fact  and  the  conclusion  drawn  from  that  fact  may  be 
denied.  The  fact  is  collected  from  the  fentence  of  condemna- 
tion; whereas  that  fentence  only  lays  that  the  captain  was  a 
Portuguese  without  a  certificate  of  his  naturalization.  By  the 
laws  of  the  United  States,  previous  to  the  act  palled  in  1 795, 
any  perfon  who  had  refided  in  America  fur  two  years  was  en- 
titled to  be  naturalized.  Now  the  fentence  does  not  allege  that 
he  was  not  a  citizen  of  America,  but  merely  that  he  had  not  about 
him  at  the  time  of  the  capture  the  evidence  of  his  being  a  citizen- 
But  the  treaty  between  America  and  France  docs  not  require 
that  a  foreigner  who  has  acquired  a  citizenihip  in  America, 
mould  carry  about  him  the  certificate  of  his  naturalization;  nor 
indeed,  as  between  the  two  powers,  is  it  neceflhry  that  the  cap- 
tain Should  be  an  American  citizen,  though  in  confequence  of  hi* 
not  being  fo  the  fhip  is  not  entitled  to  the  municipal  privileges 
of  a  fhip  of  the  United  States.  {Heath  J.  By  the  25th  article  of 
the  treaty,  the  paflport  is  to  exprefs  the  name  and  place  of  habi- 
tation of  the  mailer  and  commander  of  the  fiiip.  Now  in  the 
paflport  dated  in  the  cafe,  though  the  name  of  the  mailer  and 
commander  is  mentioned,  his  place  of  habitation  does  not  fcem 
to  be  ft  ated ;  for  the  words,  "  of  the  town  of  Philadelphia?  im- 
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icription  of  him  being  neceflary  to  be  inferted,  than  to  the  fliip  180a. 
which  need  not  be  fb  defcribed.  Probably  every  paffport  which  "-1 
has  been  filled,  up  fince  the  treaty  between  America  and  France  *  A™Na 
has  been  filled  up  in  the  fame  way  as  this,  and  therefore  it  ihould  Glaqitt. 
nther  be  conftrued  by  ufage  than  the  nicety  of  a  ftrift  gram*- 
marian.  The  3d  objection  taken  is,  that  the  paffport  has  not 
truly  defcribed  the  deftination  of  the  fliip.  It  is  neceflary  to  ob- 
ferve,  that  by  the  treaty  it  is  not  required  that  the  paffport 
ihould  exprefs  the  place  of  deftination,  but  that  the  certificate  of 
clearance  ihould  exprefs  it.  Now  it  is  ftated  in  the  cafe  that  the 
Mount  Vernon  had  "  the  ufual  documents  taken  out  by  Ameri- 
can fhips;"  it  muft  be  prefumed  therefore  that  her  certificate  of 
clearance  was  regular.  It  is  only  incumbent  on  me  to  contend 
that  the  deftination  of  the  fliip  ftated  in  the  paffport  was  intro- 
duced bondjide,  and  not  with  a  view  to  miflead  the  cruifers  of 
the  belligerent  powers.  It  happened  that  when  the  fliip  failed, 
part  of  her  cargo  was  not  admiffible  into  the  ports  of  Great  Bri- 
tain,  and  if  that  inadmifiibility  had  continued  to  the  time  of  her 
arrival  at  Ca&es,  Hamburgh  would  have  been  the  market  to  which 
ihe  would  have  gone.  At  the  time  of  her  failing  therefore,  her 
port  of  difcharge  was  not  decided  upon,  but  was  left  to  the  dis- 
cretion of  the  houfe  of  Baring  and  Co.  Previous  to  her  arrival 
at  Ctowes,  an  aft  of  parliament  had  paffed  allowing  the  importa- 
tion of  the  commodity  before  prohibited,  provided  ah  order  of 
council  could  be  obtained  for  that  purpoie ;  whereupon  the  houfe 
of  Baring  and  Co.  decided  that  London  ihould  be  her  port  of 
diicharge.  Hamburgh  therefore  being  the  mod  probable  place 
of  deftination  at  the  time  ihe  failed  on  her  voyage,  that  place 
was  mentioned  in  the  paflport  as  her  place  of  deftination.  The 
fpirit  erf  the  treaty  muft  be  held  only  to  require  an  American  to 
ftate  the  place  of  deftination  of  the  fliip  to  the  beft  of  his  know* 
ledge  and  belief  orhe  would  be  excluded  from  failing  upon  any 
voyage  with  a  cargo,  the  deftination  of  which  was  not  unalterably 
fixed*  [Here  he  was  proceeding  to  obferve,  that  in  the  French 
copy  of  the  treaty  between  America  and  France,  in  which  lan- 
guage it  was  originally  drawn,  and  which  in  cafe  of  difpute  was 
to  bind,  no  mention  was  made  of  the  paflport  or  certificate,  or 
apy  of  the  papers  fpecifying  the-place  to  which  the  fhip  was  des- 
tined, but  only  the  place  from  whence  fhe  failed;  but  the  Court 
held  him  precluded  from  referring  to  tie  French  copy  in  contra- 
di&ion  to  that  tranflation  which  had  by  agreement  been  intro-  . 
duced  upon  the  cafe.]  ^ 

XOL.  nr.  V  Befl 
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Beji  SerjL  contra.  The  Mount  Vernon  being  warranted  to  1m 
an  American  ihip,  rauft  in  every  feme  of  that  defcription  be  com- 
pletely American,  and  be  nirnifhed  with  all  the  document*  of 
an  American  Ann,  or  the  warranty  is  not  fulfilled.  It  is  not 
Decenary  to  deny  as  a  general  proportion,  that  for  the  purposes 
of  trade  a  man  mud  be  confidered  to  be  of  that  country  where 
he  happens  to  be  domiciled.  But  to  that  general  propofition 
muft  be  added  this  qualification,  that  the  univerfkl  practice  of 
nations  on  tins  point  may  be  varied  by  the  particular  regula- 
tions of  any  individual  ftate,  as  far  as  respects  that  ftate,  and  the 
fubjects  of  that  ftate.  Every  nation  has  a  right  to  lay  upon  what 
terms  foreigners  Hull  be  allowed  to  be  naturalized  among  them, 
or  otherwiie  become  entitled  to  the  protection  of  the  ftate ;  and 
they  have  a  right  alio  to  direct  that  the  property  as  well  as  die 
peribns  of  foreigners  coming  to  refide  amongft  them,  Audi  have 
complied  with  certain  ftipulated  forms  before  it  fliall  be  deemed 
to  be  the  property  of  a  member  of  fuch  a  ftate.  Upon  this  prin- 
ciple America  has  acted ;  Ihe  found  that  her  population  was  ra- 
pidly increasing  by  the  influx  of  foreigners,  and  that  numbert 
were  aiming  at  a  participation  of  that  commerce  which  flic  by 
her  neutrality  had  protected  during  the  war.  This  gave  rift  to 
the  naturalization  act,  and  till  a  foreigner  has  complied  with  the 
requifites  of  that  act  he  cannot  claim  any  of  the  privileges  of  ■ 
citizen  of  the  United  States.  On  the  fame  principle  alfo  pro- 
ceeds the  American  navigation  act,  declaring  that  no  ihip  ftisll 
be  denominated  and  deemed  a  ihip  of  the  United  States,  and  en- 
titled to  the  benefits  and  privileges  appertaining  to  fuch  fttipi 
unleis  regiftered,  and  that  the  Dial!  not  enjoy  the  fame  longer 
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had  no  fboner  cleared  the  Delaware  than  fht?  was  captured  by  1802. 
the  French  privateer,  who,  aware  that  (he  was  not  American  pro-  ■ 
pertyj  watched  her  departure.  Nor  is  there1  any  weight  in  the  Bae1*° 
argument  that  if  this  fhip  could  not  be  warranted  American^  fhe  Clagitt. 
could  not  be  warranted  of  any  other  nation ;  for  it  does  not  fol- 
low that  becaufe  a  man  by  his  conduct  forfeits  his  rights  as  a 
ftibjeft  of  one  country,  he  therefore  neceffarily  and  eoinftanti 
acquires  rights  as  a  fubje&  of  fome  other  country.  The  fen- 
tence  of  condemnation  completely  fupports  the  fecond  obje&ion, 
ns.  that  the  captain  was  not  a  citizen  of  the  United  States,-  for, 
after  alleging  among  the  reaibns  of  condemnation,  "  the  cap- 
tain being  a  Portugueze  without  a  certificate  of  his  naturaliza- 
tion," it  proceeds  in  the  adjudicating  part  to  condemn  after 
"  a  ferious  examination,"  (that  is,  of  all  thefa&sprevioufly  al- 
leged) "  the  fhip  Mount  Vernon,  captain  George  Dominico,  Pot- . 
tvgueze"  Contiftently  therefore  with  all  the  decifions  upon  the 
efle&  of  foreign  fentences,  and  particularly  with  the  do&rine 
lately  laid  down  at  the  Cockpit  in  the  cafe  of  Kinder/ley  v.  Chafe* 
Park,  363.  (o)  ed.  5.  it  is  not  competent  to  the  Plaintiffs  to  di£» 
pnte  the  fa&  of  the  captain  being  a  Portugueze.  For  if  a  fen* , 
fence  fate  feveral  fa&s  fufficient  to  legalize  condemnation,  and 
then  proceed  to  condemn  generally,  the  ia&s  ftated  in  the  fen* 
tence  are  concluflve  and  cannot  be  controverted.  But  in  this 
cafe  die  court  have  alleged  in  the  adjudicating  part  of  the  fen- 
tcnce  that  the  captain  was  a  Portugueze,  which  precludes  any 
argument  upon  the  point.  It  is  obfervable  alfo,  that  the  tide  of 
the  lenience  of  condemnation  is  not  of  an  American  fhip,  but 
"  of  the  Englijk  fhip  Mount  Vernon?  But  thirdly,  the  fhip's 
papers  art  not  fuch  as  the  treaty  between  America  and  Prance 
require*;  cofrifequently  in  that  refpeft  the  warranty  is  not  ful- 
filled. The  observation  made  by  Mr.  Juflice  Heath  on  the  de- 
fed,  of  the  paf%ort  in  not  ftating  the  place  of  habitation  of  the 
matter,  is  of  itfelf  a  fufficient  bar  to  the  Plaintiff's  recovery;  for 
it  is  ImpoffiWe  to  apply  to  him  the  words  "  of  the  town  of  Phi* 
ladelphia?  without  applying  alfo  to  him  the  words  "  424  tons 
burthen,"  which  immediately  follow.  This  omiffion  poffibly 
weighed  much  with  the  French  court  in  coming  to  the  conclu- 
flon  that  he  was  not  an  American.  But  independent  of  this  ob- 
je&km,  it  appears  that  the  deftination  of  the  fhip  is  not  truly  de- 
feribed  in  the  paflport.  The  deftination  ftated  in  the  paflport 
is  «  Hamhwrgh  "  die  deftination  found  upon  the  cafe  is  "  Qnoes 
artd  a  market,"  fobjeft  to  the  dire&ion  of  the  Plaintiffs.  The 
variance  between  the  two  defcriptions  is  moft  evident,  and  with 
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a  view  to  a  eotnpBan.ee  with  the  treaty  moft  important ;  the  {hip 
having  been  reprefeated  as  proceeding  to  a  neutral  port,  when  in 
fact  ihe  was  proceeding  to  the  port  of  a  belligerent.  It  is  not 
ueceflary  to  infill  that  this  would  have  been  good  ground  of  con- 
demnation, for  if  it  would  have  juftified  detention  only,  the  un- 
derwriter is  difcharged.  Sick  v.  Parker,  7  T.B.  705.  If  it  be 
argued  that  the  pailport  need  not  have  notioed  her  destination, 
and  that  poffibly  her  certificate  of  clearance  is  correct  in  the 
Itatement  of  the  destination,  ftill  there  mull  in  that  cafe  be  a  dif- 
cord an cy*  among  the  /hip's  papers,  which  of  itfelf  would  induce 
the  cruifers  of  France  to  detain  her  for  examination.  Indeed  if 
fuch  be  the  cafe,  that  bonajldes  which  has  been  urged  as  a  jufti- 
hcation  of  the  description  mull  be  abandoned ;  for  if  her  eerti- 
ficate  ftates  her  real  voyage,  and  her  paiiport  feme  other  voyage, 
it  is  clear  that  the  latter  defcription  was  not  introduced  becaufe 
her  deftination  was  not  decided  upon  at  the  time  of  her  failing, 
but  with  a  view  to  deceive  the  belligerent  powers. 

Bayley,  in  reply,  obferved,  that  whatever  the  title  of  the  fen- 
tence  might  be,  the  fentence  itfelf  did  not  profefs  to  condemn  on 
the  ground  of  the  MounfrVernon  being  an  linglijh  (hip,  and  there- 
fore the  title  could  have  no  effeel  whatever.  He  added,  that 
the  fifth  reafon  it  a  ted  in  the  fentence  nearly  amounted  to  a  de- 
claration of  war  with  America,  and  evidenced  moft  tlrongly  thu 
(he  was  condemned  for  being  an  American;  the  United  States hat- 
ing at  that  time  dilpleafed  France  by  their  treaty  with  Grtal 
Britain. 

Cur.  adv.  wfc 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
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therefore  there  was   not  a  general  admiffion   that   the    (hip,        1802. 

€€  together  with   the  ufual  documents  taken  out  by  American 

veflels,"  had  the  paflport  ftated,  I  fhould  have  been  of  opinion  A*JN° 
that  the  treaty  had  not  in  this  refpe&  been  fufficiently  com-  Clagett. 
plied  with,  but  I  think  from  that  general  admiffion  we  are  at 
liberty  to  prefume  that  (he  had  on  board  a  fea-letter,  expreffing 
the  name  and  place  of  abode  of  the  mailer,  and  confequently 
that  in  this  refpeft  fhe  did  not  violate  the  treaty  between 
America  and  France.  The  fame  preluniption  may  alio  be  made 
in  favour  of  the  Plaintiffs,  with  refpe6l  to  the  objection  taken, 
that  the  paflport  did  not  truly  defcribe  the  defoliation  of  the 
flup :  for  though  in  the  paflport  it  is  alleged  that  fhe  was  bound 
for  Hamburgh,  whereas  her  inftru&ions  were  to  go  to  Cowes  and 
a  market,  yet  the  latter  deftination  may  poffibly  have  appeared 
upon  the  certificate  of  clearance,  which  we  muft  fuppole  her  to 
have  had  among  the  other  documents  ufually  taken  out  by 
American  veflels.  The  next  confideration  is,  Whether  this  flup 
was  fo  owned  and  commanded  as  to  have  entitled  herlelf  to  the 
privileges  of  an  American  fhip,  and  thereby  have  complied  with 
the  warranty?  It  is  infilled  on  the  part  of  the  Plaintiffs,  that 
the  non-compliance  with  the  regulations  of  the  American  naviga- 
tion a&,  although  it  may  deprive  the  owners  of  the  fhip  of  cer-. 
tain  municipal  benefits,  cannot  affect  the  warranty:  for  that  if 
the  owner  be  really  and  bondjidc  a  domiciled  inhabitant  of 
America,  his  fhip  thereby  becomes  an  American  fhip  within  the 
meaning  of  the  treaty  between  France  and  America.  I  am  very 
far  from  thinking  that  fuch  is  the  true  conftru6lion  of  that 
treaty.  The  words  of  the  navigation  aft  are,  that  "  no  Ihips  or 
veflels  fhall  be  denominated  and  deemed  Ihips  or  veflels  of  the 
United  States,  and  entitled  to  the  benefits  and  privileges  apper- 
taining to  fuch  Ihips  or  veflels,  unlefe  they  comply  with  the 
regulations  of  the  navigation  a 61."  It  has  been  argued  that  the 
Americans  poffibly  may  have  the  lame  lbrt  of  diflin&ion  with 
refpeft  to  fhips  regiflered  and  not  regiftered  as  we  have, 
and  although  the  latter  may  not  be  entitled  to  lbme  particular 
municipal  privileges,  yet  that  they  are  entitled  to  the  protec-* 
tion  of  the  American  government  It  does  appear  to  me  how- 
ever, that  the  privilege  of  carrying  the  American  flag  as  a  fafe 
oonduft  among  belligerent  powers,  is  one  of  thole  privilege* 
intended  to  be  denied  to  all  fhips  but  thole  which  have  complied 
with  the  regulations  of  the  Ameiican  navigation  aft.  It  is  ad- 
mitted that  the  owner  of  the  Mount  Vernon  not  having  been 
>  p  3  naturalized 
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naturalized  in  America,  his  ftiip  bad  not  acquired  the  privilege! 
conferred  upon  (hips  by  the  navigation  act:  and  ldo  not  perceive 
enough  Hated  upon  the  cafe  to  fatisfy  me  that  the  French  had  not 
a  right  to  Jay  that  they  were  only  obliged  to  refpect  as  vefleb  of 
the  United  States  thofe  vefiels  which  the  legiilature  of  America 
had  refolved  fliould  exclufively  be  deemed  and  denominated 
veflelg  of  the  United  States.  The  next  fubject  of  coofideration 
in  this  cafe  is  the  Sentence  of  condemnation.  Like  other  French 
leniences  it  Hates  many  reafons,  but  draws  no  coniequencee  from 
thole  rralonB :  and  though  feveral  iac~U  are  Hated,  as  if  leading 
either  to  the  conclusion  that  the  Mount  Vernon  was  enemies 
property,  or  that  the  had  not  complied  with  Come  conditions  re- 
quisite to  eltablilh  her  claim  to  the  privileges  of  neutrality,  yet 
the  only  conclufion  at  laft  drawn  from  thele  premifea  is,  that  the 
fliip  belongs  to  the  captors  as  price.  If  the  words  prefixed  to 
this  lenience,  viz.  "  Condemnation  of  the  Engli/k  Hup  Mont 
Vernon,"  are  to  be  deemed  part  of  the  fentence,  the;  are-of 
themfelves  imperative  upon  us  to  hold  that  the  warranty  has  not 
been  complied  with.  Thefe  words  however  are  followed  by  tab 
expreinon,  "  Extract  from  the  books  of  the  office  of  the  profi- 
flonal  tribunal  refpecling  prizes  eftabliwed  in  Saint  Domingo? 
and  then  the  lentence  is  Hated  at  length.  It  has  been  argued 
that  the  fourth  reafon  Hated  in  the  fentence  it  not  a  direct  alle- 
gation that  the  captain  was  a  Portuguese,  but  only  that  he  had 
not  about  him  at  the  time  of  the  capture  the  evidence;  of  hit 
having  been  naturalized.  I  think,  however,  the  allegation  at  it 
now  Hands,  coupled  with  what  is  Hated  in  the  adjudicating  part 
of  the  fentence,  viz.  that  "  the  laid  (hip  Mount  Vernon,  captain 
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the  affined  and  the  underwriter,  with  refpe&  to  every  fa&        1 802. 
which  they  profefs  to  decide  (a).     If  indeed  it  had  appeared  that, 
the  fentence  proceeded,  not  upon  a  falsification  of  the  warranty 
contained  in  the  policy,  but  upon  fome  pofitive  regulations  of     Claoitt. 
France,  adopted  without  the  affent  of  other  nations,  and  con- 
trary to  the  law  of  nations,  the  aflured  would  ftill  have  been  at 
liberty  to  prove  his  neutrality.     No  queftion  can -now  arife  as 
'  to  the  efie&  of  fuch  a  warranty  as  the  prefent :  for  I  take  it  to 
he  completely  eftablifhed  by  the  cafes  of  Barzillay  v.  Lewis  (&), 
Geyer  v.  Agmlar  {c\  and  Rich  v.  Parker  (d),  that  if  a  {hip  be 
warranted  American,  fhe  muft  not  only  belong  to  an  American, 
hut  muft  in  every  refpeft  be  Co  documented  as  to  entitle  herfelf 
during  the  whole  of  her  voyage  to  the  privileges  of  the  American 
flag.  It  was  once  doubted  indeed  by  Lord  Kenyan  in  the  cafe  of 
Dc  Soma  v.  Ewer  (e),  whether  the  mere  fa£t  of  condemnation  as 
prize  was  not  of  itfelf  conclufive  againft  the  warranty  of  neu*  * 

trality,  though  fpecial  grounds  of  condemnation  appeared  upon 
the  fentence  not  warranted  by  the  law*  of  nations :  for  it  was 
confidered  that  a  contrary  do&rine  would  impute  bad  faith  to 
the  tribunal  by  which  the  condemnation  was  pronounced ;  and 
unlefs  fuch  fpecial  grounds  appear  the  fentence  is  undoubtedly 
conclufive.     Accordingly  in  Saioucci  v.  Woodmafs  (f)  where  a 
fhip  warranted  neutral  was  condemned  as  good  and  lawful  prize, 
that  Angle  allegation  in  the  fentence  was  deemed  fufficient  to 
negative  the  neutrality  of  the  fhip,  becaufe,  as  no  fpecial  ground 
of  condemnation  appeared,  the  Court  held  themfelves  bound  to 
fuppofe  that  it  proceeded  upon  the  juft  and  lawful  ground  of  the 
fhip  being  enemies'  property.     But  in  Bernardi  v.  Motteaux  (g) 
the  Court  confidered  the  fentence  conclufive  as  to  every  thing 
which  it  profefled  to  decide,  yet  held  themfelves  at  liberty  to  ex- 
amine whether  the  ground  on  which  the  fentence  proceeded 
a&ually  falfified  the  warranty  contained  in  the  policy.     Then 
follows  a  feries  of  authorities  in  which  the  Courts  have  determined 
that  if.  the  condemnation  does  not  plainly  proceed  upon  the 
ground  of  enemies'  property,  or  that  of  the  fhip  not  having 
complied  with  fubfifting  treaties  between  her  own  country  and 
that  of  the  capturing  power,  but  on  the  ground  of  regulations 
arbitrarily  impofed  by  the  latter,  to  which  neither  the  govern- 
ment of  the  captured  fhip,  nor  the  other  powers  of  Europe 

(«)  DULfiarLiBUHcLZT.il.  444.  (0  Park  Infur.  361. 

\b)  Park.  Injur.  359.  (/)  Park.  Jmfur.  36a. 

W  7r.4.68i.  (g)  D9*£.57+ 
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have  been  made  parties,  i'uch  a  condemnation  fliall  not  be  ad- 
mitted as  conclusive  againft  the  warranty  of  neutrality.  Such 
was  the  doctrine  laid  down  in  Mayne  v.  Walter  (a),  and  con- 
firmed in  the  fubfequent  cafes  of  Pollard  v.  Bell  (6),  and  Bird 
y.Appleton(c).  The  late  cafe  of  Price  v.  BeU(d),  is  extremely 
like  the  prefent,  and  indeed  if  it  were  not  for  the  words  prefixed 
to  the  fentencc  in  this  cafe,  there  would  be  as  much  analogy  as 
poflible  between  the  two  cafes.  The  fentence  there  proceeded 
upon  much  the  fame  ground  as  the  prefent  fentence:  and  the 
Court  of  King's  Bench  was  of  opinion  that  there  was  nothing 
fufficiently  conclufive  upon  the  face  of  the  fentence  to  negative 
the  neutrality,  the  condemnation  apparently  proceeding  upon 
reaibns  which  were  not  juftifiable.  The  laft  cafe  to  which  I 
lhail  advert  is  that  of  Kinder/ley  v.  Chafe,  decided  at  the  Cock- 
pit, July  21.  1801,  on  appeal  from  the  Mayor's  Court  at  Ma- 
dras, and  reported  in  Parltslnjizr.  p.  363.  0.  ed.  5.  The  judg- 
ment of  the  Court  was  there  pronounced  by  the  prefent  Matter 
of  the  Rolls,  in  a  very  able  manner,  who,  after  confidering  the 
conclufivenefs  of  foreign  fentences  upon  warranties  of  neutrality, 
and  acquiefeing  in  moft  of  the  principles  laid  down  in  our 
courts,  proceeded  to  ductus  the  particular  fentence  upon  which 
that  cafe  came  before  the  council.  He  there  adopted  a  prin- 
ciple moft  eflential  to  be  attended  to  in  the  conftru&ion  of 
foreign  fentences,  namely,  that  the  reafons  ftated  in  thofe 
fentences  are  not  always  to  be  confidered  as  of  themierves  the 
grounds  upon  which  the  condemnation  proceeds,  but  as  the 
media  of  proof  from  whence  a  prcfuuiption  may  be  drawn  that 
the  Hup  is  or  is  not  lawful  prize.     We  are  called  upon  therefore 
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die  fentence  there  is  nothing  to  (hew  that  it  proceeded  on  the        1802* 
want  of  any  particular  document,  or  non-compliance  with  any  ■ 

particular  edift.   In  every  country  but  our  own,  throwing  papers       Baring 
overboard  has,  I  believe,  been  holden  to  be  fufficient  caufe  of     Clagitt. 
condemnation;  .though  I  am  not  fure  whether  in  France  that 
rule  has  been  foTaid  down  by  way  of  pofitive  inftitution,  or  only 
as  a  mode  of  evidence  from  which  the  conchifion  is  to  be  drawn 
tlyit  the  fhip  is  enemies9  property.    Indeed  in  England  that  cir- 
eamftance  alone  has  often  been  deemed  fufficient  to  warrant  the 
$me  conclufion.     Another  reafon  Hated  in  the  fentence  is,  that 
the  crew  ran  away  and  refufed  to  be  examined.     Now  we  all 
know  that  by  the  law  of  England,  and  I  believe  by  the  law  of 
nations,  it  is  incumbent  upon  the  crew  of  a  captured  fliip  to  fub- 
ttrit  to  examination :  and  if  they  do  not,  every  thing  hoftile  may 
be  prefumed  againft  them.    Nobody  therefore  can  fay  that  this 
was  not  one  of  the  grounds  from  which  the  French  court  drew 
the  conclufion  that  the  fliip  was  enemies'  property.    Then  comes 
the  laft  reafon  Hated  in  the  fentence,  which  I  confefs  has  raifed 
confiderable  doubts  in  my  mind  as  to  the  propriety  of  the  fen- 
tence.    I  did  think  that  notwithilanding  all  the  reafbns  previ- 
ously ftated,  it  might  be  fairly  argued  that  the  fentence  pro- 
ceeded upon  the  laft  reafon  only,  and  was  a  declaration  of  war 
againft  America,  confidering  America  as  having  granted  to  Eng- 
land improper  privileges.    If  this  be  fo,  the  aiTured  have  a  right 
to  fay  that  the  Mount  Vernon  was  condemned,  not  becaufe  fhe 
was  not  an  American,  but  becaufe  fhe  was  an  American.   If  there- 
fore the  title  prefixed  to  this  fentence,  was  not  to  be  confidered 
as  part  of  the  fentence,  I  fhould  very  much  doubt  whether  there 
were  fufficient  on  the  face  of  the  fentence  to  warrant  the  conclu- 
fion that  the  fhip  was  condemned  on  the  ground  of  her  being 
Engli/h :  but  if  it  be  part  of  the  fentence,  then  the  laft  reafon 
ftated  is  very  material  with  refpeA  to  the  confideration  whether 
the  fhip  were  Engli/h  or  not ;  for  it  was  not  unnatural  for  the 
French  court  to  couple  with  the  other  circumftances  ftated  in 
the  fentence,  the  favourable  difpofition  of  America  towards  Eng- 
land, and  the  readinefs  to  furnifh  the  Engli/h  with  fuch  docu- 
ments as  would  entitle  them  to  the  privileges  of  the  American 
flag.   If  therefore  the  laft  reafon  be  not  confidered  with  reference 
to  the  title,  that  reafon  of  itfelf,  unconnected  with  the  confidera- 
tion whether  the  fhip  was  Engli/li  or  not,  might  be  deemed  the 
real  ground  of  the  condemnation,  and  then  the  underwriters 
would  unqueftionably  be  liable.  But  coupling  this  title  with  the 

objections 
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obje&kmtt  taken  to  the  Grip's  papers,  and- the  regulation*  by 
treaty  between  America  and  France,  and  confidering  that  it 
makes  no  difference  whether  the  ground  on  which  the  flup  was 
condemned  appear  at  the  beginning  or  the  conclufion  of  the 
iehtence,  I  am  of  opinion,  and  my  Brothers  concur  with  me  for 
all  or  foiue  of  thefe  reafons,  that  the  Mount  frernm  was  con- 
demned either  as  not  being  an  American,  or  for  not  having  tbofe 
documents  which  entitled  her  to  the  privileges  of  the  America* 
flag  in  the  court  of  a  belligerent  power,  or  for  the  milcondu&  of 
the  captain  and  the  crew.  The  poftea  therefore  muft  be  deli- 
vered to  the  Defendant. 
Per  Curiam,  Poftea  to  the  Defendant. 
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In  the  Forty-third  Year  of  the  Reign  of  George  III. 


Smith  and  Another,  Aflignees  of  J.  S.  a  Bankrupt,  v.    ^.nth. 

Barclay. 

npHis  was  an  application  to  the  Court  to  difcharge  the  De-  in  an  adion  by 
-"-    fendant  out  of  cuftody  on  his  entering  a  common  appear-  ^1^!***— 
ance,  the  affidavit  to  hold  to  bail  being  made  by  the  bankrupt,  not  fufficnm  for 
and  ftating  a  commiffion  to  have  iffued  againft  himfelf,  under  thc  ^[^^ 
which  the  Plaintiffs  were  appointed  aflignees,  and  that  the  De-  in  Bank  notes  in 
fendant  was  juftly  and  truly  indebted  to  them,  "  and  that  no  {J^/®^10 
tender  or  offer  had  been  made  to  pay  the  {aid  debt,  or  any  part 
thereof  in  or  by  any  notes  of  the  Governor  and  Company  of 
the  Bank  of  England,  expreffed  to  be  .payable  on  demand." 

Baylcy  Serjt,  obje&ed  to  this  affidavit  as  being  made  by  the 
bankrupt,  who  could  not  take  upon  himfelf  exprefely  to  negative 
a  tender  which  might  have  been  made  to  his  aflignees.  He  cited 

Smith  v.  Tyfony  ante,  vol.  2.  p.  339. 

Bejt 
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Bejl  Serjt.  contra,  fubmitted  that  the  aflignees  ought  not  to  be 
called  upon  to  make  an  affidavit,  and  referred  to  Lavfbn  v. 
M'Donald,  ante,  vol.  %.  p.  590.  where  the  Court  did  not  call  upon 
the  clerk  of  the  peace,  in  whom  the  eftate  of  an  infolvent  had 
been  veiled,  and  in  whole  name  an  action  was  commenced,  to 
negative  the  tender. 

The  Court  held  the  ■affidavit  infufficient,  and  made  the 

Rule  abfolute.  (a) 

(a)  SttPtrtyv.  ftmU,  au<*  p.6.  «ld  *.■(").  P-7- 


jfcv.  ijth.     Wilkins  v .  Mart  Wetherill  and  Charlotte  Coutts. 

if  =  fem=  covert   rTHis  was  an  application  to  the  Court,  calling  on  the  Plaintiff 
*•  l^*,IJV*~  to  mew  caufe  why  the  judgment  figned  in  this  cafe  againft 

wunni  of  .not-  Charlotte  Coutts,  one  of  the  Defendants,  and  the  writ  of  execu- 

wy  *"*"  fy  bn  tion  thereon,  ihould  not  be  fet  afide  for  irregularity,  and  the  fum 

u  ■  feme  foln,  o  j ' 

the  Court  will     of  42/.  17s.  6d.  levied  thereon,  be  reftored  to  her. 

not  dtfchirga  -phe  ground  of  this  application  was,  that  the  judgment  was 

muyippiiciiion.  entered  up  on  a  warrant  of  attorney  given  by  Charlotte  Coutts 

jointly  with  Mary  WetheriU,  the  other  Defendant,  the  former 

being  a  feme  covert  at  the  time  when  the  warrant  was  given. 

It  appeared  from  the  affidavits  that  Mary  WetheriU,  who  was  a 

widow  and  the  mother  of  Charlotte  Coutts,  having  been  arretted 

for  a  debt,  the  latter  joined  with  her  in  a  warrant  of  attorney  to 

confefs  judgment,  in  order  toobtaiii  her  mother's  discharge;  that 
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that  the  Defendant  was  an  infant  at  the  time  that  he  gave  the        1802. 

warrant  of  attorney,  whereas  in  this  cafe  the  Plaintiff  was  not      1 

apprifed  that  Charlotte  Coutts  was  a  feme  covert  at  the  time  the      Wl  *•*"** 
warrant  of  attorney  was  given.    They  obferved  that  it  had  been    Withimli.. 
repeatedly  decided  that  the  Courts  would  not  affift  a  feme  covert 
in  a  fummary  way  who  obtained  credit  by  a&ing  as  a  feme 
Jble  (a) ;  and  that  Charlotte  Coutts  therefore  muft  refort  to  her 
■writ  of  error. 

Rule  difcharged.  (b) 

(«)  See  De  Gaillon  v.  UAigle,  *nte%  caufe  no  fraud  was  intended.  Pittv.Tbomp* 

xdL  1.  p.  8.  and  the  note  to  that  cafe.  Alfo  f«n%  i  E*flt  id.    And  the  fame  was  done  in 

J**arfim  v.  Mtadwt,  a  BL  903.  Partridge  v.  March  v.  CapeUl,  where  the  hufband  was 

CUrk,  5  T.  R.  194.  and  Wattrt  v.  Smith  %  abroad,  though  upon  terms  of  reparation. 

6T.Jl.45t.    But  where  a  feme  covert  ob-  Id.  p.  1 7 . 


(credit  upon  a  mifUken  reprefentation         (£)  See  alfo  MacUan  y.  Dougfot,  mnte% 
that  her  buftwnd  was  dead,  the  Court  of  K.     p.  128. 
B.  uHcharged  her  upon  common  bail,  be- 


Pigott  and  Another  v.  Truste.  ivw.idth. 

rjiHi8  was  an  application  calling  upon  the  Plaintiffs  to  fhew  if  a  plaintiff, 
A   caufe  why  the  affignment  of  the  bail  bond  and  the  pro-  J^e* ?f  £c 
ceedings  thereon  (if  any  had  been  had),  mould  not  be  fet  afide  bail-bond  while 
for  iiTegiilarity.    The  application  was  made  on  the  behalf  of  the  ^t^Iwtd 
bail  on  affidavit  dating,  that  the  aftion  was  commenced  againft  upon  it  after  the 
the  Defendant  fo  long  ago  as  the  8th  June  1801 ;  that/the  bail-  c^aTprt 
bond  was  immediately  given  to  the  fheriffs  of  London;  that  ceedings  cannot 
fliortly  after  this  an  arrangement  between  the  parties  took  \rr^J^r\tl<a 
place;  and  that  the  bail  never  heard  any  thing  more  of  the  But  the  Court 
aaion  until  the  6th of  (Mober laft,  when  they  were ferved  with  J^cS. JjJtf it 
procefi  at  the  fuit  of  the  Plaintiffs,  as  affi/znees  of  the  fherifE  appear  that  the 
It  was  alfo  fworn  that  no  declaration  was  filed  either  in  the  beenguUtyof 
term  in  which  the  a&ion  was  commenced,  or  in  the  Michaelmas  lachc»-  . 
term  following;  and  alfo  that  no  rule  for  time  to  declare  was 
obtained  either  in  the  faid  Michaelmas  term,  or  in  Hilary  term 
following.     On  the  part  of  the  Plaintiffs,  it  was  fworn  that  in 
Trinity  term  1801,  bail  above  not  being  put  in  within  due  tirae^ 
they  took  an  affignment  of  the  bail-bond,  on  which  they  were 
now  proceeding. 

Bayley  SerjU  ihewed  caufe,  and  infilled  that  the  Plaintiffs  were 
perfe&ly  regular  in  their  proceedings,  for  that  having  taken  an 

affignment 
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affignmentof  the  bail-bond  in  Trinity  term  1801,  while  the  fic- 
tion was  pending  in  the  court,  they  had  thereby  acquired  a  right 
of  action  under  the  ftatute,  and  coniequently  were  entitled  to 
proceed.  He  obferved  that  on  this  ground  the  cafe  was  difr 
tinguifhable  from  that  of  Sparrow  v.  Naytor,  a  BL  876.  where 
the  Court  ftayed  proceedings  on  a  bail  bond  which  had  been 
affigned  after  the  caufe  was  out  of  court. 

Shepherd  Serjt.  in  fupport  of  the  rule,  argued  that  the  circdm- 
ftance  of  having  token  the  alignment  within  due  time  could 
make  no  difference,  as  the  Plaintiffs  had  omitted  to  proceed 
within  due  time ;  and  that  if  a  contrary  practice  were  to  pre- 
vail, the  bail  would  be  liable  at  any  indefinite  period,  though 
they  had  been  induced  by  the  laches  of  the  Plaintiff  to  fuppofe 
the  action  completely  at  an  end,  and  had  been  thereby  depifntf 
of  the  opportunity  of  applying  to  the  Court  for  leave  to  put  in 
bail  above  upon  terms,  or  of  rendering  the  Defendant.  He  ob- 
ferved  that  the  reafbn  why  the  action  on  the  bail  bond  muft  be 
brought  in  the  court  where  the  original  action  was  commenced, 
is,  that  the  Court  may  be  able  to  regulate  proceedings  upon  the 
bail  bond  in  fuch  a  way  as  to  do  jirftice  to  the  parties ;  and  that 
the  ground  upon  which  the  Court  proceeded  in  Sparrow  v. 
Naylor  was,  that  as  fbon  as  the  caufe  is  out  of  court,  die  Court 
ceafes  to  have  jurifdiction  over  the  bail-bond. 

The  Court  were  of  opinion  that  the  prefent  rule  could  not  be 
fhpported,  it  being  moved  on  the  ground  of  irregularity :  for 
die  affignment  having  been  taken  in  due  time,  the  Plaintifi 
were  perfectly  regular  in  their  proceedings.  They  faid  that 
this  cafe  differed  eflentially  from  that  of  Sparrow  r.  Nat/lor,  be* 
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Ratcliffe  v.  Burton. 

xxspass  for  breaking  and  entering  the  dwelling-houfe  of  the  s*ml.  that  a  (lie- 
Plaintiff,  and  making  a  great  noife  and  difturbance,  &c  J^^Ja^ 
there,  and  forcing  and  breaking  open,  breaking  to  pieces,  da-  procefcmay 
maging  and  fpoiling  the  doors  and  windtfws  and  the  locks,  {helnn^dJwi 
bo!&  bars,  ftaples,  and  hinges  thereto  affixed.  of  the  Defend- 

Plea  as  to  the  fuppofed  trefpaffes,  that  before  the  faid  time  J££S£& 
•when,  &c.  a  writ  of  alias  latitat  iffued  out  of  the  King's  flench,  at  the  time. « 
directed  to  the  fherifls  of  London,  by  which  they  were  com-  ^offiwmuft* 
manded  to  take  the  Plaintiff,  if  he  fhould  be  found  in  their  firft  demand  ad- 
bailiwick,  and  fafely  keep  him,  &c.  fo  that,  &c. ;  that  the  faid  mltUDCe' 
writ  was  indorfed  for  bail  for  30/.  and  before  the  faid  time  when, 
&c  was  delivered  to  the  laid  fherifls,  who  directed  their  warrant 
to  the  Defendant  and  one  J.  A.  as  ferjeants  at  mace,  and  thereby 
commanded  them  to  take  the  Plaintiff  to  anfwer,  &c.  "  which 
laid  warrant  afterwards  and  before  the  return  of  the  faid  writ, 
and  before  the  faid  time  when,  &c.  to  wit,  on  the  day  and  year 
laft  aforefaid,  in  the  pafifh  aforefaid,  was  delivered  to  the  faid 
Defendant,  to  be  executed  in  due  form  of  law,  by  virtue  of 
which  (aid  warrant  the  faid  Defendant,  as  fuch  ferjeant  at  mace 
as  aforefaid,  afterwards  and  before  the  time  for  the  return  of 
the  Cud  writ,  to  wit,  at  the  fame  time  when,  &c.  and  within 
the  bailiwick  of  the  faid  William  Rawlins  and  Robert  Albion 
Cox,  as  fuch  fherifls  as  aforefaid,  peaceably  and  quietly  entered 
into  the  faid  dwelling-noufe,  in  which,  &c.  the  outer  door 
thereof  then  and  there  being  open,  in  order  to  take  and  arreft 
the  Plaintiff  under  and  by  virtue  of  the  faid  writ  and  warrant, 
as  it  was  lawful  for  him  to  do,  for  the  caufe  aforefaid,  and  in 
order  to  arreft  the  faid  Plaintiff,  and  by  virtue  of  the  faid  writ 
and  warrant,  did  then  and  there  neceflarily  and  unavoidably 
make  a  little  noife  and  difturbance  in  the  faid  mefiuage  or 
dwelling-houfe,  and  flay  and  continue  therein  making  fuch 
noife  and  difturbance  for  the  faid  fpace  of  time  in  the  faid  de- 
claration mentioned,  and  becaufe  at  the  faid  time  when,  &c.  the 
faid  Plaintiff  not  having  been  takeh  and  arrefted  under  or  by 
virtue  of  die  faid  writ  or  warrant,  and  the  entrance  of  divers,- 
to  wit,  ten  of  the  rooms  and  apartments  of  the  faid  dwelling- 
houfe,  and  of  and  belonging  to  the  fame,  being  fattened  and 
flopped  up  by  and  with  the  faid  doors,  windows,  locks,  bolts, 

bars, 
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bars,  ftaples,  and  hinges,  in  the  introductory  port  of  this  plea 
mentioned,  fo  that  without  forcing  and  breaking  open  the 
feme  the  find  Defendant  could  not  at  the  find  time  when,  &c 
tearch  for  or  arreft  the  (aid  Plaintiff  in  the  lame  rooms  and 
apartments  he  the  faid  Defendant  at  the  {kid  time  when,  &c 
in  order  to  fcarch  for,  find,  and  arreft  the  uiid  Plaintiff,  under 
and  by  virtue  of  the  find  writ,  neceflarily  forced  and  broke  open 
the  laid  doors,  windows,  locks,  bolts,  bars,  ftaples,  and  binges, 
and  in  fo  doing  neceflarily  and  unavoidably  a  little  broke  to 
pieces,  damaged  and  fpoilcd  the  nunc,  doing  as  little  damage 
as  he  poffibly  could  on  the  occafions  aforefaid,  which  are  the 
leveral  fuppofed  treipafles  in  the  introductory  port  of  this  plea 
mentioned,  whereof  the  laid  Plaintiff  hath  above  in  his  laid  de- 
claration in  that  behalf  complained  agaiuft  him,  and  this,  &c 
wherefore,  &c. 

To  this  plea  there  was  a  general  demurrer  and  joinder  therein. 

Baj/lcy  Serjt.  in  fupport  of  the  demurrer.  There  ore  two  ob- 
jections to  this  plea;  ift,  It  docs  not  ftate  that  the  Plaintiff  was 
in  his  houfe  at  the  time  when  the  Defendant  entered;  zdly,  It 
does  not  aver  that  the  Defendant  before  he  broke  open  the  inner 
doors,  locks,  &c.  of  the  Plaintiff's  houfe,  made  any  demand  of 
leave  to  enter,  nor  does  it  fhew  any  particular  circuruftances 
which  rendered  that  breaking  necehary.  With  refpect  to  the 
ift  point,  a  fheriffs  officer  acting  under  acapiasnas  no  authority 
to  enter  the  houfe  of  a  party  who  is  not  in  the  houfe  at  the  time. 
If  an  officer  enter  a  houfe  for  .die  purpolc  of  arrefting  any  perfhn, 
he  acts  at  his  peril,  and  is  juftified  or  not  according  to  the  event 
of  the  perfon  being  there  or  not.    Although  there  be  no  autho- 
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principle  where  a  Defendant  juftified  entering  the  Plaintiff's        1802. 

-  houfe  under  z.Ji.fa.  to  levy  de  bonis  Philip  Bi/cop  tejlatoris  in       — — — 
the  hands  of  Lucretia  Bifcop,  his  executrix,  and  averred  that     RAT^lrf * 
the  executrix  was  in  the  Plaintiffs  houfe  cum  bonis  Jiiis,  and      Burton. 
there  abiding,  it  was  adjudged  to  be  a  bad  plea,  becaufe  it  did 
not  aver  that  bona  tejlatoris  were  in  the  houfe;  but  if  bona 
teftatoris  had-  been  there,  the  entry  had  been  juftifiable,  Bifcop 
v.  White,  Cro.  Eliz.  7 59.     So  in  Bennet  v.  Gray,  2  Roll.  Ab. 564. 

.  Vin.  Ab.Trefpafs,  H.a.pl.i.S.C.  it  was  decided  that  a  fheriff 
could  not  enter  the  houfe  of  J.  D.  and  there  break,  a  cheft  of 
J.  N,9  after  demand  of  the  keys  to  feek  J.  S.  his  prifoner,  who ' 
had  efeaped  from  arreft,  "  but  he  ought  to  take  it  upon  him 
that  he  was  in  the  cheft."  ,  To  the  fame  effeft  is  Stanhope  v. 
Daw/on,  iLutw.  1428.  where  exception  was  taken  to  a  juftifica- 
tion  for  entering  the  Plaintiff's  houfe  under  a  writ  of  homine 
replegiando  of  one  fV.Laycock ;  that  the  Defendant  could  not 
enter  the  houfe,  unlefs  the  perfon  to  be  replevied  were  there  at 
the  time,  thougii  it  had  been  expreftly  averred  that  Laycock  was 
eloigned  to  the  faid  houfe.  It  is  true  that  there  were  other  ob- 
jections to  the  juftification,  and  the  reafons  of  the  judgment  do 
not  appear,  but  Lutwyche  himfelf  obferves  that  the  abdve  was 
a  ftrong  objection.     Another  cafe,  in  which  it  has  been  holden  , 

that  the  juftification  of  the  party  may  depend  upon  the  event 
of  the  fearch,  is  Bojlock  v.  Saundeis,  2  Bl. 9 12.  where  an  Excite 
officer  was  held  liable  to  an  a&ion  of  trefpafs  for  breaking  the 
Plaintiff's  houfe  under  a  warrant  of  the  commiffioners  to  fearch 
for  uncuftomed  goods.  It  is  true  that  the  cafe  of  Bo/lock  v/ 
Saunders  was  overruled  in  that  of  Cooper  v.  Booth,  Triiu 
25  Geo.  3.  K.  B.  3  Efp.  N.  P.  CaJ.  135.  cited  in  Johnjlorie  v. 
Sutton,  1  T.  J?.  535.  and  in  Price  v.  Mcjftnger,  ante,  vol.2.  160. 
But  it  was  overruled  on  the  ground  of  the  1  o  Geo.  1 .  having 
been  mifeonftrued,  not  upon  any  objection  to  the  general  prin- 
ciple of  law.  It  is  laid  down  in  2  Hale,  P.  C.  151.  that  "  upon  » 
a  fearch  for  ftolen  goods,  if  the  goods  be  not  in  the  houfe,  yet 
the  officer  is  exfcufed,  becaufe  he  fearcheth  by  warrant,"  but 
it  feems  the  party  that  made  the  fuggeftion  is  punifliable  in 
fuch  cafe;  for  as  to  him,  the  breaking  of  the  door  is  in  event u 
lawful  or  unlawful,  viz.  lawful  if  the  goods  are  there,  unlawful 
if  not  there.  Now  by  a  capias  the  officer  is  not  direfted  to 
take  the  party  in  any  particular  houfe,  as  in  the  cafe  of  a  fearch 
warrant,  but  his  authority  is  general,  and  he  therefore  ftands 
in  the  fame  fituation  as  the  party  mentioned  by  Lord  Hale, 

*      vol.  in.  g  the 
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1802.        the  legality  of  whofe  ails  depends  upon  the  event,     adly,  A 

. (heriff's  officer  has   no  authority   to   break   open  the   inner 

RjTCLirri  doors  of  an  houfe  without  firft  making  a  demand  of  admit- 
BuiioN.  tance.  It  was  oxprefsly  determined  in  Semayne'a  cafe,  5C0.pl. 
that  "  in  procefs  whore  the  King  is  party,  the  flieriff  cannot 
break  open  the  outer  door  of  a  houfe  without  firft  fignirying 
the  caufe  of  his  coming,  and  making  requeft  to  open  the  doors;" 
"  for  the  law,  without  default  in  the  owner,  doth  abhor  def- 
truction  or  breaking  of  any  houfe  which  is  for  the  habitation 
and  fafety  of  a  man,  by  which  great  damage  and  inconvenience 
may  follow  to  the  party  when  no  default  is  in  him,  for  perhaps 
he  doth  not  know  of  the  procefs,  which,  if  he  hath  notice 
of,  it  is  prefumed  that  he  will  obey  it,  and  that  appeareth  in 
18  £(£3,  Execution  2$2.(a),  where  it  is  faid  that  the  King's 
officer  who  cometh  to  do  execution,  &c.  may  open  the 
doors  which  are  Ihut,  and  break  them  if  he  may  not  haw 
the  keys,  which  proveth  that  he  ought  firft  to  demand  them." 
This  law  is  confirmed,  2  Hale,  P.  C.  117.  where  it  is  laid  that 
upon  warrant  to  apprehend  a  felon,  the  officer  muft  firft 
notify  his  bufinefs  that  he  comes  about,  and  demand  adinif- 
iion,  whether  it  be  the  houfe  of  the  felon  or  that  of  a  ftranger. 
And  the  tame  he  oblerves  of  a  warrant  of  the  peace.  And  in 
p.  151.  it  is  faid  that  upon  warrant  to  fearch  for  ftolen  goods, 
if  the  door  be  (hut,  and  upon  demand  it  be  refilled  to  be 
opened  by  them  within,  if  the  goods  be  in  the  houfe,  the 
officer  may  break  open  the  door.  Thefe  authorities  eftabmo 
that  where  the  officer  is  entitled  to  break  open  the  outer  door, 
he  muft  firft  demand   admittance ;    from  which  it  feems  to 
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fiifficient.     Now  in  the  prefent  plea  the  allegation  is  merely  that        1 802. 

the  Defendant  necejfarily  forced  and  broke  open  the  doors,      — 

which  is  as  general  as  poffible.  Ratcliff* 

BeftSerjL  in  fupport  of  the  plea,  ift,  It  is  admitted  that  Bvktoh. 
there  is  no  exprefs  authority  which  decides  that  a  fherifPs  officer 
a&ing  under  civil  procefs  becomes  a  trefpafler  by  entering  a 
Defendant's  houfe  if  the  Defendant  be  not  there ;  and  the  Court 
will  be  extremely  cautious  of  laying  down  luch  a  propofition  for 
the  firft  time,  fince  it  is  impoffible  for  the  officer  to  execute  his 

1  writ  without  making  diligent  fearch  in  that  place  where  the  De- 
fendant is  moft  likely  to  be  found,  viz.  in  his  own  houfe.  The 
cafe  of  Holdringshaw  v.  Rag,  has  no  application  to  the  prefent, 
fince  it  turned  upon  the  validity  of  the  licence  to  the  fervanf ; 
befides  which  it  may  be  obferved  that  the  cafe  is  not  law,  fince 
it  is  now  bolden  that  a  man  may  enter  the  houfe  of  another  to 
demand  his  debt.  With  refpeft  to  the  cafes  of  Bi/cop  v.  White, 
Bennet  v.  Gray,  and  Stanhope  v.  Dawfon,  it  may  be  obferved 
generally  that  they  related  to  the  houfes  of  ft  rangers,  where 
the  fheriff  certainly  enters  at  his  peril.  According  to  the  report 
of  Bo/lock  v.  Saunders,  in  3  Wil/l  434.,  De  Qrey  Ch.  J.,  in 
ftating  his  reafons  for  holding  the  officer  of  Excife  liable,  fays, 
"  the  cafe  of  a  flierifPs  bailiff  is  very  different  from  this ;  the 
bailiff  is  bound  to  execute  the  fherifPs  warrant,  the  officer  of 
Excife  is  the. party  promoting  and  a&ing  lor  his  own  benefit 
wider  an  authority  which  he  has  obtained  by  his  own  oath, 
and  he  is  not  bound  to  obey  like  a  fheriffs  officer."  Admit- 
ting that  cafe  therefore  to  be  an  authority,  yet  in  the  prefent 
inftance  the  bailiff  is  not  liable,  for  the  very  reafons  ftated  in  that 
eafe;  and  though  that  cafe  was  certainly  overruled  in  Cooper  v. 
Booth*  on  the  conftru£Uon  of  the  a£t  of  Parliament,  yet  the  ge- 
neral rules  of  law  there  laid  down  remain  unimpeached ;  and 
the  principle  of  Cooper  v.  Booth  eftablifhes  that  where  an  offi- 
cer a&i  under  the  authority  of  a  warrant,  he  is  juftified  in  en- 
deavouring to  execute  that  warrant,  though  nothing  be  found, 
the  a&  kfelf  being  legal.  Upon  the  fame  ground  it  is  laid  down 
lHale,  jP.d^i.  that  upon  a  fearch  warrant,  if  the  goods  be 
not  in  the  houfe,  yet  the  officer  is  excufed  though  the  party  who 
made  the  ibggeftion  is  punifhable.    In  the  cafe  of  White  v.  Whit- 

€/hire,  Palm.  52.  it  was  agreed  that  where  an  officer  juftifies  break- 
ing the  inner  door  of  an  houfe  under  *Ji.fa.  he  need  not  aver 
that  there  were  any  goods  there,  for  he  cannot  know  this  before 
his  entry,  and  it  fhall  be  intended  that  a  man  has  fufficient  goods. 

8  2  In 
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In  the  cale  of  a  ftranger's  houfe,  it  Teems  that  it  ought  to  be 
averred  that  there  were  goods.  Com.  Dig.  tit.  Execution  (C.5.) 
With  refpect  to  the  2d  point,  if  ;t  appear  to  have  been  necef- 
fary  to  the  execution  of  ihe.  warrant  to  break  the  inner  doors, 
&c.  the  officer  was  juflified  in  fo  doing.  Now  it  is  averred  in 
the  plea,  that  becauic  the  Defendant  could  not  fearch  for 
and  arrcft  the  Plaintiff  without  forcing  and  breaking  open  the 
inner  doors,  &c.  lie  the  Defendant,  in  order  to  feach  for,  find, 
and  arrcil  the  Plaintiff,  under  and  by  virtue  of  the  laid  writ, 
nccenarily  forced  and  broke  open  die  fame.  This  ave/ment 
fhews  that  the  force  was  not  wantonly  employed,  but  was  ne- 
celfary  to  the  execution  of  the  writ ;  the  nccelQty  is  admitted 
by  the  pleadings  ;■  and  if  the  Defendant  exceeded  his  authority, 
the  Plaintiff  fhould  have  put  that  fact  upon  die  record  by  a  new 
alignment.  With  refpect  to  the  authorities  which  have  been 
cited  on  this  point,  it  may  be  obferfed  that  they  all  apply  to  the 
outer  door  of  the  houfe,  the  rules  of  law  refpecling  which  are 
very  diftinguifliable  from  thole  which  apply  to  the  inner  door  of 
the  houfe.  In  Ltr  v.  iiunfeU,  Camp.  7.  Lord  Mansfield,  after 
Hating  die  diflinction  between  the  outer  and  the.  inner  door, 
.cites  the  following  paflagc  from  Fo/!..  C.  C.  tit.  Homicide,  c.  8. 
/.  20.  (a)  with  approbation  ;  "  the  rule,  that  every  man's  houfe 
is  his  caftle,  when  applied  to  the  cafe  of  arrefta  upon  legal  pro- 
cess, hath  been  carried  us  far  as  the  true  principles  of  political 
juftice  will  warrant ;  perhaps  beyond  what  in  the  fcale  of  found 
reafon  and  good  policy  they  will  warrant ;  but  in  cafes  of  life 
we  mull  adhere  to  rules  well  known  and  long  eflablifhed; 
but  this  rule  is  not  one  of  thofe  that  will  admit  of  any  e 
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The  next  queftion  is,  Whether  an  officer  who  enters  for  this        1802. 
purpofe  without  any  particular  reafons  for  fuppofing  the  party  '■ 

to  be  within  his  houfe,  has  a  right  to  a&  in  the  manner  in  Ratcl,f rc 
which  the  Defendant  upon  this  record  appears  to  have  a&ed  :  Burton. 
whether  he  has  a  right  to  break  open  fuch  inner  doors  as  may 
happen  to  be  fhut,  without  any  previous  demand  of  admittance?  * 
If  the  officer  have  certain  knowledge  that  the  party  is  within 
the  houfe,  it  might  be  abfurd  for  him  to  demand  any  admit- 
tance ;  fince  if  he  were  to  do  fo,  the  party  might  poflibly  efcape 
by  the  window  while  the  officer  was  demanding  admittance  at 
the  door.  No  authority  has  been  cited  to  fhew  that  where  the 
officer  enters  merely  for  the  purpofe  of  afcertaining  whether  the 
party  be  there,  he  can  juftify  violence  for  that  purpofe  without 
a  previous  demand  of  admittance.  It  would  be  carrying  the 
law  upon  this  fubje6l  to  an  alarming  extent,  if  the  Cotirt  mould 
hold  that  bccaufe  a  man  happens  to  owe  money  in  any  part  of 
England,  the  fhcriff  of  the  county  in  which  his  houfe  is  fituated 
may  break  open  every  door  and  every  trunk  in  which  a  man 
might  be  concealed,  and  this  as  often  as  he  fhould  think  pro- 
per before  the  return  of  the  writ.  It  appears  to  me  that  the 
law  has 'gone  quite  far  enough  upoii  this  fubjeft.  It  has  faid 
that  the  outer  door  of  the  houfe  is  the  man's  caflle,  but  that  the 
inner  doors'  may  be  broken  open  for  the  execution  of  civil  pro- 
cefs. It  has  never  faid,  however,  that  the  officer  may  juftify 
breaking  the  inner  doors  without  averring  a  previous  demand 
of  peaceable  admittance,  or  fhewing  why  fuch  violence  was  ne- 
ceflary.  Without  fuch  averment,  it  does  not  appear  that  he 
did  nothing  more  than  was  neccflary  towards  making  a  reafon- 
able  fearch.  In  this  cafe  the  Defendant  neither  ftates  that  the 
party  was  there,  nor  even  that  he  had  reafonable  ground  of 
fufpicion.  Had  either  of  thefe  circumftances  been  ftated,  I  do 
not  fay  that  he  would  have  been  guilty  of  a  trefpafs.  I  defire 
to  be  confidered  as  confining  thefe  obfervatiom  to  the  cafe  of 
civil  procefs  only,  without  in  any  degree  extending  them  to  the  0 

cafe  of  criminal  procefs.  The  prefent  therefore  being  a  cafe 
of  civil  procefs,  I  do  not  think" the  juftification  ftated  by  the  De- 
fendant fufficient  to  entitle  him  to  the  judgment  of  the  Court. 

Heath  J.  I  am  of  the  fame  opinion.  This  plea  appears  to 
me  to  be  bad,  becaufe  it  ftates  no  demand  of  admittance ;  and 
I  fhall  give  my  opinion  on  that  point  alone.  SnnaynSs  cafe  is 
a  direct  authority  upon  the  fubjeft.  By  the  fixth  refblution  of 
that  cafe,  it  appears  that  it  is  not  only  neceffary  for  the  officer 
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to  make  a  demand,  but  that  the  demand  mull  be  pleaded ;  and 
for  want  of  fuch  an  averment  the  Plaintiff  there  was  prevented 
from  recovering.  The  law  of  England,  which  is  founded  on 
reaibn,  never  authorifes  fuch  outrageous  ads  at  the  breaking 
open  every  door  and  lock  in  a  man's  houfe  without  any  decla- 
ration of  the  authority  under  which  it  is  done.  Such  conduct 
mud  tend  to  create  fear  and  difmay,  and  breaches  of  the  peace 
by  provoking  refinance.  This  doctrine  would  not  only  be  at- 
tended with  great  mifchief  to  the  perfons  againft  whom  procefs 
is  ilTued,  but  to  other  perfons  alfo,  fince  it  mult  equally  hold 
good  in  cafcs  of  procefs  upon  efcape,  where  the  party  has  taken 
refuge  in  the  houfe  of  a  ftranger.  Shall  it  be  laid  that  in  fuch 
cafe  the  officer  may  break  open  the  outer  door  of  a  ftranger** 
houfe  without  declaring  the  authority  under  which  he  acta,  or 
making  any  demand  of  admittance  ?  No  entry  from  the  books  of 
pleading  has  been  cited  in  fupport  of  this  juitiii  cation,  and 
Seniayne'&  cafe  is  a  direct  authority  againft  it. 

Rooke  J.  I  am  of  the  fame  opinion.  Without  referring  at 
all  to  the  cafe  of  criminal  procefs,  1  ihall  give  my  opinion  folely 
upon  thefe  two  qu eft  ions,  whether  a  Iheriff's  officer,  having  en- 
tered a  houfe  peaceably  under  civil  procefs,  can  juftify  breaking 
an  inner  door,  without  making  a  previous  demand  of  admit- 
tance', and  whether  enough  is  Hated  upon  thefe  pleadings, 
from  whence  it  may  be  inferred  that  fuch  demand  was  made,  or 
that  it  may  be  difpenfed  with.  I  am  of  opinion  that  the  ne- 
ceffity  of  breaking  the  doors  is  not  fufficiently  ft  a  ted  to  dupenie 
with  the  demand.  It  is  not  Ihewn  why  the  Defendant  could 
not  have  made  his  fearch  without  breaking  open  the  doors,  pro- 
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cafe  on  the  contrary  exprefsly  decides  that  a  demand  muft  be 
made  and  ftated  with  fufficient  certainty.  The  cafe  of  i  SEd.  3. 
referred  to  in  Semayne'a  cafe  is  ftill  more  in  point,  for  it  is  there 
ilated  in  terms  that  the  officer  muft  firft  demand  the  keys.  On 
thefe  pleadings  therefore  I  have  no  hefitation  in  faying  that 
judgment  muft  be  given  for  the  Plaintiff. 

Chambre  J.  Not  having  been  prefent  at  the  whole  of  the 
argument,  I  fhall  content  myfelf  with  faying  that  I  concur  in 
opinion  with  the  reft  of  the  Court  upon  the  fecond  point; 
namely,  that  the  breaking  of  the  inner  doors  of  the  houfe  is  not 
juftified  by  this  plea.  It  would  be  mifchievous  indeed  if  fuch 
a  latitude  were  allowed  to  fheriffs'  officers  as  that  which  is  now 
claimed.  It  lies  on  the  party  claiming  fuch  a  right  as  that  of 
breaking  the  doors  of  a  houfe,  to  fhew  upon  what  grounds  he 
does  fo.  It  is  faid  that  the  Defendant's  a&s  were  neceflary  to 
the  execution  of  the  procefs ;  and  that  they  appear  to  have 
been  fo  by  thefe  pleadings.  But  the  Court  requires  that  the 
circumftances  from  which  that  neceffity  arifes  fhould  be  ftated: 
This  the  Defendant  has  not  done.  I  have  therefore  no  doubt 
that  judgment  ought  to  be  given  for  the  Plaintiff. 

Judgment  for  the  Plaintiff,  (a), 


23  r 


1802. 


Ratcliffk 

V. 
BuiTOIf. 


(a)  Though  no  decided  cafe  is  to  be 
found  upon  the  point  here  determined, 
there  is  an  exprefllon  in  White  v.  tVbitJbirey 
Palm.$\.  which  (hews  the  opinion  of  two 
J-idge*  in  the  17  Jaci.  that  the  (heriff 


ought  to  demand  admiffion  before  he  breaks 
open  an  inner  door.  "  Dwtdertdge  and 
HaughHn  faid  that  if  the  (her iff  be  in  one 
room,  he  may  break  open  another  upon 
having  been  refufed  admittance." 


(IN  THE  EXCHEQUER  CHAMBER.) 
Lewis  v.  Legh  in  Error. 

*""pHis  was  an  a&ion  of  debt  on  a  refignation  bond  given  by 
-■•  themafter  of  a  public  fchdol.  (For  the  pleadings,  argu- 
ment, and  judgment  in  the  King's  Bench,  fee  1  Eqft,  391.) 

Manley  was  this  day  to  have  argued  for  the  Plaintiff  in  error, 
and  Giles  e  contra : 

But  The  Court  were  clearly  of  opinion  that  it  did  not  fuffi- 
ciently  appear  upon  the  record  that  ,the  office  of  fchoolmafter, 
to  which  the  Plaintiff  in  error  had  been  appointed,  was  fuch  an 
office  as  ought,  for  the  fake  of  the  public,  to  be  deemed  a  free- 

g  4  hold 
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hold  office,  and  that  it  wag  therefore  impoffible  to  raife  the  im- 
portant qucition  which  it  was  the  intention  of  the  parties  to 
litigate;  upon  which  queftion  they  declined  giving  any  opinion. 
Per  Curiam,  Judgment  affirmed* 


If  4.  kin;  ir- 
j'litil  byiJ  on 

Souit.gi™  Wl 

t.ithr  ihenii,  and 
hefou  the  re- 

5,  .,!££" 

commit  led  tn 
the  fltit  prilbn, 
alk-r  which  B. 
take,  in  ifljen- 
mem  of  the 
bail-bond  and 
HiXfcdi  there-' 

<m,  I  he  Court 
will  Hay  fuch 
jiroceedinp,  but 
will  wx  make  B 
pay  colli,  for 

Upon  affidavit 
whether  he  knew 


Haudinc  v.  Henkem. 

The  Defendant  having  been  arretted  on  a  writ  returnable  on 
the  morrow  of  the  Holy  Trinity,  at  the  (hit  of  the  Plain- 
tiff, gave  bail  to  the  flierifl';  foon  after  this,  viz,  on  the  i  ith  of 
June,  and  before  the  return  of  the  firtt  writ,  he  was  again  ar- 
retted by  the  fame  fhcriff,  at  the  (hit  of  fome  other  perfon,  and 
not  being  able  to  procure  bail,  was  removed  by  habeas  corpus 
and  commiHitur  to  the  Fleet;  of  his  being  thus  removed  and 
committed  no  notice  was  given  to  the  Plaintiff,  who  for  want  of 
bail  above  being  regularly  put  in  and  perfected,  took  an  align- 
ment of  the  bail-bond. 

Upon  this  an  application  was  made  to  the  Court  to  let  afide 
the  affignment  of  the  bail-bond  and  fubfequent  proceedings 
thereon  (if  any)  for  irregularity,  and  alfo  to  order  the  bail- 
bond  to  be  delivered  up  to  be  cancelled,  on  the  ground  of  the 
Defendant  having  been  charged  in  the  cuftody  of  the  Warden 
of  the  Flz-et,  in  this  a&ion,  before  the  return  of  the  writ.  In 
lupport  of  the  application  an  affidavit  was  made,  the  objeel  of 
which  was  to  flicw,  that  though  no  notice  had  been  given  to 
the  Plaintiff  of  the  Defendant  having  heen  charged  in  cuftody, 

t  that  he  knew  it  at  the  time  he  took  the  affignment  of  the 
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Lord  Alvanley  Gh.  J.  feemed  to  think  that  the  affidavits  1 802. , 
had  brought  home  to  the  Plaintiff  the  knowledge  of  the  Defen- 
dant's furrender  previous  to  his  taking  an  aflignment  of  theTmil- 
bond,  and  was  therefore  inclined  to  hold  the  notice  unnecefiary.  Hennem. 
But  Heath,  Rooke,  and  Chambre  Js.  were  of  opinion  that  the 
Court  ought  not  to  depart  from  the  fettled  rule  of  practice,  re- 
quiring a  notice  of  the  furrender;  that  rule  having  been  eita- 
bliflied  in  order  to  preclude  the  neceffity  of  deciding  upon  fucli 
contradictory  affidavits  as  had  been  exhibited  in  the  prefent 
cafe. 

Accordingly  The  Court  only  ftayed  the  proceedings  upon 
payment  of  cofts. 


Kent  v.  Huskinson.  jvw/tyth. 

'X'his  was  an  action  for  goods  fold  and  delivered,  and  was  tried  ^.having  fent  to 

before  Lord  Alvanley  Ch.  J.  at  the   Weflminfier  fittings  in  fponge*  under* 
this  term,  when  the  following  circumftances  appeared  in  evi-  verbal  order, 
dence.     The  fiibjecl,  of  the  action  was  a  bale  of  fponge  fent  by  ftJJ^hich  he  ' 
the  Plaintiff,  a  wholefale  dealer  in  that  article,  refidingin  Lon-  charged  uY  per 
don,  to  the  Defendant,  a  retail  dealer  refiding  in  Stqjffbrd/fure. ,  Turned  k,  ami  at 
Some  fhort  time  before  the  fponge  was  fent  by  the  Plaintiff,  he  lhc  fame  time 
had  been  at  the  place  where  the  Defendant  refided,  and  had  a .  dating  that 
received  from  him  a  verbal  order,  under  which  he  had  acled  in  h*  h?d  exam,n«d 
fending  the  fponge,    and  the  price  charged  uas  1  is.  per  pound,  finding  that  it 
amounting  altogether  to  75/.     Soon  after  the  fponge  was  fent,  was  not  worth 
the  Defendant  wrote  the  following  letter  to  the  Plaintiff:  "  After  per  pound  he  had 
receiving  a  letter  from  your  houfe  in  town,  ftating  the  bale  of  ^nt  ,l £ackj. 
fponge  was  fent  by  your  direction,  I  called  in  a  friend  or  two  who  letter  did  not 
are  competent  judges  of  the  article,   and  afked  them  to  fay,  am0llllt  lo  ,uch 

*  J      o  ^  '  ^  J 7    an  acceptance  of 

according  to  the  prefent  price  of  fponge,  what  it  was  worth  ;  the  gocd*  as 
the  anfwer  was,   not  more  than  fix  fhillings  per  pound;  have  ^^J^J  £* 
therefore  returned  it  to  you  by  the  fame  conveyance  it  was  for-  natute  of  frauds. 
warded  by  to  this  place.    In  future  will  felect  what  fponge  I  may 
want  perfbnally,  otherwife  will  appoint  fome  confidential  friend 
for  that  purpofe."     The  Plaintiff's  fon  being  at  the  Defendant's 
houfe  fbon  after  the  fponge  was  returned,  was  told  by  him  that 
lie  had  relblved  not  to  keep  the  article,  becaufe  it  was  not  fo  good 
as  he  had  expected.     It  was  objected  for  the  Defendant  that  in- 
afmuch  as  this  was  a  contract  for  the  fale  of  goods  of  more  than 
1  o/.  value,  the  cafe  fell  within  the  1 7th  fe&ion  of  the  ftatute  of 

frauds, 
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frauds  (a),  for  want  of  a  note  or  memorandum  in  writing,  and 
consequently  the  Plaintiff  could  not  recover.  His  Lordfhip 
being  of  this  opinion,  noufuited  the  Plaintiff. 

Shepherd  Serjt.  now  moved  to  fet  aiide  that  nonfuit,  and 
relied  on  the  words  of  the  1 7U1  feci  ion  of  the  ftatute  of 
frauds  which  declares  contracts  for  the  fide  of  goods  void, 
"  except  the  buyer  fiisll  accept  part  of  the  goods  fo  fold,  or 
actually  receive  the  fame,"  within  which  exception  he  con- 
tended the  prefent  cafe  fell,  for  that  the  object  of  the  ftatute 
was  cither  that  there  mould  be  a  contract  in  writing,  or  that 
feme  act  mould  be  done  by  the  party  as  evidence  of  his  having 
received  the  goods :  the  latter  of  which  objects  he  infilled  wis 
fatisfieil  by  what  hud  taken  place  in  the  prefent  cafe,  for  that 
though  the  Defendant  hud  not  accepted  the  bale  of  Iponge 
without  any  qualification  or  right  referred  to  himfelf  of  deput- 
ing the  quality  of  the  article  fent,  yet  within  the  meaning  of 
the  ftatute,  and  with  this  referred  right  of  difputing  the  quality 
he  had  accepted,  as  was  evidenced  by  hie  opening  the  bale  and 
Subjecting  it  to  the  examination  of  his  friends.  He  urged  that 
the  Defendant  by  his  conduct  had  affirmed  the  order  previously 
given,  and  only  denied  that  the  order  was  well  complied  with, 
which  was  a  matter  for  the  consideration  of  the  jury,  and  ob- 
ferved  that  it  was  not  within  the  leiter  or  fpirit  of  the  ftatute 
of  frauds  to  hold  that  there  unuft  be  a  note  or  memorandum 
in  writing  of  every  fide  of  goods  where  the  vendee  does  not  ac- 
cept them  abfolutely  and  in  fuch  a  way  as  to  preclude  hinuelf 
from  returning  them  in  any  cafe. 

Lord  Alvanley  Ch.'J.      At  the  trial  I  thought,  and  ftill 
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ikying  it  was  not  that  fort  of  iponge  which  he  wanted  and  had 
ordered.  The  Defendant's  letter  cannot,  as  it  appears  to  me, 
be  conftrued  into  any  thing  like  an  acceptance,  fb  as  to  bring 
this  cafe  within  the  exception  which  has  been  relied  on. 

Heath  J.  I  think  my  Lord  was  perfectly  right  in  his  con- 
ftruction  of  the  ftatute,  and  in  the  opinion  which  he  formed  of 
the  evidence  relied  on  by  the  Plaintiff  in  this  cafe,  with  a  view 
to  bring  it  within  the  exception.  According  to  the  words  of 
the  ftatute,  the  exception  does  not  apply,  unlefs  the  vendee  both . 
receive  and  accept.  Now  that  acceptance  I  cannot  consider  to 
be  any  other  than  the  ultimate  acceptance,  and  fuch  as  com- 
pletely affirms  the  contract.  What  the  nature  of  this  order 
was,  or  under  what  circumftances  it  was  given,  was  not  proved. 
Poffibly  the  fponge  was  fent  down  upon  fpeculation  only. 

Rooke  J.  I  am  of  the  fame  opinion.  It  does  not  appear 
to  me  that  there  was  fuch  an  acceptance  by  the  Defendant  as 
has  been  contended. 

Chambre  J.  The  cafe  appears  to  me  to  be  too  clear  to  re- 
quire any  further  obfervation.  Certainly  there  was  no  accept- 
ance of  the  goods  by  the  Defendant,  unlefs  we  can  confider  a 
refo&l  to  accept  as  amounting  to  an  acceptance. 

Shepherd  took  nothing  by  his  motion. 
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Kent 

v. 

Huskinson. 


Brand  and  Herbert  v.  Boulcott.  Nov-  *oth- 

JNDESITATUS  q/fumpjit  for  money  paid,  laid  out,  and  ex-  ^.,J?.,andC. 
X  pended  to  the  ufe  of  the  Defendant.     The  caufe  was  tried  ^e^ndef  a 
before  Lord  Alvanley  Ch.  J.  at  the   Guildhall  fittings  after  laft  commiffion  of 
Trinity  Term.  ,  EtB-i 

»  The  Plaintiffs  having  fued  out  a  commiffion  of  bankrupt  fuch,  A.mdB. 
againft  T.L.  as  joint  petitioning  creditors,  were  chofen  affignees  h«bm  to  die  fo- 
under that  commiffion  together  with  the  Defendant;  and  both  Kcitor.    Held 
the  Plaintiffs  and  the  Defendant  acted  as  affignees  under  the  co*w  noTmain- 
commiffion.     Each  of  the  Plaintiffs  paid  to  the  folicitor  under  tair.ajointaaion 
the  commiffion  the  fum  of  104/.  in  difcharge  of  his  bill  for  ** "portion  of  th« 
expehces  incurred  on  account  of  the  bankruptcy,  and  the  pre-  money  paid,  but 
fent  action  was  brought  to  recover  the  Defendant's  proportion  a  feparate  aclkm. 
of  the  208/.  paid  by  the  Plaintiffs.     It  was  objected  at  the 
trial  that  feparate  actions  ought  to  have  been  brought  by 

each 
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1802.        each  of  the  Plaintiffs   for    contribution    from  the  Defendant. 

Lord  Alvanlcjf  being  of  this  opinion  nonfuited  the  Plaintiffs. 

Auotb*"  -^  ru'e  nifi  navmg  Dee"  obtained  on  h  former  day  for  fetting 

v.  afide  this  nonfuit, 

tLOTT.  S/iejiknd  Serjt.  now  fnpported   the  rule.     This  cafe  differs 

materially  from  that  of  an  action  for  contribution  by  two  out  of 
three  co-obligors  of  a  bond:  there,  if  two  pay  the  debt,  each 
muft  iiie  iiparately  for  Iris  (hare  againll  tlic  third;  For  as  be- 
tween themfelves  they  arc  never  jointly  liable.  But  where  three 
perfous  are  in  partnership,  and  two  pay  a  partnerihip  debt,  the 
third  is  not  liable  lo  each  feparatcly,  but  to  the  partnerihip; 
thus,  if  three  pcrfons  agree  to  enter  into  partnerihip,  and  bring 
into  the  joint  fund  ioocV,  each,  and  two  advance  tooc/.  each, 
but  the  third  advances  nothing,  he  will  be  liable  to  the  partner- 
ihip to  that  amount,  and  not  to  each  of  the  partners.  So  in 
this  cafe,  the  208/.*  wns  due  to  the  Plaintiffs  jointly,  and  not 
104/.  to  each  feparatcly;  therefore  the  aclion  was  properly 
commenced  by  both  for  the  whole  fum. 

Bayley  Serjt.  contra.  If  the  rule  contended  for  be  juft,  it 
..muit  equally  hold  good  where  two  partners  have  advanced 
money  for  a  third  in  unequal  proportions.  Now  fuppole  one 
partner  to  have  advanced  5000/.  and  another  only  5/.,  and  a 
third,  who  has  advanced  nothing,  to  have  a  debt  tigainft  the 
former  to  a  large  amount,  if  the  two  may  owe  the  third  who  has 
advanced  nothing  tor  his  proportion  of  5000/.  and  5/.  jointly, 
the  Defendant  will  be  deprived  of  his  fet-off.  Where  two  per- 
s  fons  have  each  advanced  money  for  a  third,  there  is  no  doubt 

that  they  may  fiie  leparetely;  and  if  they  may  alio  fue  jointly, 
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Southey  and  Anothfer,  Aflignees  of  Keeves  a  Bank-  Nov.  *oth. 

rupt,  v.  Butler.  n  £0/7,130, 

r  r^His  was  ail  action  for  money  had  and  received,  brought  with  A  trader  fubft" 

■  '   •  /*  iiiiii       quent  to  an  act 

x    a  view  to  conteit  a  payment  made  by  the'bankrupt  to  the  0f  bankruptcy, 
Defendant  under  the  following  circumftances :  k*',ng  arretted 

iir-ft  ?  *  1  •  1  />i/»  r\    an<*  detained  in 

On  the  lit  ot  September  1801,  which  was  iublequent  to  an  act  prifonat  the  fuit 
of  bankruptcy,  committed  by  Keeves,  he  was  arretted  in  an  ac-  of  fe*eraI  ^rcdl- 
tion  at  the  fuit  of  the  Defendant,  and  committed  to  the  King's  his  creditors  but 
Bench  prifon ;  after  this  he  was  removed  to  the  Fleet,  charged  °"c.»  *n<!  v™* 

*  o        their  debts  in 

with  this  and  feveral  other  actions.     On  the  2d  of  O&ober  fol-  full ;  b\jt  no 
lowing  he  fent  for  all  the  perfons  at  whofe  fuit  he  was  de-  °thcr  circum- 

,  l'ji  ii«ii  ftance  occurred 

tained  except  one  Hicmi  Hart,  and  paid  them  all,  including  the  from  which  it 
prefent  Defendant,  the  full  amount  of  their  debts,  and  was  dif--  ^d^at'the  • 
charged  from  their  feveral  fuits;  but  no  other  circumfwice  do  knew  of  his 
curred  from  which  it  could  be  prefumed  that  the  Defendant  h-nfl,ptcy«u 

r  m  mfolvency.  Held 

Jcnew  of  the  bankruptcy  or  infolvency  of  Keeves  at  the  time  when  thajt  fuch  pay-  . 
he  received  his  debt.     On  the  4U1  of  February  1802  a  com-  ^^bVthV 
million  of  bankrupt  iflued  againft  Kee ves,  and  on  the  16th  of  19  Geo.  2.  c.  32. 
the  fame  month  he  was  difcharged  generally  from  the  Fleet. 

The  caufe  was  tried  before  Lord  Alvanley  Ch.  J.  at  the  Guild- 
hall fittings  after  laft  Trinity  Term,  when  the  jury,  under  his 
Liordihip's  direction,  found  a  verdict  for  the  Plaintiffs. 

A  rule  nifi  for  fetting  afide  this  verdict  having  been  obtained 
on  a  former  day, 

Shepherd  and  Bayley  Serjts.  now  fupported  the  rule.  This  is 
a  payment  protected  by  the  19  Geo.  2.  c.  32.  which  declares  that 
payments  made  in  the  ufual  and  ordinary  courfe  of  trade  and 
dealing,  received  by  the  creditor  before  notice  of. the  bankruptcy 
or  infolvency,  fhali  be  deemed  valid,  though  \n  fa6l  fubiequent 
tQ  an  aft  of  bankruptcy  committed.  By  the  cafe  of  Cox  v. 
Morgan,  ante,  vol.  2.  p.  398.  it  was  decided  that  payments  under 
legal  procefs  are  within  the  protectionof  this  ftatute.  Now  the 
prefent  cafe  fells  within  the  fame  principle.  The  payment  was 
made  by  the  bankrupt  in  order  to  liberate  himfelf  from  cuftody ; 
and  whether  that  were  done  to  prevent  an  arreft  in  his  own 
houfej  or  difcharge  himfelf  from  actual  confinement,  can  make 
no  difference.  If  it  be  objected  that  he  had  no  right  to  fend 
for  his  creditors,  it  may  be  anfwered,  that  when  once  com- 
mitted 
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1802.        inittcd  to  prifon  he  has  no  other  mode  of  obtaining  his  di£ 
— —      charge ;  nor  is  his  aS.  more  voluntary  if  he  fend  for  his  cte- 

ouTHir  djtoyg  and  pay  them  in  order  to  get  out  of  prifon,  than  if 
J)ui  li».  he  pay  them  to  prevent  an  arrcft.  Both  payments  are  made 
to  avoid  the  inconvenience  of  confinement.  The  tranJh&ion 
between  the  bankrupt  and  his  creditors  in  prifon  by  no  meant 
afforded  evidence  to  them  that  he  was  in  infolvent  circum- 
ftances :  for  they  did  not  know  but  that  he  was  paying  all  his 
creditors;  and  it  would  be  a  lingular  inference  to  make,  that 
becauie  a  man  Hint  for  his  creditors  and  paid  their  debts  in 
■full  he  muft  be  in  infolvent  circum (lances.  The  conduct  of 
the  Defendant  afforded  no  more  evidence  of  his  knowledge' of 
the  bankrupt's  insolvency  than  that  of  any  other  creditor 
who  obtains  his  debt  by  an  arreft.  It  may  perhaps  be  urged, 
that  as  that  was  not  paid,  a  fraudulent  preference  was  given 
to  the  other  creditors.  But  if  one  creditor  by  ufing  legal 
diligence  obtain  payment  of  his  debt,  i'uch  payment  will  be 
protected,  though  it  operate  to  the  prejudice  of  the  others; 
and  the  bankrupt's  knowledge  of  his  own  fituation  will  not  pre- 
vent fijcli  creditor  from  retaining  it  under  the  proviflons  of  the 
ftatute,  if  he  himfelf  were  ignorant  of  the  infolvcncy  or  bank- 
,ruptcy  of  his  debtor, 

Befl  Serjt.  contra,  was  flopped  by  the  Court. 
Lord  Alvanley  Ch.  J.  The  only  queftion  to  be  conlidered 
is,  whether  this  cafe  falls  within  the  decifion  of  this  Court  in 
Cox  v.  Morgan  ?  Without  entering  into  any  examination  of  the 
principles  upon  which  that  decifion  proceeded,  it  is  perfectly 
clear  that  the  only  rule  there  laid  down  was,  that  if  a  man  who 
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rupt  the  means  of  giving  that  preference  to  favourite  creditors        1802. 
which  it  is  the  obje&  of  the  bankrupt  laws  to  prevent,  -  '  ■ 

Heath  J.     The  cafe  "of  Cox  v.  Morgan  is  not  applicable  to       0D**ET 
this.     The  prefent  i$  a  clear  cafe  of  undue  preference.  B»tli*. 

Rook*?  J.  The  cafe  of  Cox  v.  Morgan  was  decided  on  the 
ipecial  circumilances  there  Hated.  It  was  thought  by  more 
than  one  of  the  Court  in  that  cafe,  that  the  facts  afforded 
ground  from  which  it  might  have  been  inferred  that  the  creditor 
knew  of  the  infolvency  of  the  bankrupt ;  but  it  was  exprefsly 
ftated  in  the  cafe  that  he  did  not  know  of  the  infolvency  or 
bankruptcy,  and  upon  that  ground  the  decifion  proceeded.  In 
this  cafe  the  bankrupt,  'being  in  prifbn,  fends  for  a  certain 
number  of  his  creditors  and  pays  them,  omitting  one  at  whofe 
fait  alio  he  was  charged  in  cuftody.  Could  a  jury  then  have 
laid  that  the  creditors  knew  nothing  of  the  diftreffed  circum- 
ftances  of  the  bankrupt?  It  appears  to  me  to  be  a  clear  cafe  of 
illegal  preference. 

Cuambre  J.  I  am  entirely  of  the  fame  opinion.  If  we  were 
to  decide  that  the  prefent  payment  is  protected  by  the  1 9  Geo.  2. 
we  might  as  well  repeal  the  whole  fyftem  of  the  bankrupt  laws. 

Rule  difcharged. 


Clegg  and  Another  v.  Cotton.  Nov-  «• 

ZZ  Eafty  Il6. 

a  s$umpsit  by  the  indorfee  againft  the  drawer  of  a  bill  of  ex-  4.,  the  agent  in 

•"•  change,  dated  the  24th  of  September  1794,  and  drawn  at  ^^Zm[dnw 

Charleftawn  in  America,  upon  one  Michael  Cullen  of  Liverpool,  a  bill  upon  him, 

in  favour  of  Meffrs.  MiUer  and  Robert/on  of  Charlejlown,  for  ' J" tStotriM- 

5«oi,  payable  90  days  after  fight.     The  caufe  was  tried  before  »«g  in  Amerita% 

Chambre  J.  at  the  laft  fummer  affizes  at  Lancajler,  when  the  ^"Bef^ 

Plaintiffs  were  nonfuited  under  the  following  circumftances.  the  bill  became 

The  bill  in  question  having  been  indorfed  by  Miller  and  Bo-  J"f;flohSe 

bertfon  to  the  houfe  of  Booth  and  Co.  in  America,  and  by  them  that  B.  would 

to  one  James  Jacks,  alfo  in  America,  was  by  him  indorfed  to  the  *  ,L  belonging 
Plaintiffs,  who  were  merchants  at  Manchejler*     Cotton,  the  to  5.  in  the 

drawer  of  the  bill,  was  the  agent  of  Cullen,  the  drawee  in  Ame-  anfWer  the  bui 

rica,  and  drew  this  bill  in  favour  of  Miller  and  Bobert/bn,  for  ia  <*<«  *  fl^w 

goods  purchafed  by  him  there.     Soon  after  the  bill  was  drawn,  undertakingV 

reftore  the  fame 
whenever  it  Ihould  appear  that  he  was  exonerated  from  the  biH.  Acceptance  and  payment  of  the  bill 
were  rctuftdj  but  no  notice  was  givan  to  A.    Held  that  A.  was  difcharged. 

Cotton 
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1 802.        Cotton  having  rcafon  to  believe  that  Ctdlen  was  likely  to  become 

"      bankrupt,  and   fearing  that   the  bill  would  be  difhonoured, 

"°°        lodged  property  in  the  hands  of  Miller  and  Robert/on,  and  Booth 

Cotton.-      and  Co.,  to  anfwer  the  bill,  in  cafe  it  fhould  be  returned;  who 

gave  him.  the  following  acknowledgment : 

*'  We  do  acknowledge  to  have  received  from  Mr.  L.  Cotton* 
the  fum  of  2510  dollars,  55  cents,  which  we  promife  to 
hold  forthcoming  to  him  or  his  order,  whenever  it  fhall- 
appear  that  we  are  exonerated  from  tfie  payment  of  his  bill 
for  500/.  drawn  by  him  on  Mr.  Ctdlen  of  Liverpool^  in 
favour  of  Miller  and  Robertfon*  and  by  us  indorfed. 

"   19th  June  1800.  Miller  and  Robertfon. 

"  B.  Booth  and  Co.'' 

The  bill  was  duly  prefented  for  acceptance  and  payment,  both 
which  Were  refuied,  but  no, notice  of  fuch  refufal  was  given  to 
the  drawer.  The  Defendant  being  arretted  upon  the  bill  at 
Liverpool,  faid  that  he  (hould  apply  to  the  affignees  of  Ctdlen  to 
bail  him,  for  that  he  had  lodged  property  in  America  to  anfwer 
the  bill,  which  property,  if  he  fliould  be  difcharged  on  account  of 
the  want  of  notice,  he  fhould  pay  over  to  the  eftate  of  Ctdlen. 

A  rule  niji  for  fetting  afide  the  nonfuit  having  been  obtained 
on  a  former  dav  in  this  term. 

Cockell  Scrjt.  now  fhewed  caufe.  The  only  queftion  in  this 
cafe  is,  whether  any  thing  has  been  done  to  wave  that  want  of 
notice  of  the  non-acceptance  and  non-payment  which  was  ad- 
mitted at  the  trial.  Now  there  feems  to  be  nothing  to  diftin- 
guifli  this  from  the  common  cafe  in  which  the  drawer  is  dif- 
charged for  want  of  notice :  indeed  it  appears  moft  clearly  that 
the  drawer  had  effefts  in  his  hands,  anjd  that  if  the  bill  had  been 
prefented  in  America,  it  would  have  been  paid. 

Shepherd  Serjt  in  fupport  of  the  rule.  The  fpecial  cir- 
cumftances  of  this  cafe  take  it  out  of~the  ordinary  rule  ap- 
plicable to  cafes  where  no  notice  has  been  given  of  non-ac- 
ceptance or  non-payntent.  The  bill  was  drawn  in  America*  and 
the  drawer  was  at  that  time  a&ing  as  the  agent  of  the  drawer. 
Now  the  converfation  which  took  place  at  the  time  of.  the 
arreft  fhews  that  the  money  which  he  lodged  with  the  houfes 
of  Miller  and  Robertfon*  and  Booth  and  Co.,  was  the  money 
of  his  principal,  and  that  in  confequence  of  his  having  heard 
that  the  drawer  was  likely  to  fail,  irtftead  of  remitting  thofe 

effects- 


» 
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effe&s  to  him  which  might  have  provided  for  the  payment  of    '  1802. 
the  bill,  he  retained  them  in  America  to  indemnify  the  indorfees.  ■■ 

This  is  the  only  inference  to  be  drawn  from  the  Defendant's  ob-       Cl*°° 
fervation,  that  he  ihould  not  pocket  the  money  himfelf,  but  pay      Cotton. 
h  over  *  to  the  affignees  of  the  drawer.     The  bill  therefor  was 
drawn  upon  a  perfon  to  whom  the  efFe&s  afterwards  detained  in 
America  were  to  have  been  remitted  as  a  fund  for  the  payment  of 
that  bill ;  and  if  fb,  the  fame  rule  muft  apply  as  if  the  bill  had 
been  drawn  upon  a  perfon  having  no  funds.     Pofiibly  the  cir- 
comftance  of  the  funds  being  detained  in  America  was  the  reafon 
why  acceptance  was  refufed.     If  the  money  which  was  deftined 
for  the  payment  of  the  bill  was  kept  back  by  the  drawer  in  order 
to  fecure  himfelf  and  the  other  indorfees  in  America^  it  cannot 
be  contended  that  the  drawer  has  fuftained  any  injury  from  the 
▼tot  of  that  notice  which  he  now  fets  up  as  a  defence  to  this 
a&ion  upon  the  bill. 

Lord  Alvanley  Ch.  J.     If  I  underftand  this  cafe  it  is  neither  15  £*fty  »* 
more  nor  lefs  than  this.   The  agent  of  Cullen  in  America^  having 
authority  to  draw  upon  him  in  England*  drew  the  bill  in  ques- 
tion; but  from  an  apprehenfion  that  it  might  not  be  paid,  he 
afterwards  lodged  money  by  way  of  indemnity  in  the  hands  of 
MiUer  and  Robert/on,  and  Booth  and  Co.,  who  were  indorfees 
for  a  valuable  consideration.     It  does  not  appear  whether  he 
had  this  money  at  the  time  when  the  bill  was  drawn,  or  whether 
he  knew  that  it  would  not  be  paid ;  nor  is  there  any  evidence 
to  Jhew  that  the  bill  was  not  to  be  paid  unlefs  the  money  was 
remitted  from  America.     That  fa&  has  been  aflumed  in  argu* 
ment  in  order  to  bring  this  cafe  within  the  rule  which  has  been 
adopted,  that  want  of  notice  to  the  drawer  fhall  not  affe&  the 
right  of  the  holder  where  there  are  no  efFe&s  of  the  drawer  in  the 
hands  of  the  acceptor.     I  lament  that  fuch  a  rule  ever  was 
adopted,  and  think  it  would  have  been  better  to  have  adhered  to 
the  old  rule  that  want  of  notice  difcharged  the  drawer,  without 
permitting  parties  to  enter  into  the  reafons  why  the  drawer  was 
not  entitled  to  fuch  notice.     The  utmoft  extent  to  which  the  de»» 
dfioos  have  gone,  is,  that  a  man  who  draws  a  bill  without  having 
any  efie&s  in  the  hand6  of  the  drawee,  fhall  not  be  permitted  to 
obje&to  the  want  of  notice  of  non-acceptance  or  non-payment. 
Is  that  the  cafe  here  ?    The  prefent  bill  was  drawn  by  an  agent 
upon  his  principal,  and  when  acceptance  was  refufed,  the  Plain- 
tiff fhould  have  given  notice  thereof  to  the  drawer.     Clearly 
when  the  bill  was  drawn,  the  drawer  was  entitled  to  notice.   Now 
vol*  in*  R  fhall 
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fhall  lie,  becatife  after  that  time  he  oepofited  money  in  the 
hands  of  Miller  and  Robert/on,  and  Booth  and  Co.,  to  indemnify 
them  agaiuft  the  return  of  the  bill,  be  held  to  be  deprived  of 
that  right  to  notice  which  he  had  when  the  bill  was  created? 
Tlie  want  of  notice  might  have  induced  Miller  and  Rvbertfem, 
and  Booth  and  Co.,  to  pay  back  the  depofit  to  the  drawer,  and 
the  drawer  might  have  paid  it  over  to  the  drawee.  There  is 
nothing  in  this  cafe  from  which  fraud  can  be  inferred  ;  now  it  it 
on  the  ground  of  fraud  that  the  Courts  have  proceeded  in  drf- 
penfing  with  notice.  The  Defendant  being  now  fued  in  hi* 
character  of  drawer,  I  think  he  has  a  right  to  avail  himfelf  of  the 
want  of  notice.  There  is  nothing  in  this  cafe  to  bring  it  within 
the  decifion  in  Bickcrdike  v.  Bollman  (a),  and  I  am  not  willing 
to  extend  the  principles  of  that  decifion. 

Heath  J.  I  am  of  the  fame  opinion.  No  doubt  die  rate 
difpenfing  with  notice  proceeds  on  the  ground  of  a  fuppofed 
fraud.  But  that  ground  is  not  applicable  to  a  cafc  where  an 
agent  draws  upon  his  principal,  unlcfs  under  very  particular 
circumftances.  Had  this  bill  been  remitted  to  America  imme- 
diately, it  would  probably  have  been  paid  out  of  the  fund  placed 
in  the  hands  of  Miller  and  Roberlfon,  and  Booth  and  Co. 

RooiCe  J.  No  fufficient  rcafon  has  been  afligned  why  notice 
was  not  given  in  this  cafe.  The  Pla  intiff  only  endeavours  to 
rapport  his  own  laches  by  faying,  if  notice  had  been  given,  it 
would  have  been  of  no  confequence.  It  does  not  clearly  appear 
that  all  the  money  paid  into  the  hands  of  Miller  and  RobertJbK 
and  Booth  and  Co,  is  to  be  paid  over  to  the  affignees  of  tb* 
drawee,  for  poffiblv  it  may  bf  Uibjeft  to  demands  which  the  De- 


\ 
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know  without  fuch  notice  that  no  funds  have  been  provided  to  1802. 
anfwer  it  In  the  prefent  cafe  there  is  no  pretence  to  charge  the  N 
drawer  with  fraud.  The  Defendant  drew  upon  Cidlen  in  the  cha- 
racter of  agent,  and  no  evidence  has  been  adduced  to  (hew  that  Cotton. 
he  had  not  a  right  to  do  fo.  It  has  been  aflumed  for  the  purpofe 
of  thie  argument,  that  lie  was  to  fend  over  money  to  anfwer  the 
bill.  It  is  true  that  the  drawee  had  effects  in  America ;  and  that  ^ 
before  the  drawer  knew  what  was  become  pf  the  bill,  he  had  rea- 
fon  to  apprehend  that  it  might  probably  be  returned  upon  the  . 
indorfers.  In  confequence  of  this  apprehenfion  he  depofited 
e£e£Ls  with  the  indorfers  by  way  of  indemnity,  and  I  think  it 
cannot  be  difputed  that  thofe  effe6ls  belonged  to  the  drawee, 
and  that  they  were  depofited  for  the  purpofe  of  paying  the 
hill.  Now  in  what  right  did  the  drawer  depofit  thefe  efle£U? 
So  long  as  he  himfelf  or  the  indorfers  remained  liable  upon  the 
hill,  be  had  a  right  to  retain  effe&s  to  the  amount  of  the  bill 
{igainft  the  affignees  of  Cullen,  or  to  j}rote6i  the  indorfers  by  the 
application  of  that  property ;  but  the  moment  that  by  the  laches 
of  the  holder  he  and  all  the  indorfers  were  difcharged,  his  right 
to  difpofe  of  the  property  ceafed,  and  he  was  bound  to  transfer 
it  immediately  to  the  affignees  pf  Cullen.  The  acknowledgment 
cf  Miller  and  Robert/on,  and  Booth  and  Co.,  was  to  this  effect ; 
for  they  engage  to  return  the  depofit  as  foon  as  they  fhould  be 
exonerated  from  the  payment  of  the  bill.  Now  they  wereexo- 
nerated  at  the  fame  time  that  the  Defendant  was  exonerated: 
and  confequently  from  that  moment  the  money  depofited  be- 
longed to  the  affignees  of  Cullen.  The  Defendant  in  faying  that 
he  intended  to  pay  over  the  money  to  the  affignees  of  duller^  ex- 
preffed  his  intention  of  doing  nothing  more  than  the  law  would 
have  compelled  him  to  do :  for  the  law  would  have  obliged  him 
to  account  with  the  affignees.  I  think  therefore  that  he  was  well 
advifed  in  refilling  the  action  upon  this  bill,  for  had  he  paid  the 
amount  after  he  had  been  once  difcharged  by  want  of  notice,  he 
.  might  poffibly  have  been  compelled  to  pay  the  money  over  again  x 
to  the  affignees  of  Cullen.  (a) 

Rule  difcharged. 

(4$)  Stt  Whitfield*.  £*uaf«,««fe,vo1.  a.  notwithllinciing  an  intimation  from  the 

p.  477.    But  in  that  cafe  the  indorfer,  who  drawer  to  refufe  payment  on  account  of 

had  bara  funiiihed  with  money  to  anfwer  the  want  of  notice  of  non-payment  by  the 

tbt  bill,  paid  over  that  money  to  the  holder,  acceptor. 


a.  2 


CASES  in  1IICHAELMAS  TERM 


A'.«.  ijtli.  BORROWDALE    V.    HlTCHENER. 

if  a  verdict  fur  i  |  n  this  cafe  the  parties  having  agreed  at  Nifi  Prim,  that  a  ver- 
wiwjf/S"  di&  fl»)uld  be  taken  for  the  Puundff  for  150/.  darnagea,  and 
fubjtct  to  the  40*.  colts,  fubjeft  to  the  award  of  an  arbitrator,  to  whom  all 
trator,'  inTriu '  matters  in  difference  were  referred,  with  e  provifo  that  the  arbi- 
rul*  orteitrtnce  trator  fhould  make  his  award  by  the  firft  day  of  this  term,  and 
o' court"  th™v«-  tne  arbitrator  having  accordingly  before  the  term  made  his  award 
dia  m»y  be  en  in  favour  of  the  Plaintiff  for  1 13/.,  and  the  rule  of  reference 
'"'thel^jrd'of  having  been  made  a  rule  of  court,  the  verdict  was  reduced  ac- 
thc  arUtntur,  cording  to  the  award,  and  judgment  was  entered  up  by  the 
rJkMjotMo'tlie  .PWntllF  for  that  iunij  together  with  his  taxed  coft*,  without 
Couttfocthit  any  previous  application  tp  the  Court  for  that  purpofc,  and  a 
if  LnfiJch  Mre  writ  of  execution  was  fued  out  and  executed.  Chi  a  former  day 
the  mid  be  a  rule  nifi  was  obtained  by  the  Defendant,  calling  on  the 
term,  tha  De  Plaintiff  to  fliew  caufe  why  the  writ  of  execution  ilfued  and  the 
fendmt  can  only  levy  made  thereon  by  the  (heriff  mould  not  be  let  afide  for  irre- 
thefuurfiiftdjy1'  gularity  with  cods.  The  grounds  of  this  application  were ;  ift, 
of  term.  that  the  Plaintiff  was  not  at  liberty  to  reduce  the  verdict  accord- 

of  the  iwnd  ii  iog  to  the  award,  without  an  exprefi  application  to  the  Court 
nit  neccfTiry  to  fjjr  that  purpofe,  and  that  lie  was  premature  in  entering  up  bii 
bf  of  execution  judgment  before  the  end  of  the  term,  adly,  That  the  execution 
in  inch  «i>,  if  waj  irregular,  becaufe  the  Defendant  had  never  had  perianal 
the  Defendint  notice  of  the  award.  The  facts  of  the  cafe  as  to  the  laft 
k'V'h"  fc""d'  P°mt  were»  that  the  Defendant  before  the  award  made  went  into 
Scotland  and  had  not  returned  fince ;  but  it  appeared  that  hu 
attorney  had  been  ferved  with  notice  of  the  award, 
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veitHA  for  his  fecurity,  would  be  in  a  worfe  condition  than  if        1 802. 
he  abided  the  decifion  of  the  jury ;  whereas  the  objeft  of  taking      ■ 
a  verdi&  was  to  place  him  in  the  fame  condition  as  if  he  ob-    BoRROWDALK 
tained  a  verdi&.     With  relpeft  to  the  2d  obje&ion,  they  con-    Hitch ene*. 
tended  that  perfbnal  fervice  was  only  neceflkry  in  order  to  bring 
a  party  into  contempt,  whereas  the  proceedings  againft  the  De- 
fendant were  not  of  that  nature,  but  mere  civil  procefs  founded 
oh  the  judgment  obtained  by  the  Plaintiff. 

Be/l  Serjt  contra,  admitted  that  the  cafes  of  Grimes  v.  Naj/h9 
and  Lee  v.  Lingard,  were  an  anfwer  to  the  ift  part  of  his  ift 
obje&ion,  but  infifted  that  according  to  the  words  of  the  9  4*  10 
#^3.  c.i$.Jl  2.  "  any  arbitration  or  umpirage  made  under  a 
rule  of  reference  might  be  fet  afide  by  the  Court  upon  applica- 
tion made  within  the  term  immediately  following  the  publica- 
tion of  the  award,"  and  confequently  the  Plaintiff' had  no  right 
to  enter  up  his  judgment  and  proceed  to  execution  till  the  expi- 
ration of  the  term,  as  the  Defendant  would  thereby  be  precluded 
from  applying  to  the  Court  to  fet  afide  the  award.  He  alfb 
referred  to  Read  v.  Garnettj  Barnes  58.  to  fhew  that  wherfe  a 
Plaintiff  takes  a  verdift  for  fecurity,  and  refers  the  caufe  at  Ni/i 
Priits,  the  Court  of  Common  Pleas  had  held  that  an  affidavit  . 
of  the  due  execution  of  the  award,  and  of  a  demand  of  the  * 
money  is  as  neceflkry  where  the  application  is  to  have  the  pq/lea 
delivered  to  the  Plaintiff,  in  order  that  he  may  take  out  execu- 
tion, as  where  the  application  is  for  .an  attachment. 

Lord  Alvanley  Ch.  J.  It  appears  to  me  that  the  prefent  ap- 
plication to  the  Court  is  without  any  foundation  in  reafon.  By 
content  of  the  parties  an  arbitrator  is  at  NifiPriiis  fubftituted  in 
the  place  of  the  jury,  and  when  hi6  award  is  made  the  verdi& 
muft  of  courfe  be  entered  fo  as  to  correfpond  with  that  award. 
It  is  not  pretended  ihat  the  Defendant  was  not  informed  of  the 
arbitrator  having  made  his  award ;  but  it  is  contended  that  he 
ought  to  have  had  perfonal  fervice  previous  to  the  execution. 
But  that  I  conceive  to  be  perfe6ily  unneceflary  as  a  foundation 
for  civil  procefs. ;  The  9  4*  10  JV.  3.  does  not  apply  to  fuch  a 
cafe  as  this.  If  therefore  the  Defendant  wifhed  to  impeach  the 
verdift  as  founded  on  the  award,  he  fhould  have  applied  to  the 
Court  for  that  purpofe  within  the  four  firft  days  of  term. 

Heath  J.  The  9  #  10  W»3»  bas  no  operation  in  this  cafe. 
With  refpe&  to  the  cafe  cited  from  Barnes,  that  has  been  over- 
ruled by  fubfequent  authorities  and  pra&ice ;  indeed  many  of 
the  cafes  reported  in  that  book  are  not  law. 

r  3  Rookk 
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1802.  RooreJ.  There  con  be  no  doubt  that  the  9#  10  W.  3.  does 

-  ■     —       not  apply  to  an  award  made  under  a  fubmiffion  of  this  kind. 

B""*""    The  award  of  the  arbitrator  is  the  verdia  of  the  jury,  and  if 

Hitchihm.   that  is  not  fatisfa&ory  the  party  aggrieved  mould  come  to  the 

Court  as  in  other  new  trials  within  the  four  days.     The  reafim 

upon  which  the  decifion  in  Bead  v.  Garnett  is  founded  proves  it 

to  be  a  cafe  of  no  authority ;  for^u  demand  of  the  money  is  there 

laid  to  be  as  neceffary  before  execution  is  taken  out,  as  it  would 

be  in  moving  for  an  attachment     Mow  the  former  is  civil,  the 

latter  criminal  procefs. 

Cha.mbre  J.  The  limitation  of  time  referved  in  9  3?  10  TV.  3. 
is  for  the  party  to  apply  to  the  equity  of  the  Court  But  the  pre- 
fent  j  udgraent  and  execution  are  founded  on  a  verdict.  Perfonal 
fervice  is  only  neceflary  in  cafes  of  criminal  procefs,  and-  not  in 
cafes  of  civil,  procefs.  Rule  difcharged  with  cofts. 


Collett  v.  Thompson. 


luimflioBof  "-pHis  was  an  a&ion   brought  to  recover  damages  for  the 
perform  iiwVrf"  breach  of  an  agreement  for  the  fale  of  a  houfe  and  a  fumof 

m  coniMfl  for  the  money  paid  by  way  of  dcpofil.  on  the  purchase  of  the  prenrifea, 

»iih tounii to  The  '^  count  was  in  ajfum^ft  on  the  agreement  to  fell;  and 

renwer  back  the  after  alleging  that  the  Defendant  was  to  make  a  good  title  to  the 

tirfh»viBg'in  'a,  prcmifes,   ftated  in  the  breach  that  he  delivered  an  abftra&of 

£rtt  count  sieged  title  which  was  infufficient,  defective,   and  obi  e&i  on  able,  and 

lh»t  Am  nrfpnrl-  -  _  _.    __  * ' 
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the  Plaintiff  would  not  be  able  to  avail  himfelf  of  them,  but  1802, 
would  be  precluded  by  the  particular.!  He  obferved  that  the 
abftrafl  had  been  returned  to  the  Defendant's  attorney,  with 
marginal'  note9  pointing  out  as  obje&ions  that  two  annuities,  Thompson. 
creating  a  charge  upon  the  premifes,  had  not  been  accounted 
for,  and  that  an  inspection  of  fome  deeds  having  been  required, 
the  Plaintiff  had  only  been  referred  to  a  third  perfbn,  in  whofe 
pofieffion  they  were.  The  obje&ions  noted  in  the  margin  of 
the  abftra£l  were,  he  infilled,  fufficient  notice  to  the  De- 
fendant; and  the  application  to  a  third  pcrfon  for  the  inipeflion 
of  deeds,  was  not  for  the  party  purchaiing,  but  the  party  felling, 
to  make. 

Befl  Serjt.  contra,  obferved  that  this,  like  other1  applications  for 
particulars  of  a  Plaintiff's  demand,  was  only  to  prevent  furprife^ 
and,  was  made  neceflkry  by  the  generality  of  the  allegations  in  the 
Plaintiff's  declaration;  that  it  fell  within  the  principles a6led  uppn 
in  the  King's  Bench,  where  in  eje&ments  for  re-entry  under  , 
breaches  of  covenant,  the  Plaintiff  had  been  compelled  to  fpecify 
the  breaches  upon  which  he  meant  to  rely  (a),  and  that  it  was  • 
warranted  by  an  opinion  thrown  out  in  this  court  fome  few  terms 
back  in  a  cafe  of  M'Connell  v.  HeSlor,  where  on  an  iffue  from  the 
Court  of  Chancery  to  try  a  queftion.  of  bankruptcy  and  an  ap- 
plication for  a  particular  of  the  afts  of  trading  meant  to  be  re- 
lied on,'  the  Court  held  it  a  reafonable  application,  (b) 

The  Court  were  of  opinion  that  the  Plaintiff  was  not  bound  to 
ftate  in  his  particular  any  of  the  obje&ioQs  in  point  of  law  arifing 
upon  the  abftraft  delivered,  but  that  he  ought  to  fpecify  every 
matter  of  fa&  which  he  meant  to  rely  upon  at  the  trial,  as 
having  been  a  cauie  of  his  not  being  able  to  complete  the  pur- 
chafe.     Accordingly  with  this  qualification  they  made  the 

Rule  abfblute. 

(a)  Dad  Birch  v.  Ph\lilpsy  6  T.R.  597.      out  in  that  cafe  on  the  role  nifi, which  was 
(k)  JV«tfi>  This  intimation  «*s  thrown     afterwards  abandoned. 


Wennall  v.  Adney.  JSr#*.a6th. 

/iSSVMtrsiT  to  recover  the  amount  of  a  furgeon's  bill.  a  nuftcr  it  not 

■"     The  caufe  was  tried  before  Le  Blanc  J.  at  the  laft  Skrmfi-  !*>'•  «r«?  « 

bury  affixes,  when  it  appeared  that  the  actum  was  brought  to  re-  to  pay  for  me- 
dical attendance 
on  a  fervant  who  has  met  with  an  accident  in  his  ferviee. 

r  4  cover 
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180I.       cover  St.  18a.  <>d.  the  amount  of  a  bill  for  medical  attendance 
'. '  upon  a  fervant  of  the  Defendant,  who  had  his  arm  broken  while 

"hall  driving  the  Defendant's  team,  and  who  had  been  hired  by  the 
Admit.  Defendant  at  the  yearly  wages  of  3/.  ioj.  and  vi&uals;  that  the 
accident  happened  nearer  the  houfe  of  the  tenant's  mother  than 
that  of*  the  Defendant,  and  that  he  was  taken  to  his  mother*! 
houfc ;  that  the  accident  happened  in  one  parifh,  that  the  houie 
of  the  fcrvant's  mother  was  foliated  in  another,  and  the  De- 
fendant's in  a  third;  that  the  Plaintiff,  who  was  the  furgeon 
ufiially  employed  by  the  Defendant,  accidently  pamng  near  the 
mother's  houie,  was  called  in  and  defired  to  attend  her  fon;  at 
which  time  nothing  was  faid  about  the  Defendant  paying  for 
1  his  attendance,  but  the  mother  obferved  that  me  had  always 

been  able  to  pay  her  way,  and  hoped  the  mould  do  fo  ftitl ;  that 
during  the  -time  of  the  fervant's  confinement  he  was  fupplied 
with  victuals  from  the  Defendant's  houie;  that  the  Plaintiff 
'  firft  delivered  hid  bill  to  the  Defendant,  but  afterwards  called  a 

meeting  of  the  parifliioners  of  the  parifh  iu  which  the  mother's 
houfe  was  fituated,  and  fubmitted  it  to  them  for  payment,  who 
refilled  to  difcharge  it.  The  learned  Judge  being  of  opinion 
that  the  Defendant,  not  having  employed  the  Plaintiff,  or  made 
any  promife  of  payment,  was  not  liable,  nonfuitcd  the  Plaintiff. 
A  rule  nifi  having  been  obtained  for  felting  afide  this  noniuh, 
JUoyAySerjt.  (hewed  cauie.  The  Defendant  in  this  cafe  having 
entered  into  no  exprefs  contraft  with  the  Plaintiff  for  the  cure  of 
thefervant,  the  quefl  ion  will  be,  Whether  a  mafter  be  Co  far  bound 
to  pay  for  medical  affiftance  if  his  lervant  meet  with  an  accident 
in  his  fervice,  that  the  law  will  imply  a  contract  fo  as  to  charge 


Wennaix. 
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but  the  queftion  now  is,  What  is  the  law  ?'  There  the  a&ion  was  *8oa. 
brought  by  the  overfeer  of  the  parilh  againft  the  Defendant  for 
money  laid  out  in  the  cure  of  a  fervant  of  the  Defendant,  who 
had  met  with  an  accident  in  the  Defendant's  fervice,  and  it  was  Aonet. 
held  that  the  Plaintiff  was  not  entitled  to  recover.  There  is 
aHb  a  cafe  of  Simmons  v.  Wilmat,  3  Efp.N.  P.  Cajl  91.  in  which 
Lord  Etdon  held  that  the  Plaintiff,  who  had  taken  into  hit 
houfe  and  paid  for  the  cure  of  the  fervant  of  a  third  perfon, 
might  recover  againft  the  officers  of  the  parifh  where  the  acci- 
dent happened,  the  matter  not  having  redded  in  that  parilh, 
and  the  parifh  officers  being  liable  to  provide  for  cafual  poor. 

Williams  Serjt.  in  fupport  of  the  rule.  In  Simmons  v.  JVilmot, 
Lord  Eldon  recognizes  the  doctrine  laid  down  by  Lord  Kenyan 
in  Scarmon  v.  Cqflell>  and  though  the  parifh  officers  in  that  cafe 
were  held  liable,  yet  a  diftin&ion  was  taken  between  weekly 
fervants  and  thofe  hired  for  a  longer  period,  the  fervant  in  that 
cafe  being  of  the  former  defcription.  The  decifion  in  Scarman 
r.  CafieU  was  acquiefced  in,  though  the  Defendant  was  well 
able  to  apply  to  the  Court  for  a  revifion  of  that  opinion  had  it 
been  thought  not  to  be  maintainable.  In  Dalton's  Juftice9  c.  58. 
p.  141.  edit  1 742,  it  is  iaid,  "  If  a  fervant,  retained  for  a  year, 
happen  within  the  time  of  his  fervice  to  fall  fick,  or  to  be  hurt 
or  lamed,  or  otherwife  to  become  nan  patens  in  eorpore  by  the 
a£t  of  God,  or  in  doing  his  mailer's  bufinefi;  yet  the  mafter 
■oft  not  therefore  put  fuch  fervant  away,  nor  abate  any 
part  of  his  wages  for  fuch  time/'  The  rule  laid  down  by 
Dakon  muft  extend  to  oblige  the  mafter  to  provide  medical  a£» 
fiftance ;  for  it  would  be  of  little  advantage  to  the  fervant  to  re- 
main fick  in  hk  maftar's  houfe  unlefe  he  were  properly  attended 
there  and  fupplied  with  medicine.  It  is  not  neceflkry  that  the 
miftrafi  in  this  cafe  fhould  have  made  an  exprefs  promife,  for  if 
flie  were  liable  there  was  no  need  of  a  promife  to  bind  her ;  and 
if  ihe  were  not  liable,  the  promife  would  be  nudum  paSum  (a). 

This 

(a)  An  idea  hat  prevailed  of  late  years  which,  if  con  ft  rued  with  the  qualification* 

that  an  txprtfs  promife,  founded  Gmply  on  fairly  belonging  to  them,  do  not  warrant 

ao  antecedent  moral  obligation,  i$  fufficient  the  conclusion  which  appears  to  have  been 

to  fupport  an  affumpfit.    It  ma,y  be  worth  rather  haftily  drawn  from  thence,    la  At* 

confideration,  however*  whether  this  pro-  i/w  v.  Hill,  Cov>p.  288.,  which  was  ajfump* 

be  not  rather  inaccurate,  and  whe-  Jit  againA  an  executor  on  a  promife  bv  him 


ther  that  inaccuracy  lias  not  in  a  great  to  pay  a  legacy  in  confideratiou  of  au*ets, 
meafure  arifen  from  fome  expreflions  of  Lord  Mansfield  fekfy  «  it  is  the  cafe  of  a 
Lord  Mmntfield  and  Mr.  Juftice  BulUr,     promife  made  upon  a  good  and  valuable 

con- 
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This  appears  from  Watfonv.  Turner,  Bull.  N.P.  147.  where  the 
ovcrieers  of  the  poor  were  held  liable  to  an  apothecary  for  his  at- 
tendance* 


canfideration  which  In  ill  calci  ii  a  lufiicjent 
ground  to  Tuppoct  an  iction.  It  it  fo  in 
cafei  of  obligation!  which  would  olherwile 
oiilj  bind  a  man 't  con&ience,  and  which 
wit  fiout  fuch  promife  he  could  net  be  com. 
pelted  Co  pay."  And  in  Hrmtu  v.Soaahrj , 
Civ/.  Ipo.  which  wjt  a  Ginilar  cife  with 
AtkU,  T.  Hill,  Lord  M.tijtild  fairl  that 
the  rule  bud  down  mi  the  lui,  "thai  to  make 
■  conQdei 
mult  be  1 

party  planting  or  a  Inf.  Io  the  peifon  to 
whom  the  promife  wat  imdi,'  wat  too 
nirrnw  ;  mil  ohl'ereed,  "  that  a  legal  or 
equitable  duly  in  a  fufficient  conGderation 
for  an  actual  promife  ;  that  where  ■  man 
ii  under  a  mural  obligation,  which  no 
Court  of  law  or  equity  can  enforce,  and 
fnmjfii,  the  honefly  and  reclitude  of  the 
thing  is  a  ton  Miration."  Hi)  Lordfllip 
■hen  inftanced  the  levant  cafei  of  a  pio- 
mife  to  pay  a  debt  barred  by  the  Aicute. 
of  limitation  a,  a  prumil'e  byabankrupt  af- 

debt,  end  a  prumife  by  a  pcrfon  of  full  age 
to  pay  a  debt  con  trailed  during  hit  infancy. 
The  opinion  of  Mr.  Juftice  Bullir  in  the 
M  cafe  waf  to  the  fame  clrecl,  and  the 

r,i.,ma„  v.  Fn 

J44.    Of  the  t 

obfarred.that  the  particular  point  decided 
in  then  haa  been  over  1  uled  by  the  fuble- 
^vtat  a(e  of  Drttir.  StriiU,  5  T.X.6yo. 
And  it  nay  further  be  observed,  that  how- 
-        nfed  by  Lo.  ■ 


the  taw  will  not  at  in  ordinary  iifaimfiy 
an  tjfwmpft  again A  him.  "i  ha  fame  ok- 
fervation  n  applicable  to  Tntmn  1.  Ftm. 
leu,  tlut  heing  in  action  i.-ainfl  a  bank- 
rupt on  a  promife  made  by  hbn  fuhfecjiMDt 
to  hit  ceitificite  refpecting  a  debt  due  be- 
fore the  certificate.  There  u  however 
rather  ■  locie  note  of  a  cafe  of  &atfv. 
Ndfim,  mfimi.pr  Sitiingi,  4  Cat.  X.  car. 
Lord  MamhU  (fee  Efp.  iV.  f.  94i.),  in 
which  hit  Lordfhip  ii  Laid  to  hare  held  ■ 
father  bound  by  his  promile  to  pay  lor  the 
pievioui  maintenance  of  a  battard  child. 
And  there  ia  alfu  an  anonymnut  cafe,  i 
Sim.  1B4.,  where  Lord  Ch.  ].  AntW. 
Im  ruled  that  «  for  meat  and  drink  far  1 
bjftird  child  an  tuMHitm  mjjlmg/ii  wll 
lie."  Althougli  the  latiei  uii  doe*  not 
exprefaly  fay  that  there  waa  a  previous  re- 
quell  hy  the  Defendant,  ytt  that  lit  1*1  u 
have  been  the  ft  ft.  for  Lord  H*U\  opi. 
nion  it  cited  to  (hew  "  that  where  there  al 
common  charity  and  a  charge,"  the  adkaa 
will  lie;  which  fcemi  to  imply  that  if  ■ 
charge  be  impoied  upon  one  perfon  hy  the 
charitable  conduct  of  another,  the  brat 
fhall  pay  ;  and  though  he  adda  «  and  un- 
doubtedly a  fpecial  promife  would  reach 
it,"  that  eiprellion  doee  not  iiecaHirih; 
import  a  promile  fubfequent  to  the  charge 
being  fuftained,  but  may  be  iuppofed  re 
mean  that  where  a  party  it  induced  to  na> 
dertalte  a  charge  by  the  engagement  of 
another  to  pay,  the  latter  will  imitaatj 
be  liable  even  though  he  Humid  not  be 
ily  induced  by 
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9  though  not  ordered  by  them,  and  a  fubfequent  pro* 
them  to  pay  was  faid  not  to  be  nudum  pa&um,  becaufe 
e  bound  by  law  to  provide  for  the  poor. 

Lord 


2JI 

1 802. 

WlNNALL. 

Abnkv. 


nit  to  raife  an  implied  affumpftt, 
thai  Court  denied  that  propo- 
Old  Elltnborougb  ohferved  that 
given  in  the  cafe  of  fVatfon  v. 
» all  the  difference  between  the 
tthout  alluding  to  another  dlf- 
:h  might  have  been  taken,  viz. 
the  porifh  officers  were  bound 
Vaifon  v.  Turner,  the  Defend- 
ffincipal  cafe  were  nut  fo  bound, 
pauper  had  been  relieved  by 
s  as  overfeers  of  another  pa- 

belonging '  to  the  parifh  of 
defendants  were  overfeers.  In 
rafes  no  mention  is  made  of 
tion ;  but  it  feems  to  lunre~been 
ted   whether  mere  natural  af- 

a  fuffirient  confederation  to 
ifftmpftt,  though  coupled  with 
it  ezprels  proraife.  Indeed 
fid  t  appears  to  have  ufed  the 
obligation  riot  as  expreflive  of 
od  undefined  claim  arifing  from 
relationlhip,  but  of  thofe  impe- 
s  which  would  be  enforceable 
•  it  not  for  fume  pofltive  rule, 
1  a  view  to  general  benefit, 
a  party  in  that  particular  in- 
legal  liability.  On  fuch  duties, 
I,  an  exprefs  promife  operates 
M  liability  and  take  away  the 
becaufe  if  it  were  not  for  the 


would  be  enforced  at  law 
1  medium  of  an  implied  pre- 
renal of  the  cafes  it  is  laid  down, 
ort  an  ajfumfffit  the  party  pro- 
t  derive  a  benefit,  or  the  party 
rbftain  an  inconvenience  oeca- 
e  Plaintiff;  per  Coke  and  all  the 
ttcb  and  CapeVt  cafe,  Godb.  103. 
.  Mar.  203.  per  Coke  Ch.  J.  and 
f.  3  Buffi.  162.  and  per  Coke 
Bop.  61.  pi.  4.  And  in  Lamp- 
4hvmitty  Hob.  105.  it  was  re~ 
I  a  mere  voluntary  curttfy  will 
eamlderation  to  uphold  an  of- 
m  if  that  curtefy  were  moved 
ar  requeft  of  the  party  that 
fianfji,  it  will  bind;, for  the 
tough  it  follows,  is  not  naked, 
1  itifelf  with  the  fuit  before, 
rite- of  the  party  procured  by 
And  in  Bret  v.  J.  S.  and  bis 
&i*  755-y  where  the  firft  huf- 


band  of  the  wife  fent  his  Ton  to  table  with 
the  Plaintiff  for  three  years  at  S7.  per  earn, 
and  died  within  the  year,  and  the  wife 
during  her  widowhood,  ir.  confide  rat  ion 
that  the  fon  mould  continue  the  refidue 
of  the  time,  promifed  to  pay  the  Plaintiff 
6/.  13/.  Ad.  for  the  time  paft,  and  8/.  for 
every  year  after,  and  upon  which  promife 
the  Plaintiff  brought  his  adkm ;  the  Court 
held  that  natural  affection  waa  not  of  itfelf 
a  fuffirient  ground  for  an  affnmpfit ;  for 
although  it  was  fufficient  to  . raife  an  ufe, 
yet  it  was  not  fufficient  to  ground  an  ac- 
tion without  an  eiprefs  quid  pro  quo;  but 
that  at  the  promife  wae  not  only  in  con- 
flderatkm  of  affection  but  that  the  fon 
fhould  afterwards  continue  at  the  Plaintiff** 
table,  it  was  fu/fictent  to  fupport  *a  pro- 
mife. In  Harford  v.  Gardiner,  -2  Leo.  30. 
it  was  faid  by  the  Court,  that  love  and 
friendlhtp  are  not  coirfiderations  to  found 
anions  upon,  and  in  Befi  v.  Jolty  * 
1  Sid.  38.  where  a  rather  waa  held  liable 
for  his  own  and  his  Ion's  debt,  becaufe  he 
had  promifed  to  pay  them  if  the  Plaintiff 
would  forbear  to  fue  for  them,  yet  the 
Court  faid,  "  he  was  not  liable  for  his 
Ion's  debt,"  but  having  induced  forbear- 
ance, which  is  a  damage  to  the  Plaintiff, 
he  was  held  liable, w  though  as  to  the  fon's 
debt  it  was  no  benefit  to  the  Defendant." 
So  in  Brtficb  v.  C§ggUf  Palm.  559,  it  was 
debated  whether  the  Defendant  was  liable 
upon  an  ezprels  promife  to  repay  the 
Plaintiff  money  laid  out  by  htm  in  Spam 
for  the  Defendant's  fon,  and  the  charges 
of  his  funeral,  Hyde  Ch.  J.  and  fVhittioek 
being  of  opinion  that  the  aciion  could  not 
be  maintained;  Jones  and  Dodderidge  *- 
contra  that  it  could.  The  former  of 
which  it  fhould  feem  was  the  better  opi- 
nion; for  in  BnUber*.Andreivi>  Carib.  446. 
or^  ojfmmpfit  for  money  lent  by  the 
Plaintiff  to  the  Defendant's  fon  at  his  in- 
ftance  and  requeft,  and  verdicl  for  the  Plain- 
tiff, the  judgment  was  arretted,  Holt  Ch.  J. 
faying, *•  if  it  had  been  an  tndeHtutns  for  fo 
mueh  money  paid  by  the  Plaintiff  at  the  re* 
queft  of  the  Defendant  unto  his  fon,  it 
might  have  been  good,  for  then  it  would  be) 
the  father's  debt  and  not  the  fon's;  but 
when  the  money  is  lent  to  the  fon,  it  is  hit 
proper  debt,  and  not  the  father's."  But  in 
Cburtb  v.  Cburcb,  B.R.  1 65 6,  cit.  Sir  T. 

1         Bay. 


t. 
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1801.  Lord  Alvanley  Ch.  J.    I  have  reafon  to  believe  that  the  opi- 

1  nion  delivered  by  Lord  Ketym  in  the  cafe  of  Seaman  v.  Cq/Uii, 

*n**tL  was  not  ahafty  opinion,  but  formed  upon  reflection.     I  have  00 

Aim  it.  difficulty,  however,  in  faying,  that  I  concur  with  the  learned 

t  *53  3  Judge  before  whom  this  coufe  was  tried  in  thinking  that  the 

Defendant  is  not  liable.    The  fum  in  difpute  is  only  8/.  r  8a,  6d, 


Raj.  160.  where  Defendant  promifed  to 
rspiy  the  1'liiutiff  the-  charge!  of  his  foo'i 
funeral,  the  litter  wu  held  entitled  to  re- 
cover, though  no  requefl  <*»  laid  in  the 
declaration.  Of  which  cafe  it  may  be 
obferved,  that  poflifcly  after  verdict  the 
Court  prefumed  a  requefl  proved i  for  in 
Htyti  v.  Wirroi,  I  Sir.  9J3,  though  the 
Court  would  not  prelum*  a  icquefl  after 
judgment  by  default,  yet  they  faid  they 
would have  prefumed it after  verdtft.  How- 
ever, in  tljlt  v.  Smill,  ched  by  Ptfbam  1. 
1  Ltti.  111.  ir  war  determined  thai  id 
phyCciin  in  the  abfence  of  a  father  give  hit 
Ton  medicine,  and  the  father  in  confide". 
tion  thereof  promifi:  to  pay  him,  in  action 
will  lie  for  the  money.  But  the  cafe  of 
Sty!,  r.  Smht,  if  clofely  eiamined,  will  not 
perhaps  be  finind  lb  difcord^nt  with  the 
principle  laid  down  in  Brtl  t,  J.  S.  and  bit 
rVift  U  may  be  fuppuied.  From  the  ex. 
prelhon  "  in  the  abfence  of  a  father,"  uled 
m  th-.it  cafe,  it  may  be  inferred  that  the 
fou  irred  with  the  father,  and  that  the  medi- 
cine waiadminiflered  to  the  Ton  in  the  houfc 
of  the  father,  while  the  tatter  wai  ibfent, 
from  whence  it  refulti  that  the  phyfieiau 'a 
deln,  though  not  founded  on  any  immedi- 
ate benefit  to  the  father,  or  on  hia  requefl, 
•  11  molt  probably  founded  on  hi)  credit ; 

*  Kv  thr  i  ^15  fici.in,  might  ouei 


it  not  being  alleged  that  tha  Defendant^ 
father  bad  bound  himfelf  end  hit  heira  1 
for  they  refuted  to  intend  even  after  ver- 
dVft  that  the  bond  wu  hi  tha  ufuatl  torn, 
and  tcntequetitly  held  the  promife  of  the 
Defendant  nudum  fahwm,  he  not  appear- 
ing to  have  been  liable  to  he  fued  upon 
tlie  bond.  And  tha  laft  cafe  vat  con* 
firmed  in  Hunt  v.' Swain,  1  Lev.  16'. 
SnT.Xjj.  i»7.  I  SU.  lag.  Sec  note 
a  to  Bjrirr  v.  Ai,  by  Mr.  Seijr.  Wil- 
llami.  Indeed  it  inlear  from  £%rf  *,.£«, 
1  Str.cn.  tadCniJbtUi.Btammt\T.X. 
763.  that  if  a  contraft  between  two  per- 
ron) be  Mtf,  and  not  merely  Waal*, 
no  lubfeqncut  eiprela  promtfe  will  efe- 
rate  to  charge  the  party  uromifmr,  even 
though  he  hu  derived  a  benefit  from  tha 
contract.  Yet  according  to  the  ™— — ly 
received  notion  receding  moral  obfigr 
tion j  and  the  force  attributed  to  n  fiibft- 
auent  ixfnfi  promife,  fuch  a  peribn  ought 
to  pay.  An  erprefi  promife,  thereto™,  a 
itfhould  feem.can  only  revive  a  precedent 
good  confident™,  which  might  have  beet 
enforced  at  Jaw  thtnugh  the  medium  of  « 
implied  promife,  had  it  sot  been  fufpendel 
by  Tome  pofitive  rule  of  law,  hut  can  gin 
no  original  right  of  action,  if  the  ubiipriie 


lougn  not  birml 


reed  »i 
by  any  legal  maiitn  or  ffcaut 


.Wennall 
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and  if  a  wiib  is  entertained  by  thole  whom  this  judgment  may  1 80a. 
affect  to  obtain  a  more  fblemn '  decifion  upon  this  point,  fbme 
opportunity  fliould  be  taken  where  a  greater  (lake  is  in  litiga- 
tion* In  this  kind  of  queftion  much  may  depend  upon  the  na-  Adnct. 
ture  of  the  contract  entered  into  between  the  matter  and  the 
fervant  Sometimes  a  matter  engages  to  fupply  his  fervant  with 
neceflary  victuals,  and  it  may  undoubtedly  be  argued,  that  ne- 
ceflary victuals  mean  fuch  victuals  as  may  fuit  the  ftate  of  health 
or  infirmity  in  which  the  fervant  happens  to  be ;  as  if  a  fervant 
be  in  need  of  wine  or  victuals  of  that  description,  which  are 
given  by  way  of  medicine.  It  is  fufHcient,  however,  to  obferve, 
that  previous  to  the  cafe  of  Scarman  v.  Cajlell,  there  ia  no  au- 
thority in  the  law  of  England  to  be  found  which  warrants  the 
pofrtion  contended  for  on  the  part  of  the  Plaintiff.  I  have  no 
doubt  whatever  that  parifh  officers  are  bound  to  affift  where 
fuch  accidents  as  thefe  take  place ;  and  that  the  law  will  fp  far 
raife  an  implied  contract  againft  them  as  to  enable  any  perfbn 
.  who  affords  that  immediate  afiiftance  which  the  neceflity  of  the 
cafe  ufually  requires,  to  recover  againft  them  the  amount  of 
money  expended. 

Heath  J.  I  believe  that  the  humanity  of  Lord  Kenyan  miffed 
him  when  he  adopted  the  doctrine  upon  which  he  decided  the 
cafe  of  Scarman  v.  Cqftell.  Probably  at  the  moment  it  occurred 
to  him  that  if  the  matter  was  not  bound  to  provide  medical  affift- 
,  ance  for  his  fervant,  the  latter  would  be  left  wholly  deftitute:  but 
I  am  perfectly  fare  it  is  more  for  the  advantage  of  fervants  that 
the  legal  claim  for  fuch  affiftance  fliould  be  againft  the  parifh 
officers  rather  than  againft  their  matters;  for  the  fituation  of 
many  matters  who  are  obliged  to  keep  fervants,  is  not  fuch  as  to 
enable  them  to  afford  fufficient  affiftance  in  cafes  of  ferious 

Rooke  J.  The  contract  on  the  part  of  the  fervant  is  merely  to 
ierve;  but  on  the  part  of  the  matter  it  is  varied  by  nuinberlefs,  fti- 
pulations,  according  to  the  inclinations  of  the  contracting  parties* 
,  I  cap&ot  think,  however,  that  without  any  ftipulation  to  that  [  244  ] 
effect,  the  matter  is  liable  to  furnifh  his  fervant  with  medicine ; 
and  indeed  the  paflage  from  Dalian  fecms  to  point  out  the  ut- 
moil  extent  of  inconvenience  to  which  the  matter  is  obliged  to 
fiibmit  in  cafe  of  his  fervant's  illnefs.     If  the  general  principle 

contended 
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contended  for  by  the  Plaintiff  were  to  be  adopted  as  a  rule  of 
law,  many  perfbna  who  are  obliged  for  the  purpofes  of  their 
trade,  to  keep  a  number  of  fervants,  would  be  unable  to  fulfil 
the  duty  impaled  upon  them  by  the  law.  It  mull  be  left  to  the 
humanity  of  every  mafter  to  decide  whether  he  will  affift  his  fer- 
vant  according  to  his  capacity  or  not 

ChambreJ.  Theobbgationofthemaftertoprovidemedical 
nffiftance  for  his  fcrvant,  if  any,  muft  arile  from  contract.  It 
Cannot  be  contended  that  a  mafter  impliedly  contracts  to  furnilh 
his  Servant  with  all  neceflaries ;  for  in  fome  cafes  he  neither  en- 
gages to  furnilh  cloaths  nor  victuals ;  and  if  not,  he  is  not  bound 
to  provide  cither.  What  has  palled  at  jV^  Print  upon  this 
fubjccl  has  been  fomewhat  hafty ;  and  I  think  the  rule  then: 
laid  down  would  be  very  disadvantageous  to  the  lervants  them- 
felves  if  it  were  adopted.  Thepaflage  from  Ballon  does  not 
appear,  to  me  to  extend  the  legal  obligation  of  the  mafter  in  the 
way  contended  for;  and  except  that  paflage  there  feems  to  be 
nothing  but  the  modern  Nifi-Prius  authorities  from  which  an  J 
inference  can  be  drawn  in  the  Plaintiff's  favour. 

Rule  difchargei 


Morley  and  Another,  Affignees  of  Pistor,  a  Bank- 
rupt, v.  Stbombom,  Hudson,  and  Lowiue. 


\  . 


and  Others. 
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mkrupt,  Pi/lor,  which  was  accepted  by  Hudfon  in  the  name  of       1802. 

e  firm.     The  Plaintiff  having  brought  an  a&ion  upon  this      

11  againft  the  three  Defendants,  Hud/bn  entered  an  appear-  °*LEY 

ice  for  himfelf,  but  declined  to  appear  for  the  other  Defend-  Strombom 
its,  alleging  he  had  no  authority  fo  to  do ;  the  partnership  had 
>  goods  in  this  country  except  a  defk  and  the  furniture  of  a 
wnting-houfe,  which  had  been  paid  for  by  Hud/bn,  to  whom 
e  partnerfliip  was  largely  indebted.  A  writ  of  dijlringas  hav- 
g  iflued  agaiufi  Strombom  and  Lowrie  for  their  non-appear- 
ice,  and  the  fheriffs  being  about  to  take  away  the  defk  and 
rniture  of  the  counting-houfe,  Hud/bn  paid  the  value  of  them 
avoid  that  inconvenience :  but  afterwards  entered  an  appear- 
ice  for  the  other  Defendants,  protefting  at  the  fame  time 
pinft  the  irregularity  of  the  fherifFs  proceedings ;  upon  which 
e  money  was  reftored  to  him  under  a  Judge's  order.  TTie 
^intifls  then  proceeded  to  final  judgment,  and  commenced  an 
lion  on  that  judgment  againft  the  three  Defendants,  to  which 
udfon  appeared,  but  declined  appearing  for  the  other  De- 
ldants ;  upon  which  another  dijlringas  iflued,  and  the  defk 
d  furniture  of  the  counting-houfe  were  again  taken,  and 
udfon  again  paid  the  money,  at  the  fame  time  giving  notice  to 
e  fheriff  to  retain  it  in  his  hands. 

Bayley  Serjt.  was  proceeding  to  fhew  caufe,  when  Shepherd 
rjt  was  called  upon  to  fiipport  his  rule.  He  contended  that 
der  the  dijlringas  the  fheriff  was  not  entitled  to  take  any  goods 
t  thofe  in  which  Strombom  and  Lorwrie  had  an  intercft, 
tereas  they  had  no  intereft  in  the  gctods  which  ha^  been  feized 
der  the  dijlringas,  inafmuoh  as  they  were  paid  for  by  Hudfon, 
to  was  a  creditor  of  the  other  two  partners ;  that  even  under 
execution  againft  one  of  feveral  partners,  where  the  fheriff 
asea  partnerfhip  goods  he,  can  only  retain  the  undivided  in- 
•eft,  Heydon  v.  Hex/don,  i  Salk.  392. ;  and  in  fuch  a  cafe  the 
ourt  of  King's  Bench  have  direfted  the  Matter  to  take  an 
count  of  the  fhare  of  the  partnerfhip  effe&s  to  which  the  other 
rtners  were  entitled,  Eddie  v.  Davidfon,  Doug.  650.  That 
any  doubt  could  be  entertained  with  refpect  to  the  power 
the  Cburt  to  interfere  in  a  cafe  of  execution,,  there  could 
none  in  the  cafe  of  a  dijlringas,  it  being  the  daily  practice  of 
3  Cdurt  to  order  iffues  to  be  reftored  where  they  have 
en  improperly  taken ;  that  if  the  Plaintiff  had  applied  to 
5  Court  for  leave  to  fell  the  iffues  he  could  not  have  been 
nnitted  fo  to  do  if  the  Court  had  been  aware  of  the  circum- 

ftances 
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1801.        fiances  of  the  cafe,  and  that  what  the  Plaintiffs  ought  not  to  be 

permitted  to  fell,  they  ought  to  be  compelled  to  rettore. 

°v"T  Lord  Alvanley  Ch.  J.     In  this  cafe,  three  perfons  being  hi 

Stiokmh  partnt'rfhip,  one  accepts  a  bill  in  the  name  of  hinuelf  and  the 
**  two  others,  upon  which  a  joint  action  is  brought  againft  him  and 
die  two  others  in  whofe  name  and  by  whole  authority  he  has  ac- 
cepted the  bill.  To  this  action  the  two  partners  not  refident 
in  England  having  neglected  to  appear,  the  Plaintiff  fecks  to 
compel  an  appearance ;  the  only  two  methods  in  which  this  can 
be  done  are  by  diftraining  on  their  property  in  England,  if  any 
'  can  be  found,  which  is  the  more  fpeedy  procefs,  or  by  proceed- 
ing to  outlawry,  if  no  property  can  be  found,  which  is  the  more 
circuitous  procefc.  The  Court  will  certainly  be  difpofed  to 
favour  the  former.  The  fheriff,  being  directed  to  take  into  hii 
f  cuftody  the  property  of  thefe  two  partners,  ieizes  certain  goods 

in  the  cotinting-houfe,  which  the  third  partner  «Hmi*a  to  be 
partnerftiip  property,  but  alleges  that  if  an  account  were  taken 
between  him  and  his  other  two  partners,  it  would  be  found  that 
they  were  indebted  to  him.  Though  he  would  be  ultimatcfr 
bound  to  pay  the  whole  bill  himfelf  upon  an  execation,  yet  he 
infifts  that  this  property  ought  not  to  be  taken  to  compel  an  ap- 
pearance of  the  other  two  partners,  and  that  the  Plaintiffs  arc 
bound  to  proceed  to  outlawry.  It  is  admitted  that  whatever 
may  be  taken  in  execution  may  be  taken  under  a  diftrefs ;  and 
if  the  abfent  Defendants  had  any  intereft  in  this  property,  it  ii 
liable  both  to  execution  and  diftrefs.  If  they  had  no  intereft, 
the  fheriff  ought  to-have  {aid  fo  by  returning  nulla  bona.  Then 
is  no  ground  in  law,  therefore,  for  objecting  to  this  proceeding; 
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'egulated  by  a  due  regard  to  the  equity  and  policy  of  the  cafe.        1 802. 

lat  may  oe  taken  under  an  execution  may  be  taken  under  a      

refi.     Why  fhould  we  interfere  in  the  latter  cafe  to  prevent      M°*LRV 
Plaintiffs  from  recovering  a  juft  debt?  This  Defendant  is  at     SnontoM 
rat*  liable  to  anfwer  the  full  extent  of  the  Plaintiffs*  demanc  ;     and  °thtn- 
1  after  all  the  delay  of  an  outlawry,  execution  may  be  fued 
againft  him  to  that  amount*    The  law  is  with  the  Plaintifis, 
no  reafon  appears  for  the  exercife  of  our  difcretionary  power 
ftvour  of  the  Defendant. 

Rule  difchaxged  with  colls. 


■■  Nov.  26th. 

4<&a/tS.C.  in 
error,  248.  J  udj. 

Lord  Nelson  v.  Tucker.  .  ment  reverfcd. 

6  Ea/l+231. 

OS  queftion  in  this  cafe  arofe  upon  a  fpecial  verdift  found  at  if  an  admiral, 
the  GmldhaU  Seffions  before  Lord  AlvanleyQh.3.,  and  was  ^""i"  to- 
*  argued  in  this  court;  ifi9  by  Ben/ley  Serjt  for  the  Plaintiff^  tion,  come  hom« 
.  Bejl  Serjt.  for  the  Defendant;  and  idly,  by  Lens  Serjt.  for  y%^**£' 
Plaintiff,  and  Vaughan  Serjt.  for  the  Defendant     The  fob-  the  re-eftabiiih- 
K»  of  the  fpecial  verdift  is  fo  folly  ftated  by  Mr.  Juftice  "^fJlviog 
imbre,  in  his  judgment,  that  it  has  been  thought  unneceflkry  the  fquadr^n 
ntroduce  it  at  length,  and  the  arguments  are  Omitted  becaufe  matdof  theTig- 
teafe  was  fo  fidly  fpoken  to  by  the  learned  Judges.  *  officer  next  in 

kfte*thefecond  argument  in  Tri nity  term  laft,  the  cafe  flood  S7co^mhV 
r  for  the  opinion  of  the  Court,  and  on  this  day  the  learned  Con  u  com . 
tges  delivered  their  opinions  feriatrm,  there  being  a  difference  ^^whctheV 

ynff  them.  ■       '         he  be  entitled  to 

2rambice  J.     This  cafe  comes  before  the  Court  •  liptm  a  ta£*  "/SIT 

stal  verdiA  in  an  aftion  for  money  had  arid  redeived,  money  cruiten  of  the 

J  and  expended,  and  oh  an  account  ftated;  to  which  the  his abfenceT'01 

fendant  pleaded  the  general  iffue. 

Fhe  fubftance  of  the  fpecial  verdift  is,  that,  on  the  2d  of  OSlo- 

179;,  the  Lords  of  the  Admiralty  appointed  Earl  St.  Vincent 

an  Sir  John  Jervis,  admiral  of  the  blue,)  commander  in  thief 

Hu  Majefty's  (hips  and  veflels  employed,  and  to  be  employed 

the  Mediterranean ;  requiring  him  forthwith  to  take  upon 

ifelf  the  charge  and  command  of  the  faid  Clips  and  veflels  as 

omaader  ift  chief;  and .  charged  the  captains,  officers,  and 

npames  belonging  to  the  fhips,  to  obey  him  as  fuch;  and  that 

rd  St.  Vincent  fhould  follow  the  orders  and  directions  he  fhould 

n  time  to  time  receive  from  the  Lords  of  the  Admiralty,  or 

roL.  in.  s  any 
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1 802.        any  other  his  fuperior  officers.     The  verdict  then  ftates  Lord 

St.  Vincent's  arrival  at  the  ftation,  and  taking  upon  him  the 

LndNELEOK  uonynauj.  the  limits  of  which  did  not  at  firit  extend  beyond  die 
incur ».  ft  raits  of  Gibraltar,  but  under  an  order  of  the  Admiralty,  dated 
the  7th  of  November  1796,  they  were  extended  along  the  coaft 
of  Spain  sad  Portugal,  as  far  to  the  nrrthward  asCapcPitiiflerre; 
and  continued  lb  extended  till  after  the  time  when  the  capture* 
which  forms  the  fubjecl.  of  the  prefent  qu  eft  ion,  was  made.  In 
confecjucnce  of  an  application  from  Lord  St.  Vincent,  the  Lords 
Qf  the  Admiralty,  by  letter  dated  the  2d  of  November  1798,  gave 
him  pcrmifljon  to  return  to  England  for  the  re-eft abliftimcnt  of 
his  health,  on  his  leaving  the  command  of  the  fleet  in  the  charge 
of  the  officer  next  to  him  in  fbniority,  with  fuch  inft ructions  for 
fuch  officer's  guidance  as  he  might  judge  neceflary,  if  he  fliould1 
find,  on  the  receipt  of  that  letter,  that  the  ftatc  of  his  health 
mould  abfolutely  require  it.  Lord  Si.  Vincent,  after  he  had  re- 
ceived that  letter,  wrote  to  decline  availing  himfelf  of  the  indul- 
gence till  he  fliould  be  compelled  to  relinquish  the  command  by 
a  return  of  his  complaint ;  and  on  the  1 1  th  of  March  1 799,  he 
gave  a  written  order  to  Captain  Digby,  of  the  Alcmene,  being 
under  his  command  as  fuch  commander  in  chief,  to  cruize  off 
the  north-weft  coaft  of  Spam,  fo  long  as  his  water  and  provisions 
fliould  laft,  for  the  protection  of  the  trade  of  His  Majefty's  fiib- 
jefts  and  his  allies;  and  when  he  found  it  necefliiry  to  go  into 
I  port  to  re-vi&ual,  to  repair  to  Lijbon,  and  return  with  the  ut- 

moft  difpatch  to  the  ftation,  and  a£t  as  before  directed  till  he 
had  further  orders.  The  ftation  thus  appointed  for  Captain 
Digh/%  cruize  is  found  to  be  within  the  limits  of  Lord  St.Vin- 
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fend  dire&ed  to  take  the  feveral  flag-officers  and  captains  of  the     .  1802. 
isid  fleet  under  your  command  accordingly."   Notwithftandirig      — — 
the  laft  order,  Lord  St.  Vincent  remained  on  the  ftation  in  the   Lord  *JEL90N 
fall  and  a£tual  exercife  of*  all  the  powers  and  authorities  of  com-      Tucke*. 
mander  in  chief  till  the  31ft  day  of  July  1799;  when,  under  the 
permiffion  he  had  fo  obtained,  he  failed  from  Gibraltar  in  the 
Argo,  for  England;  and  on  the  16th  of  Augufl,  before  the  taking 
of  the  prize  hereafter  mentioned,  he  arrived  at  Spithead.     By 
permiffion  of  the  Admiralty,  he  went  to  Bath,  for  the  benefit  of 
his  health ;  and  continued  in  England  till  the  26th  of  November 
1 799,  without  having  refigned  or  being  fuperfeded  or  removed 
from  his  office  of  commander  in  chief;  and  during  all  that  time, 
as  fuch  commander  in  chief,  he  was  continued  and  borne  upoji 
the  Argo's  books.   On  the  29th  of  July  1 799,  Lord  Keith,  under 
the  orders  of  Lord  St.  Vincent,  who  was  then  remaining  at  Gibral- 
tar, pafled  the  ftraits  with  Admiral  Sir  William  Parker,  the  officer 
next  to  him  in  feniority,  and  a  detachment  of  the  Mediterranean 
fleet,  in  purfuit  of  the  combined  fleets  of  the  enemy ;  and  on  or 
about  the  1  oth  oiAugu/l  1799,  pafled  Cape  Fini/leire,  the  northern- 
moft  limit  of  the  ftation.    Having  chafed  the  enemy  into  Brefl, 
Lord  Keith,  with  his  {quadron,  in  purfuance  of  an  order  from 
the  Lords  of  the  Admiralty,  dated  the  16th  of  Auguji,  proceeded 
to  Torbay ;  and  on  the  19th  of  Augufl  put  himfelf  under  the 
command  of  Lord  Ifridport,  the  commander  in  chief  of  the 
Channel  fleet     After  Lord  5/.  Vincent,  Lord  Keith,  and  Sir 
William  Parker,  had  thus  quitted  the  Mediteiranean  ftation, 
Lord  Nel/bn  became,  and  till  after  the  capture  of  the  prizes,  con- 
tinued the  fenior  admiral  perfbnally  ferving  within  the  limits  of 
*the  Mediterranean  ftation.    By  a  letter  dated  the  20th  ofAugu/t 
1 799,  the  Admiralty  fent  orders  to  Lord  Nel/bn,  informing  him, 
that  from  the  circumftance  of  Lord  St.  Vincent's  return  to  Eng- 
land, and  Lord  Keith,  with  other  flag  officers,  having  quitted  the 
Mediterranean  in  purfuit  of  the  enemy,  he  was  become  the  fcnior 
officer  of  His  Majefty*s  fhips  in  the  Medifeiranean ;  and  that  till 
the  return  of  Lord  Keith,  or  fome  other  fuperior  officer,  he  would 
have  all  the  important  duties  of  that  ftation  to  attend  to ;  and 
after  obferving  that  it  was  probable  that  Lord  Keith  would  have 
left  for  his  Lordflrip's  information  and  guidance,  fuch  orders  and 
inftru&ions  as  he  might  have  received  either  from  the  Admiralty 
m  Lord  St.'Vincent,  they  proceed  to  point  out  the  obje6te  which 
require  his  particular  attention,  and  give  liim  directions  relped- 
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1802.  ing  his  Services  and  the  manner  in  which  he  is  to  employ  the 
-  fleet  Lord  Nelfon  having  become  fuch  commander  in  chief,  ifiiied 
Lord  Nilioh  varjoag  orders  to  fuch  officers,  commanders  of  fquadrons  and 
Tdgkir.  veflels  ferving  in  the  ftation,  as  he  fell  in  with.  But  he  iflued 
none  to  Cuptain  Digby,  whom  he  did  not  fall  in  with.  The  fpecial 
verdict  ftates,  verbatim,  a  great  number  of  mefluages  and  orders, 
which,  if  the;  have  any  concern  in  the  bufinefi,  ought  to  have 
occupied  a  very  few  lines.  Five  of  theft  documents  are  intro- 
duced on  the  part  of  the  Defendant,  eleven  on  the  part  of  the 
Plaintiff.  The  whole  of  them  teems  to  be  the  introduction  of 
evidence  of  what  there  can  be  no  doubt  about,  that  Lord  St.  V» 
cent  was  considered  by  the  Admiralty  as  retaining  the  office  of' 
commander  in  chief  till  bis  refignation ;  and  that  after  theft  junior 
admirals  had  left  the  ftation,  Lord  Nelfon  was  considered  as  hav- 
ing the  actual  command  of  the  ftation,  that  all  the  orders  and 
directions  from  the  Admiralty  were  directed  to  him  and  not  cir- 
cuituufly  through  the  admiral  in  England.  I  will  juft  mention 
the.fubftance*of  each.  The  firft  is  an  order  from  the  Admiralty, 
directed  to  Lord  St.  Vincent*  dated  the  15th  of  O&ober  1799, 
defiring  him  to  order  the  captains  and  commanders  under  hit 
command  to  alter  the  fignal  for  the  poft-ofSce  packets.  Againfi 
this  there  is  an  order  of  the  fame  date  and  exactly  of  the  fame 
1  tenor,  ftnt  to  Lord  Nelfon.     The  ftcond  of  theft  documents  pro- 

duced on  the  part  of  the  Defendant,  is  an  appointment  by  Lord 
St.Fincent,  dated  the  idth  of  October  1709,  of  a  flag  lieutenant  to 
his  own  fhtp  the  Argo,  which  had  come  home  with  him,  and  in 
'  which  appointment  he  ftilcs  hbnftlf  commander  in  chief  of  tb* 
(hips  and  veflels  on  the  Mediterranean  ftation.     The  third  is 
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T799,  fignifymg  the  promotion  of  a  lieutenant  to  the  command  1802,, 
of  the  Perfeus  bomb ;  a  direction  of  the  30th  of  September  1 799* 
to  ratify  a  miftake  which  had  been  made  as  to  the  daily  fignals ; 
a  direction  of  the  1 5th  of  OStober,  refpe&ing.  the  private  fignals  Tuckik. 
of  the  poft-oiSce  packets,  the  fame  as  had  been  lent  to  Lord  St. 
Vincent;  another  dire&ioivof  the  16th  of  O&bber,  to  differ  die 
Porfugueze  fquadron  ferving  under  his  orders  to  return  to  Lijbon 
Tor  repairs ;  an  acknowledgment  of  the  2  2d'  of  Otiober,  of  a  let- 
ter from  Lord  Netfon,  inclofing  various  accounts  of  proceedings* 
containing  a  ftrong  approbation  of  Sir  Sidney  Smith's  conduct, 
9iid  an  anfwer  to  Lord  Nel/bn's  letter  as  to  a  captain  being  ad- 
vanced; another  letter  of  the  23d  of  Qftober,  which  contains  a 
dire&ion  to  permit  the  chaplain  of  the  Minofaur  to  refign  his 
appointment  in  order  to  come  home  to  fucceed  to  a  living?  an- 
other of  the  13th  of  December,  taking  notice  of  a  letter  from 
Lord  Nel/bn,  ftating  that  for  certain  reafons  he  had  given  Cap- 
tain Trowbridge  an  order  to  wear  a  broad  pendant,  under  par- 
ticular circumftances,  and  approving  the  fame;  another  of  the 
14th  of  December y  acknowledging  the  receipt  of  a  letter  of  the 
15th  of  O&ober,  with  refpeA  to  the  reduflion  of  the  ifland  of 
Malta;  another  of  the  fame  date,  faying  that  the  Admiralty  fee 
no  objection  to  the  appointment  of  a  commifiary  made  by  Lord 
Nelfim;  aid  laftly,  a  letter  from  the  Lords  of  the  Admiralty,  of 
the  22d  of  February  T8oo,  to  Lord  Nel/bn,  informing  him  that 
they  had  granted  commiffions  to  two  perfbns  recommended  by 
him,  but  that  they  could  not  yet  confirm  the  appointment  of  a 
third.  This  is  the  whole  fubftance  of  this  very  long  correfpond- 
ence,  ftated  in  this  fpecial  verdict.  Then,  thefe  fa&s  are  itated. 
That  on  the  17th  of  Oflober  1799,  after  Lord  St.  Vincent's  re- 
turn to  England,  and  while  the  Plaintiff  was  fenior  admiral  per- 
ibnally  ferving  on  the  ftation,  Captain  Digby,  who  had  received 
no  orders  from  the  Plaintiff  fubfequent  to  thofe  he  had  received 
from  Lord  St.  Vincent,  with  his  own  fhip,  detached  from  Lord 
Neman's  fquadron,  in  company  with  fome  other  Engli/h  fhips, 
captured  two  Spani/h  fhips  of  war,  which  have  been  fince  con- 
demned as  prize  to  the  Alcmene  and  other  fhips.  Lord  Nelfim 
-was  not  on  board  the  Alcmene  at  the  time  of  the  capture.  The 
Defendant,  againft  whom  this  action  is  brought,  is  the  principal 
prize  agent  for  the  flag  officers,  and  the  verdift  ftates  the  fum 
lie  has  in  hand  on  account  of  the  Plaintiff  or  Lord  St.  Vincent 
Ba  rightly anay  appear,  to  be  13,015/.  4s.  The  proclamation  of 
the  25th  of  January  1797  *8  t^len  ^et  forth*     But,  as  that  is  the 
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inftrument  which  we  are  called  upon  to  expound  and  to  apply 
the  other  fofts  to,  I  will  firft  mention  the  few  remaining  fa&s 
ftated  in  the  ipecial  verdicl ;  which  are,  That  Lord  St.  Vincent 
refigned  his  commiifion  as  commander  in  chief  in  the  Mediter- 
ranean long  after  theie  prizes  were  taken,  on  the  26th  of  Nod, 
1 790,  up  to  which  time  he  received  pay  and  table  money  as  fiich 
commander  in  chief.  That  Lord  Nelfon,  after  be  had  left  the 
ftation,  received  the  lame  pay  as  he  had  done  before,  but  not  the 
pay  of  a  commander  in  chief.  But  that  from  the  12th  of  Au- 
guft  he  received  the  fame  table  money  as  was  allowed  to  Lord 
St.  Vincent.  Theie  are  the  circumftances  under  which  each  of 
the  real  parties  to  the  fuit  (for  the  Defendant  is  but  a  nominal 
one)  claims  to  be  entitled,  by  the  proclamation  of  the  25th  of 
Jan.  1797  and  the  prize  aft,  to  the  mare  of  Captain  Digbtf% 
prize,  which  belongs  to  the  chief  or  fenior  flag  officer  under 
whole  command  Captain  Digbywas  at  the  time  of  the  capture. 
The  form  of  this  proclamation  we  arc  told  has  been  tiled  ever 
fince  the  year  1756;  when  fbme  alterations  were  made,  though 
not  very  material  ones,  in  the  form  that  had  been  introduced  in 
the  year  1744.  The  material  clauies  in  this  proclamation  of 
1797,  upon  winch  the  queftion  depends,  sire  thefe:  The  procla- 
mation in  the  firft  place  directs  the  net  produce  of  all  Spani/h 
prizes  to  be  divided  into  eight  equal  parts,  of  which  the  captain 
or  captains  of  the  fhips  actually  on  board  at  the  time  of  taking 
of  any  prize  are  to  have  three-eightlis.  But  this  is  qualified  by 
a  provision  which  is  made  for  flag  officers,  if  there  fhall  happen, 
to  be  any ;  and  it  is  qualified  in  this  way :  "  But  in,  cafe  any 
Ihch  prize  fhall  be  taken  by  any  of  His  Majefty's  fliips  of  wu 
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where  fball  have  no  right  to  any  fliare  of  prized  taken  by  fhipi  ,  i^ox 
or  veflels  employed  there  before  he  arrives  at  the  place  to  which 
•he  is  lent,  and  a&ually  takes  upon  him  the  command."  The 
third  claufe  is,  "  That  when  an  inferior  flag  officer  is  fent  out  Tvcxtt. 
to  reinforce  a  fuperior,  the  fuperior  has  no  right  to  any  fhare  of 
the  prizes  taken  by  the  inferior  before  the  inferior  {hall  arrive 
within  the  limits  of  die  command  of  the  fuperior,  and  a&uafty 
receive  fome  order  from  him."  Then  -comes  the  fourth  article, 
upon  which  the  queftion  principally,  and  almoft  entirely  de- 
pends, which  is  this ;  "  A  chief  flag  officer  returning  home  from 
Jamaica  or  elfewhere  fliall  have  no  (hare  pf  the  prizes  taken  by 
♦he  (hips  or  veflels  left  behind  to  a&  under  another  command." 
Then  there  are  three  other  articles  which  relate  merely  to  the 
proportions  in  which  the  one-eighth  is  to  be  divided  when  there 
are  more  flag  officers  than  one,  which  are  not  material  to  the 
prefent  queftion.  The  queftion  therefore  Teems  to  turn,  almoft 
entirely,  upon  tbe  conftru£tion  of  the  fourth  article ;  though,  if 
-there  were  any  ambiguity  in  it,  refort  might  be  had  to  the  pre* 
ceding  articles,  as  more  fully  fhewirtg  the  general  view  and  in- 
tention of  the  proclamation.  But  where  is  the  doubt  or  ambi- 
guity in  the  language  of  this  fourth  article?  '  Was  not  Lord 
Si.  Vincent  u  a  chief  flag  officer  returning'  home?"  Of  that 
there  can  be  no  doubt.  And  were  not  prizes  taken  "  by  veflels 
left  behind  to  a£l  under  another  command  ?"  And  was  not 
that  command  the  command  of  Ldrd  Nelfon  ?  I  really  do  not 
fee  how  any  cafe  can  more  diftin&Iy  come  within  the  letter  of 
and  plain  intention  of  a  regulation.  It  feems  to  me  to  be  im-» 
poffible  to  ftate  one.  And  thinking  fo,  it  ftrikes  my  mind  to  be 
hnpoffible  to  ftate  a  cafe  that  is  more  plain,  unlefs,  like  the  bro- 
thers in  Swift,  in  conftruing  their  father's  will,  when  we  find  it 
will  not  anfwer  our  purpofe,  we  pin  a  codicil  to  it.  Although 
1  confider  the  language  of  this  proclamation  as  fo  exceedingly 
plain,  ftill  I  muft  admit,  that  it  has  been  the  fubjeft  of  very 
copious  and  very  elaborate  arguments  in  the  courts  of  juftice, 
and  especially  in  the  cafe  of  John/lone  v.  Marget/bn,  reported 
i  H.  BL  262.  It  has  alfo  been  difeufled  in  a  more  recent  cafe,  .  . 
the  cafe  of  the  St.  Anne  in  the  Court  of  Admiralty,  which 
is  reported  in  Dr.  Robinfon's  Reports,  3  vol.  fbl.  60.  This  laft 
cafe  is  prefled  upon  us  as  a  cafe  in  poirit  for  the  Defendant* 
And,  if  it  were  fb,  a  decifion  of  higher  authority  cannot  be 
ftatecL    But  that  decifion  appears  to  me  to  have  no  application 
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1803.        to  the  prefent  queftion,  sod  to  turn  upon  s  point  that  cannot 
■■■  arife  here j  for  I  think  that  it  has  been  truly  obferved  in  the 

I  «d  N  .1  ioa  gQUffg  0f  the  argument,  that  the  whole  of  the  part  of  the  pro- 
Tnciu.  clamatjon  now  in  queftion  relates  to  flag  officers  only,  and  the 
apportioning  their  fhares  among  themfelves.  But  in  the  cafe 
of  the  St.  Anne  there  was  no  flag  officer  left  in  command.  The 
King's  Advocate  was  flopped  by  the  Court  as  foon  as  he  no- 
ticed that  decifion.  And  Sir  William  Scott  decided  the  cafe 
Upon  the  fingle  point,  that  the  Admiral  hod  not  abdicated  his 
-  .command  under  the  circumflances  there  ftated,  confidering  the 
queftion  to  turn  folely  upon  the  right  of  the  Admiral,  there  be- 
ing no  other  Sag  officer  that  had  any  claim  or  any  right  to 
fhare  in  that  one-eighth  with  the  Admiral.  He  therefore  con- 
lidercd  the  Admiral,  under  the  circum  fiances  of  that  cafe,  not 
having  abdicated  the  command,  to  be  entitled  under  the  gene- 
.  ral  cla ufe ;  and,  under  the  circumflances  of  that  cafe,  not  to  be 
affected  by  the  retraining  provifo.  .In  the  former  cafe,  which 
is  reported  in  /■/.  BL,  there  is  no  decifion  at  all  upon  the  point 
now  before  the  Court;  nor  is  any  opinion  hinted  by  the  Court 
upon  it.  The  determination  againft  the  Plaintiffs  proceeded 
there  upon  the  ground  of  Commodore  Johtijloiie,  to  whom  they 
were  executors,  having  no  command  at  ail  at  the  time  of  the  cap- 
ture, becaufc  the  Court  confidercd  his  acceptance  of  an  appoint- 
ment :to  the  command  upon  another  nation  to  be  a  virtual  re- 
signation of  his  former  command.  And,  having  no  command 
at  all,  his  reprefentative  could  not  be  entitled  to  any  fhare  of  the 
prize.  The  prefent  queftion,  therefore,  Hands  perfectly  dear  of 
luthority.     borne  arguments  have  been  tifed  arifing  from  c 
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wert  thefe  different  reftri&ions  introduced?    Manifeftly  with        1802. 
this  view ;  that  a  bare  authority  under  a  commiffion  fhould  not 
entitle  a  flag  officer  to  fhare  unlefs  he  was  upon  the  ftation  at 


Lord  Nil  so* 
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the  time,  and  a  partaker  then  in  the  a&ual  labour  and  danger      Tuck**, 
of  the  fervice.     With  this  view  the  commander  in  chief,  when 
going  out,  is  alfo  reftrained  from  fharing  in  prize  till  he  ar-  . 

lives  upon  the  ftation,  and  actually  takes  upon  him  the  com-< 
mand.  The  laft  part  of  this  reftri&ion  explains  what  is  meant 
by  having  or  taking  the  command.  In  one  fenfe,  he  takes 
the  command  when  he  accepts  the  commiffion.  And  before 
the  iffiiing  of  this  proclamation  he  would  have  been  entitled  to 
a  (hare.  In  the  fame  fenfe  only,  I  conceive,  has  he  the  com- 
mand when  he  is  returning  from  the  ftation  without  beihg 
a&ually  fuperfeded.  But  that  is  not  what  the  proclamation 
means.  It  means  a&ual  fervice  and  exercife  of  the  command 
at  the  ftation,  in  contradiftin&ion  to  the  authority  arifing  merely 
from  his  commiffion.  And,  to  be  confiftent,  the  fourth  article, 
when  it  fpeaks  of  leaving  the  fhips  behind  to  a£t  under  another 
command,  mull,  as  I  conceive,  bev  underftood  in  the  fame 
fenfe.  How  has  the  Admiralty,  and  how  have  the  parties  thera- 
felves  underftood  what  was. meant  by  having  the  command? 
Lord  St.  Vincent)  when  he  applies  to  the  Admiralty,  re- 
ceives permiffion  to  come  home,  leaving  the  command  of  the 
fleet  in  the  charge  of  the  officer  next  to  him.  So  fay  the 
Admiralty.  Lord  St.  Vincent,  in  his  anfwer,  fays,  he  would 
not  avail  himfelf  of  th€  indulgence,  till  he  mould  be  compelled 
to  relinquifh  the  command.  When  Lord  St.  Vincent  gives  his 
orders  to  Lord  Keith,  it  is  to  take  the  command.  He  fays, 
that  the  fituation  in  which  he  mail  leave  him  demands  the 
fulleft  exercife  of  an  efficient  and  uncontroled  authority.  He 
fays,  that  he  is  determined  to  leave  His  M ajefty's  fleet  ferving 
upon  this  ftation  under  Lord  Keith's  command.  "  Your 
'Lordfhip  is,  therefore,  hereby  required  and  directed  to  take 
the  feveral  flag  officers  and  captains  of  the  fleet  under  your 
command  accordingly."  Again,  when  the  Admiralty  write 
to  Lord  Nelfon,  they  tell  him  he  was  become  the  feniofr  flag 
officer,  and  that  he  would  have  all  the  important  duties 
of  that  ftation  to  attend  to.  It  is  faid  the  fourth  article, 
when  it  makes  ufe  of  the  expreffion  "  another  command,'' 
means  another  feparate,  independent  command  under  a  pajs 
ticular  commiffion.  Now,  if  that  be  the  meaning  of  the 
fourth  article,  I  fhall  be  very  glad  to  know  for  what  purpofe 
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1B02.  that  article  was  introduced  at  all.  It  is  an  obfervaiion  which 
;  srilra  in  favour  of  die  Plaintiff!  And  it  teems  to  me  to  be  in 
Lwd  NtLiow  ijgnnient  of  very  confiderable  weight  If  another  commiffion 
Tbckm.  had  iflued  appointing  another  perfbn  to  the  chief  command, 
what  pretence  would  the  Admiral,  ib  fuperfeded,  have  to  any 
fhare  in  prizes  upon  his  return  home?  It  is  impoffible  that  he 
could  when  he  had  quitted  the  ilation  and  was  upon  his  re* 
turn  home.  This  clauie  would  be  entirely  nugatory:  and, 
certainly,  we  ought  fo  to  confider  this  proclamation  as  to 
give  effect  to  every  thing  that  we  find  in  it,  and  not  fo  to 
conftrue  it  as  to  determine  that  any  particular  clatue,  much 
left  fo  material  a  one  as  this,  is  totally  unneceflary.  But 
this  clanfe  in  the  proclamation  is  no  halty  compofitkm. 
There  was  a  umilar  one  in  the  proclamation  in  the  year  1744? 
and  that,  too,  was  introduced  as  an  amendment  of  the 
former  proclamation,  which  had  iflued  in  1740.  It  was  a 
ftudied  amendment  of  that  former  proclamation.  That  new 
form  of  proclamation,  which  was  introduced  in  1744,  was 
continued  in  the  proclamation  of  1756.  It  was  again  con- 
ftdered ;  and  after  that  confideration  it  was  again  exprefled 
in  die  terms  in  which  we  now  find  it.  Now,  let  us  fee  what 
are  the  amendments  that  are  made  by  this  proclamation  in 
1797,  and  how  the  article  flood  in  the  former  proclamation 
of  1744-  Thus  far  the  article  is  the  fame,  "  That  a  chief 
Bag  officer  returning  home  from  Jamaica  or  elfewhere  fhall 
have  no  fhare  of  the  prizes  taken  by  the  Ihips  or  veffels." 
In  the  former  proclamation,  inftead  of  the  words  "  left  behind 
to  a£t  under  another  command,"  it  Hood  limply  thus :  "  taken 
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j*&  a  regulation  between  flag  officers,  and  be  underftood  to  mean        i9o£. 
another  command  of  a  flag  officer.     But,  perhaps,  when  the      , 
Council  Jiad  it  in  contemplation  to  amend  the  proclamation,  they   Lord  Nl  * ,ow 
might  think  they  had  exprefled  thcmfelves  more  explicitly  by      Tvcmi, 
introducing  thefe  words^  than  faying  generally,  "  after  he  has 
got  out  of  the  limits  of  his  command  he  fhall  have  no  fliare  of 
the  prizes  £aken  by  the  fliips  or  vefiels  left  behind  to  a£i  under 
another  command,"  referring  merely  to  the  a&ual  fervice  of 
the  fleet,  and  to  the  perfon  who  had  the  a£tual  command  and 
gave  the  orders  upon  the  ftation.     The  proclamation  ought,  as 
J  conceive,  if  it  is  exprefled  in  plain  and  intelligible  language, 
to  be  conftrued  according  to  its  plain  aijd  common  fenfp.     And 
we  ought  not  to  have  recourfe  to  wild  conjecture  or  to  ex- 
trinfic  inquiries  in  order  to  put  a  different  confirmation  upon  it 
than  that  which  the  words  of  the  proclamation  itfelf  fairly 
import     I  think,  too,  that  the  conftru6tion  which  I  am  in- 
clined to  put  upon  this  proclamation  is  that  which  belt  anfwers 
the  mauifeft  purpofes  of  the  proclamation  itfelf,  and  of  the 
public  fervice:  for  the  obje6t  was  to  give  encouragement  to 
thofe  who  were  actually  engaged  in  the  fervice,  and  not  to  thofe 
who  were  merely  at  the  time  of  taking  the  prize  nominal  fer- 
vants  of  the  public  iti  virtue  of  a  commiflion.     Between  the  two 
noble  admirals,  who  are  contending  for  this  prize,  it  would  be 
very  invidious  to  draw  any  fort  of  comparifon.     The  merits  of 
each  of  them  are  with  the  public  ineftknable.     And  it  is  with 
ibme  r^lu&ance  that  we  mult  feel  ourfelves  under  the  neccfEty 
of  decidirg  this  cafe  in  fuch  a  way  that  in  giving  to  one  pf 
thefe  noble  admirals  what  he  fo  richly  deferves,  we  are  obliged 
to  take  it  from  the  other :  but  we  mud  a£t  according  to  the 
neceffity;  we  muft  give  our  judgment  according  to  the  opi- 
nion we  really  form  upon  the  meaning  and  intention  of  this, 
proclamation.     The  proclamation  is  not  incumbered  by  tech- 
nical terms.    It  has  no  reference  to  any  ancient  courfe  of  the 
fervice.    But  the  provifions  of  it  arife  folely  from  the  a&,  an4 
from  the  proclamation  itfelf.     I  need  not  therefore  go  more 
at  large  into  the  arguments  which  have  been  fb  fully  jdifcuffed, 
both  upon  the  prefent  and  upon  the  former  pecafion,  and  in 
jbme  degree  touched  upon  likewife  in  the  cafe  in  the  Admiralty, 
thpugh  not  fo  fully  as  in  the  argument  of  the  prefent  cafe  and  the 
preceding  cafe  of  John/lone  v.  Marget/bn9  becaufe,  in  confequence 
*of  the  interruption  of  the  King's  Advocate,  who  was  counfel  for 
the  then  representative  of  Admiral  Murray,  he  did  not  go  on  with 
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that  part  of  his  argument,  which  might  have  been  applied  fi> 
this  cafe.  Upon  the  whole,  however,  this  matter  has  been 
fo  very  fully  and  fo  very  ably  diicuffed  on  each  of  thefe 
•Tttem.  occasions,  that,  without  faying  any  thing  further  upon  it, 
I  content  myfelf  with  declaring,  that  I  think  it  plain,  that 
Lord  St.  Vincent  was  "  a  chief  flag  officer  returning  home;" 
that  "  he  left  the  fleet  to  act  under  another  commander;"  and 
that  "  commander"  was  Lord  Nelfim.  Under  thefe  curum- 
•ffjinces  my  opinion  is  that  the  Plaintiff  upon  this  ipecial  verdid 
iff  entitled  to  recover. 

Rooke  J.  This  is  a  queftion  on  the  conftru&ion  of  a  royal 
proclamation,  iffued  by  virtue  of  a  difcretionary  authority  vefted 
in  the  Crown  under  the  prize  acts.  By  33  G.3.  c.66.  the  io- 
tereft  in  captures  is  veiled  in  the  officers  and  feamen,  to  he  di- 
vided in  fuoh  proportions  and  after  fuch  manner  as  His  Majefty 
hath,  by  his  proclamation  of  the  1 7th  April  1 703,  already  or- 
dered and  directed,  or  fhall  think  fit  to  order  and  direct  by 
proclamation  iffued  for  thole  purpofes.  The  35  G.j.  c  til. 
extends  thefe  provifions  to  captures  from  the  Dutch  and 
Spaniards.  As  this  proclamation  is  matter  of  abfolute  dhcre- 
tion  in  the  Crown,  as  it  may  be  varied  whenever  His  Majefty 
may  think  proper,  and  as  the  war  which  gave  rife  to  it  is  now' 
at  an  end,  I  confider  this  as  a  queftion  not  of  any  great  import- 
ance to  the  naval  fervice  at  large,  but  as  a  queftion  which  foHj 
affects  the  private  claims  of  the  two  noble  perfbns  who  are  the 
real  parties  to  this  caule.  To  veil  the  fble  intereft  of  naval 
prizes  in  the  captors  has  been  the  wife  policy  of  the  legislature 
of  this  country  for  a  Ioti^  time  pall.  ;md  it  ims  beon  intended  as 
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command  of  a  flag  or  flags,  the  flag  officer  or  officers,  being  on.  1 802. 
board  and  directing  and  affifting  in  the  capture,  ihall  have  one- 
eighth  of  the  three-eighths  given  before  to  the  captains,  and  the 
laid  one-eighth  to  be  paid  to  fuch  flag  officers  in  fuch  propor-  Tuck**. 
tions,  and  fubject  to  fuch  regulations,  as  are  thereinafter  men- 
tioned* 1.  A  flag  officer  commander  in  chief,  when  but  one 
flag  officer,  ihall  have  the  one-eighth  to  his  own  ufe.  2.  When . 
lent  to  command  at  Jamaica,  fyc.  a  flag  officer  ihall  have  no  ihare 
of  prizes  taken  by  fliips  employed  there,  before  he  arrives  at  the 
place  to  which  he  is  lent  and  actually  takes  upon  him  the  com- 
mand. 3.  If  an  inferior  flag  officer  be  fent  out  to  reinforce  a* 
fuperior,  the  fuperior  ihall  have  no  ihare  of  prizes  taken  by  the 
inferior  before  he  ihall  arrive  within  the  limits  of  the  command 
of  the  fuperior,  and  ihall  actually  receive  fome  orders  from  him. 
4.  A  chief  flag  officer  returning  home  from  Jamaica,  fyc.  Ihall 
have  no  Ihare  of  the  prizes  taken  by  the  fliips  left  behind  to  act 
under  another  command.  5.  The  5th  article  is  immaterial  to 
this  queftion.  6.  When  more  flag  officers  than  one  ferve  to- 
gether, the  one-eighth  of  the  prizes  taken  by  any  fliips  or  veflels 
of  the  fquadron  ihall  be  divided  in  the  following  proportions: 
If  only  two,  the  chief  ihall  have  two-thirds ;  if  more  than  two, 
the  chief  Ihall  have  only  one-half.  This  proclamation  is  not 
penned  €o  clearly  as  it  might  have  been.  The  fourth  regulation, 
as  to  the  flag  officers  returning  home,  is  equivocal;  it  may 
refpect  all  chief  flag  officers  returning  home  under  all  circum- 
ftances;  it  may  reipect  only  fuch  chief  officers  as  return  home 
and  are  relieved  by  others.  The  leaving  fliips  behind  to  act 
under  another  command  may  mean  to  act  under  the  abfolute 
command  of  another,  who  is  appointed  to  relieve  or  fucceed 
die  chief  who  returns  home ;  or  it  may  mean  leaving  fliips  to 
a&  under  the  command  of  the  next  fenior  flag  officer  who  re- 
mains on  the  ftation,  and  who  is  to  act  temporarily  and  pro-  * 
yifianally  till  the  chief  returns,  or  till  a  new  commander  in  chief 
is  appointed.  To  folve  this  doubt,  and  to  enable  me  to  decide 
which  conftruction  fhould  prevail,  I  think  it  neceflary  to  look 
through  the  whole  proclamation,  and  alfo  to  fee  what  cafes  have 
already  been  decided  upon  it,  and  what  appears  from  the  ipecial 
yerdict  to  be  the  courfe  of  the  lervice.  As  to  the  proclama- 
tion, the  captain  who  takes  a  prize,  if  he  is  under  the  com- 
mand of  a  flag,  is  to  let  the  flag  officer  have  one-eighth. 
Thefe  words  "  under  the  command  of  a  flag"  in  this  claufe, 
and  the  words   "  under  another  command"  in  the   fourth, 
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1802.        claufe,  may,  I  think,  rcafonably  be  conftrued  to  have  a  fimUuf 
'   '  meaning :  they  are  both  in  the  fame  proclamation,  and  both  « 

Lord  Nilion  j^  maters  What  it  meant  by  being  under  command  in  the 
Tncin.  one  claufe,  mould  alfo  be  considered  as  meant  by  being  under 
command  in  the  other.  Now  it  has  been  decided,  in  the  cafe 
of  the  Si.  Anne,  {and  very  righUy,  as  I  think,  according  to  the 
■courfe  of  the  fervice,)  that  when  a  flag  officer  leaves  his  ftation 
on  account  of  health,  arid  docs  not  abdicate  the  command,  the 
captain  to  whom  he  has  at  any  time  given  orders  is  ftill  under 
his  command :  for  the  fame  reafon  it  appears  to  me  that  when  » 
flag  officer  leaves  his  ftation  on  account  of  health,  and  leaves  s 
junior  flag  officer  to  aft  in  his  abfence,  that  junior  is  ftill  under 
his  command ;  and  if  he  is,  then  the  whole  fleet  is  to ;  and  if 
the  whole  fleet  is  ftill  under  his  command,  within  the  ienie  of 
the  firft  claufe,  I  think  it  is  to  be  confidcred  as  under  his  com- 
mand, and  not  under  another  command,  within  the  fenfe  of  the 
fourth  claufe.  It  is  probable,  for  I  do  not  aflcrt  it  as  a  known 
faft,  that  before  the  proclamation  of  1744,  flag  officers  return- 
ing home  claimed  a  right  to  (hare  in  the  prizes  taken  by  the 
eruifera  who  had  received  orders  from  them,  and  had  received 
none  from  the  officer  who  relieved  them.  The  proclamation 
of  1744  ordered  that  they  fhould  not  fliare  in  the  prizes  taken 
after  they  got  out  of  the  limits  of  their  command.  But  this 
being  always  disputable  and  uncertain,  the  proclamation  of  17 $6 
made  the  prefent  regulation  that  they  fhould  fliare  in  no  prizes 
taken  after  they  had  left  the  fqucdron  to  a£l  under  another 
command.  This  form  has  continued  ever  fince,  and  I  think  it 
1  intended  to  prevent  difputcs  between  flag  officers,  where 
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(who  probably  have  great  influence  in  fettling  the  forms  of  thefe  iSo2. 
proclamations)  may,  by  changing  the  terms  of  theih  in  future*  ■  ■  ■■ 
be  either  enabled  or  reftrained,  as  His  Majefty  may  be  advifed  to  **■"*  Ns  uo» 
order.  So,  with  refpeft  to  the  obje&ion  of  an  officer's. return-  Tec***, 
ing  home  on  account  of  health,  when  the  Admiralty  give  him 
leave,  they  may  qualify  their  leave  as  they  think  proper.  They 
may  order  that  he  (hall  refign  his  command,  they  may  appoint 
another  officer  to  fucceed  or  relieve  him ;  and  if  they  do,  when 
he  leaves  the  fleet  he  may  leave  it  under  another  command. 
But  when  the  Board  of  Admiralty  indulge  a  flag  officer  with  a 
temporary  leave  of  abfence  on  account  of  his  health  (injured 
probably  by  his  exertions  in  the  public  fervice)  and  fuffer  him 
ftill  to  retain  his  character  of  commander  in  chief,  and  corre- 
fpond  with  him  in  that  character,  and  do  not  appoint  a  new 
commander  in  chief  till  the  officer  who  has  returned  home  re~ 
linquiihes  the  command,  I  think  the  Admiralty  by  this  prac- 
tice draw  the  line  as  to  their  idea  of  who  has  die  command  of 
the  fleet)  and  who  has  not,  within  the  terms  of  the  proclama- 
tion, and  declare  that  the  fleet  is  not  under  another,  but  under 
the  fame  command,  till  a  new  commander  in  chief  is  appointed* 
Another  obfervation  occurs  to  me :  flag  officers  may  be  pre* 
ftmed,  from  their  rank  and  experience,  to  be  better  qualified  to 
command  fleets  than  captains  are.  Now  according  to  the  con* 
ftru&ion  contended  for  by  the  Plaintiff,  the  cafe  of  a  flag  officer 
leaving  his  ftation  and  returning  home,  would  ftand  thus :  if 
he  left  his  fleet  under  one  lefs  qualified  to  command,  he  would 
ihare  prize-money  with  him ;  if  he  left  it  under  the  command  of 
one  who  by  his  rank  was  to  be  prefumed  to  be  qualified  to  com- 
mand, he  would  lofe  all  the  emolument  of  prize-money.  This 
ibrely  would  not  promote  the  public  fervice*  If  we  could  fup- 
pofe  fbrdidnefs  to  attach  on  the  naval  character,  it  might  rather 
tempt  a  chief  flag  officer  to  fend  his  inferior  home  on  fome  pre- 
tence or  other,  that  by  leaving  a  captain  only  behind,  he  might 
retain  his  chance  of  prize-money.  A  cafe  was  put  in  the  courfe 
of  the  argument,  to  which  no  anfwer  was  given  which  waff 
fatisfa&ory  to  my  mind.  Suppofe  the  fecond  in  command  to 
die,  and  a  captain  to  take  the  command  as  fenior  officer,  are 
the  captains  then  under  no  flag,  or  does  the  right  of  the 
chief  revive?  Whatfhall  we  fay  as  to  thefe  difficulties?  Are 
they  owing  to  omiffions  in  the  proclamation,  or  do  they  flow 
only  from  a  miftaken  conftru&ion  of  it?  By  the  6th  clauft 
df  the  proclamation,  when  more  flag  officers  than  one  ferve 
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'  1802.  together,  the  eighth  of  the  prizes  token  by  any  fhips  or  veffels 
— ■"■— *■  of  the  fquadron  thall  be  divided  in  the  following  proportions: 
Lo"4  **"""  if  only  two,  the  chief  (hall  have  two-thirds,  if  more  than  two, 
Tvcxti.  the  chief  only  one-half,  and  the  other  one-half  to  the  reft. 
Here  the  flag  officers  are  conlidered  as  ferving  together,  though 
they  fcrve  at  great  diftances  from  each  other,  if  they  are  under 
the  lame  commander  in  chief  Lord  Nelfim  at  the  Nile,  and 
Lord  Keith  off  Cadiz,  were  each  entitled  as  flag  officers  to  ft 
fhare  of  the  prizes  taken  by  the  cruizing  frigates,  though  the 
captains  of  the  frigates  received  their  orders  from  Lord  St.  JPSsv 
Cent  as  the  commander  in  chief,  and  though  thefe  inferior  flag 
officers  had  no  concern  whatever  in  the  capture.  It  is  not 
therefore  the  real  merit  of  the  flag  officer  in  refpeft  to  the  par- 
ticular fervice  that  intitles  him  to  his  fhare  of  prize-money,  but 
it  is  rank  and  ftation  and  the  general  fervice  which  he  renders 
or  is  prefumed  to  render  to  the  ftate  by  acting  in  bis  particular 
department  in  the  fquadron.  In  the  prefent  cafe  it  would  be 
difficult  to  aflign  any  real  moral  merit  which  mould  intitle 
either  of  thefe  contending  parties  to  fhare  in  this  capture  rather 
than  the  other.  The  Plaintiff  gave  no  orders  to  the  captain 
of  the  Alcmenc,  the  commander  in  chief  did.  Neither  wen 
f  prefent  at  the  capture.  The  commander  in  chief  was  absent 
from  his  ftation  on  account  of  health;  the  Plaintiff  had  the  ac- 
tual but  ftill  only  the  occaftonal  command  of  the  fleet  in  his  ab- 
lence.  The  right  therefore  is  a  technical  or  artificial  right,  and 
muft  be  decided  folely  by  the  terms  of  the  proclamation  and  the 
courfe  of  the  fervice.  The  chief  flag  officer  came  home  with 
leave,  was  addreffed  by  the  Admiralty  Board  1 
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ftation  to  attend  to.     It  is  probable  Lord  Keith  will  have  left       1802. 
for  Your  Lordfhip's  information  and  guidance  fuch  orders  and  -  ■ 

inftru&ions  as  he  may  have  received  either  from  Their  Lord-  or  ^Lf0 
Hups  or  from  Lord  St.  Vincent"  It  does  not  addrefi  Lord  Tbcki*. 
Nelfon  as  commander  in  chief:  but  it  confiders  him  as  poffibly 
ilill  a&ing  under  inftructions  from  a  fuperior  officer.  While 
this  is  the  avowed  pra&ice  of  the  Admiralty  Board,  I  confider 
the  proclamation  as  adapted  to  it,  and  muft  conftrue  it  accord-* 
ingly.  Upon  the  whole  I  am  of  opinion  that  comparing  the, 
fcveral  parts  of  this  proclamation  together,  and  confidering  the 
courfe  of  tlie  fervice,  and  the  proceedings  of  the  Board  of  Ad- 
miralty in  refpe£i  to  tliefe  parties,  the  true  meaning  of  this  pro* 
clamation  (which  however  I  admit  to  be  equivocal),  is,  that  a 
chief  flag  officer  returning  home  and  retaining  his  character  of 
commander  in  chief  does  not,  by  leaving  an  inferior  flag  officer 
to  command  in  his  abfence,  leave  thefhips  to  a£t  under  another 
command.  I  fee  no  greater  danger  in  this  than  in  the  contrary.  . 
conftrufiion,  and  I  am  the  more  eafy  under  the  opinion  I  have 
formed*  becaufe  it  is  a  queftion  which  concerns  two  individuals 
only,  and  will  not  lead  to  any  general  confequences :  for  I  am 
folly  perfuaded  that  before  we  fhall  have  occafion  for  the  further 
fervices  of  thefe  or  any  other  naval  officers,  His  Majefty  will  be 
advifed  to  iflue  fuch  a  proclamation  for  the  diftribution  of  prize* 
money  as  will  effe&ually  prevent  any.difpute  fimilar  to  the  pre* 
lent.     I  think  judgment  fhould  be  given  for  the  Defendant. 

Heath  J.  The  claim  of  the  Plaintiff  is  founded  on  the  fourth 
claufe  of  the  King's  proclamation  for  the  diftribution  of  prizes  - 
among  the  flag  officers,  which  declares  that  the  flag  officers 
•'  returning  home  from  Jamaica  or  elfewhere,  fhall  have  no 
fhare  of  the  prizes  taken  by  the  fhips  or  veffels  left  to  a6l  under 
another  command-"  However  clear  the  conftru£iion  of  thi^ 
claufe  may  be  in  my  apprehenfion,  yet  the  difference  of  opinion 
which  fubfifts  between  us,  and  the  deference  I  owe  to  my  bro- 
thers, who  differ  from  me  in  opinion,  induce  me  to  think  it 
loofely,  inaccurately,  and  ambiguoufly  worded.  Two  different 
interpretations  have  been  given  to  it.  And  whether  it  is  to  be 
underftood  in  the  one  or  the  other  fenie  muft  depend  on  the 
intention  of  the  framer  fo  far  as  it  may  be  collected  by  compar- 
ing this  with  the  other  claufes  of  the  proclamation.  If  that  be 
ftili  doubtful,  recourfe  muft  be  had  to  grammatical  conftrue* 
tion  oiid  verbal  criticifin.  Confiderable  affiftance  may  be  de- 
rived from  comparing  the  prefent  proclamation  with  artece- 

vol.  n  u  t  dent 
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1862.  dent  dims  on  the  lame  fubjcft.  On  the  part  of  the  Plaintiff  it 
— — ■  —  is  contended  that  the  words  "  the  (hips  or  veffels  left,  to  a& 
Lord  Ninon  ^jjey  another  command,"  import  the  command  of  another  id- 
Tocii*.  miral.  On  the  behalf  of  Earl  St.  Vincent  it  is  infifted,  that  the 
flag  officer,  though  returned  home  und  here  in  port,  is  entitled  to 
his  {hare  of  prizes,  inafmuch  as  he  retains  the  command  until 
he  be  fuperfeded.  Firft,  To  confider  the  different  parts  of  this 
Inftrumf  nt.  The  firft  claufe  being  to  veil  a  certain  fhare  of 
prizes  in  the  commanding  flag  officer,  the  fubfequent  claufe*  go, 
in  certain  cafes,  to  abridge  that  right.  The  object,  or  policy  of 
thefe  limitations  feems  to  be  this,  that  flag  officers  fhall  be  Si- 
mulated to  an  active  difcharge  of  their  duty,  and  to  be  prefent 
with  their  fquadrons  after  they  have  entered  on  their  command) 
and  that  they  may  not  be  tempted  to  loiter  in  port  by  a  M 
affiirance  of  lhaniig  in  the  prizes  that  fhall  be  taken  without 
incurring  the  rifle  of  war  or  climate.  The  fecond  claafe  ts  « 
■pari  materid  with  the  fourth.  By  the  fecond  claufe,  the  Sag 
officer  is  not  entitled  to  a  fhare  of  prizes  "  before  he  arrives  at 
the  place  to  which  he  is  tent,  and  actually  takes  upon  him  the 
command."  Now  it  would  be  a  ftrange  overfight,  in  drawing 
this  proclamation,  to  enforce  the  prefencc  of  the  admiral  until 
he  has  joined  his  fquadron,  ;ind  after  he  has  joined  it,  not  to 
enforce  the  continuance  of  his  prefencc  with  it.  Excufes  that 
may  be  made  for  difpenfing  with  abfence,  as  ill  health,  or  the 
urgency  of  private  affairs,  can  feldoni  be  accurately  aicertaincd 
It  was  a  wife  policy  to  hold  out  fuch  encouragement  to  flag 
officers,  as  fhould  make  it  their  beft  intereft,  as  well  as  their 
duty,  not  to  nbfent  themjelvea  from  tlmir  fquadrons  on  flight 


int  tub  PoRTY-nnno  Year  of  OEOROE  III.  aft 

the  cafe.   The  true  reafon  of  this  alteration,  as  I  conje&nre  (and       i  t*>%. 
I  defire  it  may  be  taken  as  only  a  conje&ure  on  which  I  do  not      -*— — 
found  my  judgment),  was  accurately  to  fix  the  time  when  th£  Loltf  *f°* 
flag  officer  returning  home  fhould  ceafe  to  be  entitled  to  his      Tvo&st. 
(hare  of  prizes.     Probably  fome  difpute  or  litigation  had  arifen 
on  that  fubje&.     The  moment  of  the  capture  of  a  prize  was  al- 
ways eafily  afcertained  by  entries  in  the  log-book  of  the  cap* 
Coring  veffel.     But  it  was  not  fo  certain  when  the  Admiral  had 
paffed  the  capes  or  headlands  which  formed  the  limits  of  his  fta- 
tion.     They  might  have  been  paffed  in  the  night  times,  in  hazy 
weather,  or  at  fo  great  a  diftance  as  to  be  out  of  fight.     This 
mnft  have  opened  a  great  field  of  litigation.   But  the  departure 
of  a  flag  officer  from  his  fleet  on  his  return  homeward  can  be  as- 
certained to  a  moment.  So  that,  by  comparing  the  feveral  entries 

-  in  the  log-books  belonging  to  the  fhip  of  the  flag-officer  and  of 
the  capturing  fhip,  it  might  eafily  be  afcertained  whether  or  no 
the  flag  officer  had  a  right  to  fhare  the  prize.  A  confequence 
indeed  has  followed  from  this  alteration*  namely,  that  as  in  the 
cafe  of  the  Saint  Anne,  an  admiral  quitting  his  ftation  and  leav- 
ing the  command  to  a  fenior  captain  will  be  entitled  to  his  fhare 
of  prizes  until  he  fhall  be  fuperfeded.  This  is  by  neceflary  con-' 
ftruAion.  It  is  not  fo  cxpreffed.  1  muft  think  it  an  overfighti 
for  I  never  can  prefume  that  fitch  a  flag  officer  would  be  fo 
much  favoured  as  to  have  an  alteration  made  and  the  difci- 
pline  relaxed  in  his  favour.  No  principle  of  public  policy,  no 
confideration  of  naval  difcipline,  could  have  authorifed  this 
alteration  for  the  purpofe  of  entitling  fuch  a  flag  officer  to  fhare. 
.And  taking  it  in  another  point  of  view,  that  the  alteration  was 
made  for  the  reafon  that  I  have  conje&ured,  or  to  avoid  fome 
other  inconvenience  which  does  not  at  prefent  occur,  there  is  no- 
thing fo  common  in  the  framing  of  inftruments  as  that  whilft  the 
framer  of  them  is  ftudious  to  avoid  one  inconvenience,  he  incurs 
another  which  does  not  prefent  itfelf  to  his  view.  This  is  often 
to  be  feen  in  a£ls  of  parliament.  Much  more  is  fuch  an  inac- 
curacy to  be  expe&ed  in  framing  an  inftrument  of  this  fort. 
Some  argument  may  be  drawn  from  the  phrafeology  of  this  pro- 
clamation. The  a£hial  prefence  of  the  admiral  to  entitle  him 
to  a  fhare  of  prizes  is  curforily  mentioned  in  the  proclamation 

-of  i  )40.  It  is  more  enforced  in  the  proclamation  of  1 744,  and 
moft  of  all,  in  the  fubfifting  proclamation.  In  the  fecond  article 
of  the  fubfifting  proclamation,  the  flag  officer  is  not  entitled 
-until  he  a&ually  takes  upon  him  the  command.     And  fo  in  the 
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180a.        third  claufe,  the  flag  officer  there  defcribed  fhall  not  be  entitled 

—      until  he  actually  receives  fbme  order  from  bis  Superior  flag  oft- 

Uai  Hmow  ^^  Now,  the  word  "  actually"  in  the  correfponding  claufes  of 
Tdckek.  the  antecedent  proclamations  is  not  to  be  found.  It  would  bft 
flrange  to  fuppofc  that  an  actual  arrival  mould  be  neceflary,  and 
be  anxioully  required,  to  entitle  the  fltig  officer  to  his  fhare  of 
prizes,  and  yet  his  actual  continuance  iliould  be  difpenfed  with, 
even  after  it  hud  been  enforced  by  an  antecedent  proclamation. 
Next  I  fhall  contidcr  what  is  the  grammatical  construction. 
"  Another"  is  a  relative  pronoun.  The  rule  of  grammar,  of 
logic,  and  of  law,  is  the  fame.  Fiat  rclatio  proximo  antecedent!. 
There  is  no  other  antecedent  but  "  flag  officer."  There  ia  no 
other  fubjccl  of  this  part  of  the  proclamation.  That  conftruc- 
tion  of  the  claufe  in  queftion  fecms  to  be  molt  probable  in  which 
the  ftrict  grammatical  construction  coincides  with  the  pro- 
feued  object  and  avowed  policy  of  the  inftniinent.  The  de- 
cifion  of  the  Court  of  Admiralty  in  the  cafe  of  the  St.  Anne  is 
founded  on,  this  conft  ruction ;  for  the  flag  officer  was  holden  to. 
be  entitled  to  a  fliare  of  prizes,  bocaufc  he  had  not  left  the 
command  under  another  flag  officer.  The  word  "  command'' 
has  two  (ignincations.  In  a  limited  feme  it  implies,  either  the 
immediate  power  and  authority  of  a  flag  officer  to  direct  the 
motions  of  a  fquadron,  in  which  fenfc  it  is  ufed  in  the  corre- 
spondence between  the  PlaintiiF  and  Earl  St.  Vincent ,-  or  in  t 
more  exteniive  fenfc,  the  paramount  authority  which  the  flog 
officer  holds  and  retains  whilfl  he  is  continued  in  the  fame  fcr- 
yice,  whether  abfent  or  prefent.  The  former  meaning  com- 
fponds,  in  my  judgment,  with  the  true  intent  of  the  procloma- 
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dear  objection  to  it ;  which  is,  that  it  renders  the  claufe  nuga-        1 802. 
tory  and  fuperfluous.     It  is  a  ftrange  fuppofition  that  the  cor-      ■■ 
refponding  claufe  in  the  antecedent  proclamation,  which  has  a      olcd  ^ll,0N 
clear  determinate  meaning,  fliould  be  altered  to  introduce  ano-      Tucker. 
ther  claufe  deftitute  of  all  effe6l  whatever.     If  there  be  two  in- 
terpretations of  a  claufe,  and  the  one  of  them  gives  a  clear  mean- 
ifig,  and  the  other  affixes  no  fenie  but  what  would  otherwise  be 
neceflarily  intended,  it  is  eafy  to  decidp  which  of  the  two  inter- 
pretations ought  to  have  a  preference.    It  fhould  be  lb  conftrued 
*:  ut  res  magis  valeat."    A  f  uppofed  cafe  of  hardship  has  been  put 
at  the  bar  ;•  that  a  flag  officer  might  be  called  home  to  confult 
with  the  Lords  of  the  Admiralty,  and  in  fuch  event,  it  would  be 
bard  to  deprive  him  of  his  fhare  of  the  prizes  taken  in  his  ablence. 
To  that  I  anfwer,  no  fuch  cafe  has  ever  occurred  in  the  naval 
hiftory  of  this  country  fo  far  as  I  recolle6l.    If  it  fhould  exift,  it 
might  be  lamented.     But  proclamations,  like  laws,  are  adapted 
to  cafes  that  ufually  happen.     It  has  been  argued  at  the  bar  in 
the  prefent,  as  it  was  by  the  Counfel  in  the  cafe  of  the  St.  Anhey 
that  the  fhare  of  the  flag  officer  was  given  to  him  on  account  of 
his  refponfibility,  and  therefore,  whilft  the  refponfibility  lafts, 
his  title  to  a  fhare  muft  continue.    I  have  not  yet  learned  where 
that  principle  is  to  be  found.     It  is  not  fo  expreffed  in  the  pro- 
clamation.   The  refponfibility  of  the  flag  officer  is  not  co-exten- 
five  or  co-exiftent  with  his  title  to  a  fhare  of  prizes.  It  commences  ' 

before  he  arrives  on  his  ftation  and  a&ually  takes  the  command 
of  the  fquadron,  and  may  well  continue  after  he  has  left  the  com- 
mand to  another.  Is  not  a  fhare  of  the  prizes  proportionably 
given  according  to  rank  and  ftation  to  every  commiffioned  officer? 
and  are  they  not  all  refponfible  in  their  feveral  employs  ?  If  the 
flag  officer  in  port,  after  leaving  the  command  to  another,  be 
entitled,  fiirely  the  flag  officer  before  he  has  joined  his  fquadron 
ought  equally  to  be  entitled,  which  is  not  the  cafe.  From  hence 
I  infer,  that  it  was  never  intended  that  the  title  of  the  flag  officer 
to  a  fhare  of  prizes,  according  to  the  true  intent  and  meaning, 
as  well  as  to  the  fpirit  and  the  policy  of  the  inftrument,  fliould 
be  co-exiftent  with  the  command.  Suppofe  a  flag  officer,  or- 
dered to  take  the  command  of  a  diftant  fquadron,  loiters  in  port, 
and  negle&s  to  tranfmit  the  orders  he  receives  from  the  Admi- 
ralty; furely  he  is  refponfible.  And  yet  he  is  not  entitled  to  a 
fhare  of  prize-money  by  the  proclamation.  For  thefe  reafbns,  I 
fuq  of  opinion,  th^t  judgment  ought  to  be  for  the  Plaintiff. 

T  3  l^ord 
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i9o2.  Lord  Alvanley  Ch.  J.     I  cannot  fufficicnUy  lament  that  I 

ii  ii  {houjd  be  called  upon  to  give  my  opinion  upon  the  interpretation 
IdtdNtiMM  ^jprocJan^tionrefpeaingafibjeclofthiBnatare.  But,a«tbe 
Teem,  law  calls  upon  me  to  put  a  conftruction  upon  it  according  to  the 
heft  of  my  judgment,  I  have  only  to  look  at  the  proclamation 
with  reference  to  the  fubjecl  which  it  concerns.  I  agree  with 
my  Brother  Rooke  completely  in  thinking,  that  a  proclamation 
of  this  nature  ought  not  to  be  conftrued  according  to  the  feme, 
wliich,  at  the  firft  reading  of  it,  a  perfon  may  put  upon  the  word* 
that  jt  contains:  for  it  relates  to  a  fubjec\  which  embraces  a  va- 
riety of  c on fi  derations,  and  admits  of  a  great  number  of  refine- 
ments. It  it  impoffibte  for  any  man  to  take  upon  himfclf  to 
decide  upon  the  conftruction  of  a  proclamation  relpe&ing  prise, 
without  informing  himfclf  as  accurately  as  poffible  of  all  the  de- 
terminations that  have  taken  place  in  courts  of  juftice,  and  of  the 
continued  practice  of  the  Admiralty  with  refpeft  to  the  diftri- 
bution  of  prizes  under  fimilar  proclamations.  I  lament  the  more 
that  I  am  called  upon  to  decide  in  this  cafe,  becaufe  I  confeft 
that  I  feel  this  to  be  a  very  doubtful  qu  eft  ion.  I  the  more  lamest 
it,  becaufe  the  confequence  of  thefe  doubts  having  imprefled  upon 
my  mind  an  opinion  correspondent  with  that  of  my  Brother 
Jiooie  is,  that,  as  far  as  this  Court  is  concerned,  unleis  the  parties 
mould  defire  it,  no  judgment  can  be  given.  In  conftruing  thii 
proclamation  I  am  under  the  neceffity  of  inquiring  what  have 
been  the  former  proclamations  on  the  fame  fubject,  that  I  may 
conitrue  this  act  of  the  Sovereign  by  his  antecedent  aft*,  com- 
paring the  one  with  the  other.  I  mull  therefore  look  back  to 
the  manner  in  which  the  firft  law  upon  the  fubject,  was  promul- 
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aoce  in  the  capture  itfelf  was  neceffary.    The  words  of  the  pro-        1 803. 
clamation  which  fpeak  of  fuperior  officers  are,  "  dire&ing  or  a£  . 

fitting."     Then  what  lias  been  understood  to  be  meant  by  the  V*L8°* 

word  "  dire£ling?"  It  need  not  be  immediate  dire&ion  by  the  Tucki*. 
party  himfelf;  for  it  has  been  uniformly  admitted  in  the  argument^ 
that  a  direction  giyen  by  one  officer  devolves  upon  his  f  uccefibr 
who  comes  in  his  place,  and  will  be  confidered  as  his  direction. 
Then  I  am  to  underftand  that  up  to  the  year  1744  this  was  the 
received  law  refpe6ting  the  diftribution  pf  prizes  among  fuperior 
officers ;  namely,  that  every  fuperior  officer  was  confidered  as 
dire&ing,  who  had  that  command  which  the  perfon  giving  the 
direction  had.;  and  that  he  took  it  with  all  its  rights,  although 
he  himfelf  had  never  done  any  one  a6t  in  purfuance  of  that  com-* 
mand ;  that  every  dire&ion  given  by  the  perfon  in  whofe  room 
he  came  devolved  upon  him;  and  there  was  a  conftrudlive  direc- 
tion attaching  to  his  perfon.  That,  I  think,  is  the  fair  import 
of  the  law  as  it  flood  prior  to  the  year  1 744.  <  In  the  proclama- 
tion of  the  year  1 740  the  words  are,  "  amongft  fuch  flag  officers 
as  fhall  be  adtually  on  board  or  directing  and  aflifting ;"  but  that 
is  corre&ed,  and  I  am  happy  to  find  it  is,  becaufe  if  it  had  not 
it  would  have  raifed  a  difficulty ;  the  word  "  and"  is  changed 
into  the  word  "  or"  and  it  now  Hands — that  the  prize  is  due  to 
thofe  that  are  on  board,  or  to  any  perfon  who  either  actually 
or  legally  fhall  be  confidered  as  "  directing  or  aflifting  in  the 
capture."  Then,  beforo  the  year  1744,  fuch  was  the  law :  whe- 
ther abfurd  or  not,  whether  it  led  to  confequences  injurious  to 
the  fervice  or  not,  I  do  not  take  upon  myfelf  to  decide.  But, 
unqueftionably,  that  was  the  underftood  pra£tice,  and  I  call  it 
the  law  of  the  navy.  In  the  proclamation  of  1 744  the  King 
thinks  fit  to  add  a  reftri£tion  to  this  law,  which  imputes  a  virtual 
direction  to  perfons  who  really  have  given  no  a&ual  affiftance. 
Now,  let  us  fee  to  what  extent  he  fo  reftrains  it.  I  fuppofe  an 
inconvenience  had  been  felt,  that  officers  were  appointed  at  home 
and  perhaps  never  went  out  at  all:  and  therefore  the  King  thought 
fit  to  alter  the  law  to  a  certain  degree.  The  proclamation  of 
1744  goes  on  pretty  nearly  in  the  fame  words  with  refpe&  to 
vetting  the  prize  as  that  of  1740,  viz.  "  But,  in  cafe  any  prize 
fhall  be  taken  by  any  of  His  Majefty's  fliips  of  war  under  the 
command, of  a  flag  or  flags,  the  flag  officer  or  officers  being 
a&ually  on  board,  or  directing  or  affifting  in  the  capture,  fhall 
have  one-eighth."     Then  it  proceeds  to  itate,  what  fhall  be  the 
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cafe  of  a  flag  officer  returning  home ;  and  in  order  to  narrow  the 
right  which  would  have  been  given  by  the  fuppofed  devolution 
upon  him  of  aH  the  powers  given  to  his  predeccflor,  it  declare* 
Tdcsik.  as  a  rcftric~Uon  upon  the  right,  "  that  no  flag  officer  returning 
home  thall  (hare  in  any  prizes  that  fhall  be  taken  by  the  fhips 
which  he  has  Jeft  behind,  after  he  fhall  have  got  out  of  the  limits 
ofhisftation."  Nobody,  I  apprehend,  will  deny  that,  as  the 
cafe  flood  upon  that  proclamation,  if  a  flag  officer  had  returned 
home  leaving  his  fhips  under  the  command  of  a  captain  and 
not  a  flag,  he  would  equally  have  ccafod  to  be  entitled  to  hit 
fhare.  M  oft  certainly  he  would.  The  meaning  is  this ;  we  will 
not  permit  an  officer,  after  he  has  left  his  Ration,  to  fhare  in 
4  any  prizes,  under  whatever  command  the  fhips  moy  be  left, 

whether  under  the  command  of  a  perfon  of  his  own  rank,  or 
on  inferior  rank.  It  is  a  pofitive  regulation,  that  under  all 
given  cireumftances  whatever,  the  chief  flag  officer  returning 
home  after  he  has  pafTed  the  limits  of  his  command,  fhall  ceaft 
to  have  any  fhare  of  prizes  taken  by  the  fhips  left  behind,  with- 
out confidering  whether  thofc  fhips,  when  he  is  fupcrfeded,  fhall 
be  under  the  command  of  a  perfon  of  a  fuperior  ffag  or  not  I 
understand,  that  many  eminent  pcrfbns  think  that  was  the  beft 
policy,  and  that  as  foon  as  the  commander  in  chief  went  beyond 
the  limits  of  his  command,  and  ecafed  to  be  capable  of  giving 
directions,  he  mould  be  confidered  as  if  actually  dead  with  re* 
ipe&to  prizes.  Thus  the  matter  ft ood  upon  that  proclamation; 
in  the  application  of  which  no  doubt  could  have  arifen  except 
from  the  difficulty  of  afecrtaining  the  very  moment  he  had  paffed 
the  limits,  which,  however,  I  do  not  apprehend  to  be  attended 
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tilted,  and  they  are  the  words  which  unfortunately  give  rift       .1802. 

to  this  queftion.     The  former  proclamation  had  reftrained  the      '— 

right  to  the  cafe  of  the  commander  in  chief  giving  dire&ions,  ^"dNELtoir 
and  a&ing  in  his  ftation.  Inftead  of  that,  the  King  has  thought  Tocm. 
fit,  as  I  think,  to  take  away  part  of  that  reftri&ion.  When  I 
look  bade  and  confider  the  adjudged  cafes  that  have  taken  place 
fince,  I  am  bound  to  fey  that  this  was  not  meant  to  make  the 
rule  more  rigorous,  but  was  rather  a  relaxation  of  it  I  do  not 
enter  into  the  policy  of  the  alteration,  having  nothing  to  do 
with  that.  When  Lord  St.  Vincent  had  fet  fail  to  come  home, 
can  any  body  doubt  that  he  might  have  returned  back?  Indeed 
the  rule  no  longer  refts  on  the  circumftance  of  the  commander 
having  palled  the  limits  of  his  ftation.  The  perfpn  who  ceafes 
to  have  a  right  to  prize-money  is  "  an  admiral  returning  home, 
leaving  fliips  to  aft  under  another  command."  ^It  is  faid  thefe 
words,  "  under  another  command,"  are  nugatory.  They  are 
fo  if  they  mean  only  what  is  now  contended  for,  becaufe  the 
fhips  muft  be  left  under  another  command;  he  could  not  go 
away  without  leaving  them  under  fome  other  command.  Then, 
was  it  meant  that  an  admiral  returning  home,  if  he  did  not 
leave  the  (hips  to  acl  under  another  command,  (for  I  cannot 
help  thinking  that  there  is  a  great  deal  in  the  words  "  to  aft,") 
fhoutd  not  ceafe  to  (hare  in  prizes?  If  it  meant  only  what  the 
former  proclamation  did,  he  muft  have  left  fhips  to  aft  under 
feme  other  command;  for  the  law  would  create  a  command  in 
the  perfon  next  in  feniority  to  him.  Therefore  I  cannot  help 
thinking  His  Majefty  muft  have  meant  another  command  with 
reference  to  fomething  arifing  out  of  the  nature  and  ufage  of 
thefervice.  And  what  is  conftrued  another  command  under 
thefe  words  is  the  only  queftion.  Now  I  think  a  great  deal 
arifes  from  the  word  "home,"  if  we  attend  to  the  policy  of  this 
regulation.  If  it  were  meant  to  encourage  perfons  to  remain 
upon  their  ftations,  and  not  to'  invent  excufes  for  returning, 
but  that  they  fliould  do  fo  at  the  peril  of  lofing.  their  fhare  of 
prize,  why  fliould  the  words  "  return  home"  only  have  been 
ufed?  why  fliould  not  the  proclamation  have  Cud,  "  abfent  from 
their  ftation,  leaving  fhips  under  another  command?"  Sup- 
pofing  Lord  St.  Vincent ',  inftead  of  coming  home,  had  obtained 
leave  to  go  to  Li/bon  for  his  health,  he  then  would  not  have 
fallen  within  thefe  words ;  he  would  not  have  been  an '  admiral 
returning  home,  leaving  fhips  or  veffels  to  aft  under  another 
'command;  but  he  would  have  been  an  admiral  leaving  (hips         " 

under 
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1803.  under  the  command  of  the  next  flag  officer.  I  fnppofc  nobody 
—  will  contend  that  he  could  not  have  fharcd  then.  Therefore, 
V**W*m»  when  J  ^  wnst  (hefe  words  are,  I  cannot  but  conceive  that 
To«i«.  the  framera  of  that  proclamation  meant  to  make  a  very  essential 
alteration  in  the  regulations  refpe&ing  an  admiral  quitting  hit 
ftation ;  and  that  it  was  not  the,  intention  that  it  ihould  include 
every  man  that  Ihould  leave  his  ftation  for  any  reafon  whatever; 
but  that  an  admiral,  under  the  particular  circumftances  of  re- 
turning home  leaving  the  fhips  under  another  command,  though 
he  continued  in  the  commiffion,  Ihould  not  fhare  in  prizes.  I 
now  come  to  connder  the  meaning  of  the  words  "  another  com- 
mand." It  is  laid  that  by  thefe  words  mull  be  meant  the  com- 
mand of  another  flag  officer.  Now  I  confef*  I  do  not  fee  any 
neceffity  for  that.  I  think  His  Majefty  mull  have  meant  by 
the  words  "  another  command,"  that  when  an  officer  comes 
back  from  his  ftation,  not  temporarily,  not  with  a  determination 
of  returning,  but  with  art  intention  of  leaving  the  fleet  toad 
under  the  command  of  a  perfon  to  be  appointed  in  his  room, 
that  officer  lb  returning  fhall  not  fhare.  The  former  words 
would  have  anfwercd  every  purpofe  if  the  object  had  been  what 
i  it  is  contended  ought  to  be  the  object  of  the  proclamation.  And 
therefore  His  Majefty  having  thought  fit  to  alter  thefe  words, 
we  are  bound  to  conftrue  them  according  to  the  ufage  of  the 
navy  with  refpecl  to  the  fubject  matter,  and  to  put  fuch  an  in- 
terpretation upon  them  as  will  give  a  real  effect  to  the  words, 
and  not  a  nominal  one.  This  is  the  conllru&ion  I  put  upon  the 
proclamations  themfclves,  without  any  afSftance  from  adjudged 
cafes.     It  remains  then  to  be  confidered  whether  any  interpre- 
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was  fuperfeded  by  Admiral  Smith,  upon  which  the  Plaintiff  in-        1802. 
fitted  he  was  entitled  to  the  whole  (hare.     There  Lord  Manffidd 


was  clearly  of  opinion  that  the  captain  was  certainly  under  the    IxvdNiiso* 
command  of  fome  flag  officer ;  but  whether  under  the  command      Tpckki. 
of  Admiral  Smith  or  Lord  Harry  Paulett,  was  not  material  to 
the  claim  of  the  Plaintiff.     He  certainly  did  a&  under  the  com- 
mand of  one  or  the  other :  consequently  the  whole  (hare  did  not 
belong  to  him.     The  opinion  of  Lord  ManffieU  in  that  caft 
ibews  that  there  is  no  neceffity  in  point  of  law  that  a  flag  officer 
fhould  ftiare,  only  that  if  there  fhould  be  any  flag  officer  com- 
manding! he  fhould  be  entitled  to  his  eighth.     The  next  cafe  is 
that  of  Pigott  v.  White,  which  certainly  throws  fome  light  upon 
a  fubfequcnt  point  of  this  cafe,  which  I  will  juft  mention  before 
I  cloie  what  I  have  to  fay,  namely,  Lord  Nelfori*  right  to  {hare* 
fuppofing  Lord  St.  Vincent  not  to  have  any  right,  upon  which  a 
great  queftion  was  raifed  at  the  trial,  which  may  poffibly  be  the 
fubjeft  of  difcuffion  hereafter  before  another  tribunal.     But  the 
cafe  of  Pigott  v.  White,  I  think,  determines  only  this;  that  when 
Admiral  Pigott   came  upon  his  ftation  and  gave  orders  to 
Admiral  Digby,  he,  as  it  were,  adopted  the  orders  given  by  ' 
Admiral  Digby,  and  took  them  to  himfelf;  and   that  very 
fhip  to  which    Admiral  Digby  had  given    orders  was   from 
thai  time  to  be  confidered  as  a&ing  under  his  orders.     It  goes 
a  greet  way,  however,  towards  proving  that  if  Lord  Nelfon  may 
.be  confidered  as  a  peribn  having  another  command,  he  muft  be 
confidered  as  having  virtually  directed  Captain  Digby,  as  well 
as  the  other  ihips.     But  I  think  that  cafe  proves  nothing  wore. 
Then  comes  the  cafe  of  John/lone  v.  Margetfon,  which  was  ar-    . 
goed  twice  here.     It  is  very  true  that  the  judgment  does  not 
touch  this  point.     It  only  decides  that  previous  to  the  capture, 
John/lone  had,  to  all  intents  and  purpofes,  ceafed  to  have  either 
an  a&ual  or  virtual  command  over  the  officer  commanding  the 
capturing  (hip.  The  argument  proceeded  upon  grounds  nearly 
fimilar  to  the  prefent,  but  the  Court  did  not  choofe  to  decide 
upon  them.     The  point  there  contended  for  was  at  leaft  doubtful 
at  that  time,  and  certainly  may  have  been  confidered  as  fuch  ever 
fince*  It  was  argued,  that  there  muft  be  another  flag  officer,  un- 
der whofe  command  the  captain  muft  pais.     But  it  was  there 
anfwered,  that  the  fourth  claufe  of  the  proclamation  does  not 
imply  that  another  flag  officer  muft  be  left  in  command,  tor  that 
the  command  of  the  fenior  captain  left  behind  was  fufficient  to 
anfwer  the  words  of  the  proclamation,  and  it  was  not  necefiary  * 

that 
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1802.  that  another  flag  officer  fhonld  be  appointed  to  put  an  end  to 
.-  ■  ■■—  Commodore  John/tone's  command)  which  determined  by  bis  ap- 
tMdNiiiow  pointment  to  the  expedition  agiinft  the  Cape  of  Good  Hope. 
TncstK.  Where  a  flag  officer  quits  his  flation  to  return  home,  the  com- 
mand devolves  upon  the  fonior  captain.  But  if  it  be  thus  when 
he  is  returning  from  his  ftation,  it  muft  be  fo  when  his  command 
is  actually  determined.  Theft  were  the  arguments  j  and  I  think 
they  were  very  concluuve.  At  leaft  I  think  that,  independent 
of  the  authorities,  they  were  well  founded.  I  admit,  however, 
that  the  cafe  determined  nothing,  for  though  the  point  was  raifed, 
we  cannot  find  the  leaft  inclination  in  the  Court  to  decide  either 
one  way  or  the  other.  Then  comes  the  cafe  of  the  Saint  Anne. 
I  admit  that  the  learned  judge  has  not  decided  that  cafe  upon 
the  point  which  nrifes  here,  becaufc  he  decided  it  upon  the 
ground  that  Admiral  Murray  had  not  abdicated  his  command. 
But  I  lay  that  would  not  have  been  the  ground  of  this  decihan 
if  his  opinion  had  coincided  with  what  the  King's  Advocate  at 
the  latter  end  of  his  argument  threw  out,  namely,  that  the  com- 
mand muft  devolve  upon  a  flag  officer,  or  it  will  be  at  an  end, 
I  have  looked  carefully  into  that  cafe.  All  the  arguments  of  the 
King's  advocate,  till,  the  very  laft,  are  in  favour  of  the  Defen- 
dant in  this  action:  for  he  contends  throughout,  that  an  officer, 
in  order  to  be  barred,  muft  have  left  the  ftrips  under  the  com- 
mand of  fbmc  pcrfbn  fupcrfeding  him  in  the  very  command 
which  he  was  then  leaving;  and  that  if  it  was  a  temporary  ab- 
fence  only,  he  would  not  be  barred.  The  circumftances  of  that 
cafe  were  olmoft  the  feme  as  in  the  prefent  cafe,  with  this  dif- 
ference only,  that  Captain  Menxftt  was  not  an  admiral.  Admiral 


Lord  Nclsoi 

V. 
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another  commander  in  chief  on  this  ftation,  to  take  the  fliips  and       1 802. 
veflels  named  in  the  margin  under  your  command,  and  any  otheV 
ihips  commanded  by  a  junior  officer  to  yourfelf."     Then,  had 
he  left  the  {hips  under  another  command?     It  was  determined      Tuckmu 
he  had  not.     But  it  was  (aid  the  learned  Judge  determined  that 
caufe  upon  this  Ample  circumftance,  ,that  the  perfon  whom  he 
then  left  in  command  was  not  a  flag  officer.     It  is  not  neceflkry 
for  me  to  ftate  at  length  the  arguments,  but  in  every  one  of  them, . 
except  the  laft,  it  is  ftrongly  uirged  by  the  King's  Advocate  that 
the  words  of  the  proclamation  muft  be  understood  of  one  who, 
had  actually  and  intentionally  quitted  and  abdicated  his  com-, 
xnand.     Then  he  goes  on  to  give  inftances  of  his  not  having 
done  fo,  fuch  as  his  fecretary's  ialary  being  continued,  and  that 
the  duties  and  emoluments  of  his  office  muft  be  deemed  recipro- 
cal ;  that  he  muft  be  ftill  conlidered  as  a  perfon  not  having  ab- 
dicated his  command  or  left  it  for  the  purpofe  of  putting  it  un- 
der another  command  within  the  meaning  of  the  proclamation* 
Then  he  fays  the  whole  clauie  muft  be  underftood  to  refer  ta 
another  appointment  under'  a  flag' officer,  and  like  a  judicious 
advocate  he  avails  himfelf  of  that  argument*     Then  comes  the 
judgment  of  the  Court;  and  if  Sir  William  Scott  had  put  the 
iamc  conftru6tion  upon  the  proclamation  which  we  are  called 
upon  to  adopt  on  the  part  of  the  Plaintiff,  I  cannot  conceive, 
that  he  could  have  given  the  fqjrt  of  judgment  that  he  did  give, 
for  it  would  have  been  a  much  fhorter  anfwer  to  have  faid  that 
Admiral  Murray  muft  have  left  the  fliips  under  another  com- 
mand, with  which  command  Captain  M&watt  was  not  inveftcd* 
the  meaning  of  the  proclamation  being  "  left  under  the  com- 
mand of  anothei1  flag."     If  that-  had  been  Sir  William  Scott'i 
opinion,  I  cannot  but  believe  that  it  would  have  been  the  foun- 
dation of  his  judgment.     But  I  think  it  was  his  opinion,  that 
Captain  Mowatfs  was  another  command,  not  becaufe  he  was 
not  an  admiral,  but  that  it  would  have  been  another  command 
if  Admiral  Murray  had  come  home  with  an  intention  of  abdi- 
cating his  own  command.     The  judgment  is  very  fhort,  and 
plainly  proceeds  on  the  mere  point  of  Admiral  Muiray's  not 
having  abdicated  the  command :  and  there  is  not  one  fvllable 
which  falls  from  Sir  William  Scctt  from  whence  it  can  be  col- 
lected that  he  would  have  bean  of  a  different  opinion  if  Captain 
Mowatt  had  been  a  flag  officer.    I  cannot  help,  therefore,  think- 
ing, that  the  conftruclion  which  that  learned  Judge  put  upon  the 
proclamation  was  net  that  which  is  now  attempted  to  be  put 

upon 
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T*dl.        Upon  it  by  the  Plaintiff.     And  I  cotrilder  that  cafe,  though  Ml 

•■*—      a  determination  upon  the  point,  yet  indicative  of  the  opinion  of 

Lord  NitioM  8  Tery  g^  judge  refpecliug  the  conftru&ion  of  this  prodama- 
TucKtK.  tion.  This  being  the  cafe,  let  us  confider  what  rircirmftancei 
took  place  to  indicate  whether  Admiral  Lord  St.  Vincent  was  or 
was  not  an  officer  returning  home  with  an  intention  of  leaving 
Ships  to  (uSl  under  the  command  of  fome  fuperior  officer  to  be 
appointed  in  his  room :  for  I  do  admit  that  if  he  came  home,  or 
was  recalled,  not  for  a  temporary  purpofe  and  with  an  intention 
of  returning  back  again,  but  leaving  fhips  to  aft  under  another 
command,  not  his  own,  Lord  Ndfon  rould  be  entitled.  But 
Lord  NHfott  was,  according  to  my  apprehenCon,  acting  during 
the  whole  time  under  the  command  of  Lord  St.  Vincent.  It  is 
true  that  the  letter  which  Lord  St.  Vincent  wrote  has  the  word 
"  relinquish"  in  it :  and  it  does  appear  from  thence  that  he  had 
fome  thoughts  of  totally  relinquishing  the  command.  But  Lord 
St.  Vincent  (aid,  he  mould  not  relinquish  the  command  till  cir- 
cumstances mode  it  neceSBuy.  He  way  told,  "  Whenever  your 
health  requires  it,  you  may  come  to  Great  Britain."  Nor  did  he 
come  to  Great  Britain  with  an  intention  of  relinquishing  that, 
command.  Is  there  any  thing  in  this  from  whence  it  can  be  col- 
lected that  he  came  home,  the  Admiralty  having  an  intention  to 
appoint  another  commander  to  fuperfedc  him  ?  When  Lord 
St.  Vincent  came  home  he  was  received  as  commander  in  chief; 
he  was  corresponded  with  as  commander  in  chief;  he  gave 
orders  as  commander  in  chief;  and  it  was  a  considerable 
time  before  he  actually  resigned  that  command  and  another 
officer  was  appointed.     Now,  who  was  the  commander  under 
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the  words  "  leaving  the  fhips  to  aft  under  another  command."        1802. 

The  fefts  are  indicative  that  he  was  in  the  very  fituation  in      F" 

which  Admiral  Murray  it  pronounced  to  have  been  by  Sir  WU-       r   V*L*°* 
Ham  Stott.    He  had  not  left  the  mips  to  a£l  under  another  com-      Tcokk*. 
mand*    And  I  conceive  that  authority  goes  to  prove  that  Ad- 
miral Murray  had  not  left  the  (hips  under  another  command, 
not  becaufe  the  perfon  happened  not  to  be  a  vice-admiral,  but 
becaufe  Admiral  Mwray  had  not  abdicated  the  command. 
Then  the  conftruftion  I  put  upon  it  is  the  fame  with  my  Bro- 
ther Jftooke's.    I  do  not  pretend  to  fay  I  look  upon  this  as  a  very 
clear  cafe;  far  from  it;  I  have  turned  it  over  and  over  again  in 
my  mind.     I  am  under  the  neceffity,  however,  of  putting  the 
beft  conftru£Uon  I  can  Upon  the  proclamation,  and  of  making 
it  conformable  to  what  I  conceive  to  be  the  real  intention  of  His 
Majefty.     Upon  the  whole,  I  am  of  opinion  that  the  proclama-    ' 
tion  of  1 756  did  not  mean  to  enforce  or  to  extend  the  proclama- 
tion of  1 744 ;  that  it  meant  to  explain  it,  or  rather  to  relax  it» 
and  to  fay,  that  a  commander  in  chief,  merely  going  out  of  his 
itation,  and  ceafing  to  execute  the  active  duties  of  it,  fhould  not 
therefore  be  excluded  from  prize;  but  only  where  he  put  the 
fleet  under  the  command  of  fbme  other  perfon  who  was  to  take 
his  flation,  and  fill  that  poll  which  he  before  had  filled.     I  can- 
not put  any  other  conftru&ion  upon  the  words  "  returning 
home."     And  I  confefs  I  have  not  heard  that  difficulty  anfwer* 
ed  which  was  urged  at  the  bar,  and  which  my  Brother  Booke 
referred  to ;  namely,  If  Admiral  Mwray  had  left  a  vice-admi- 
ral, then  he  would  have  left  the  mips  under  another  command : 
but  if  that  vice-admiral  had  died,  then  would  Admiral  Mur- 
ray9* right  have  revived  or  not  ?     I  am  extremely  forry  to  be 
under  the  neceffity  of  giving  an  opinion  by  which  the  parties 
will  be  deprived  of  the  benefit  of  any  judgment  in  this  Court. 
My  opinion,  however,  is,  that  by  the  true  conftruction  of  this 
proclamation  the  words  "  another  command"  do  not  refer  to 
the  command  of  a  perfon  a£ting  under  the  orders  of  the  officer 
who  quits  the  ftation ;  but  that  the  proclamation  was  only  in- 
tended to  exclude  from  fharing  in  prizes  a  commander  who, 
without  any  intention  of  returning,  comes  home  and  is  fuper- 
feded  by  another  officer.     The  confequence  is,  that  there  can 
be  no  judgment  given  by  the  Court,  unlefs  the  parties  pray  to 
have  a  judgment  given* 

On  an  intimation  from  the  counfel  for  the  Plaintiff  that  they 
wifhed  the  judgment  of  the  Court  to  be  pronounced  againft  their 

client, 
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client,  in  order  that  the  cafe  might  be  carried  into  a  court  of 

error,  Mr.Jufiiceife atk  withdrew  his  opinion,  and  the  Court  gave 

Judgment  for  the  Defendant.. 


**  «*■  pARKIilt  V.  PlSTOIL 

If  a/-/*-  Mi*  '"THIS  was  a  rule  calling  on  the  Plaintiff  to  fhew  caufe  why  the 
■gainAoacofie-    -I    mcriffa  0f  Xjmdon  ihould  not  have  time  to  return  a  writ  of 

»enl  jwrtnen,  .  ,  iy.ni  i- 

the  Court  «;!!    Jieri  facias  to  tlic  iirit  day  of  next  term. 

■otmihercqucft  -j/j,,.  Defendant  was  one  of  two  partners,  and  the  application 
of  the  pinner-  .  ,         ,.  *.  J.  -  i 

fhip  crtdit.ui  was  made  on  the  part  of  feveral  creditors  of  the  partnenhip,  and 
So  'to*  wm  *^e  object  was  to  prevent  the  partnerfhip  goods  from  being  fold 
the  «rit  until  >o  until  an  account  could  be  taken  of  the  feveral  chums  upon  this 

tcniciiimiupon  Bejl  Sent,  who  obtained  the  rule,  obferved,  that  the  fheriff 
the  panneiftip  wag  on]y  entitled  to  take  pofTcffion  of  an  undivided,  not  of  s 
feparate  moiety  of  the  partnerfhip  goods;  that  he  could  only 
hold  that  moiety  in  the  fame  manner  as  the  Defendant  himfelf 
had  done,  and  that  as  the  Defendant  was  not  entitled  to  fell  the 
partnerfhip  goods  without  the  content  of  his  partner,  the  fheriff 
ought  not  to  be  obliged  to  do  Ca  by  a  writ  of  venditioni  exposal. 
He  mentioned  a  cafe  in  the  Court  of  King's  Bench  where  a  fimi- 
lar  application  had  been  made,  which  flood  over  feveral  terms, 
and  the  rule  was  ut  lalt  made  abfblute  by  confent,  the  Plaintiff 
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•  ^ 

judgment  againft  one  co-partner  the  flieriff  may  take  the  goods        1C02. 
of  both  in  execution*  and  the  other  co-partner  hath  no  remedy       ■ 
it  law  otherwife  than  by  retaking  the  goods  if  he  can;  for  the       ?**«* 
vendee  of  the  flieriff  becomes  tenant  in  common  with  the  other       Pistok. 
co-partners." 

The  Court  were  of  opinion  that  there  was  no  ground  for  their 
interpofition ;  that  it  was  a  very  plain  cafe  at  law,  and  that  all 
the  difficulties  were  to  be  encountered  in  equity ;  that  the  iafeft 
ine  of  condu&  for  the  iheriff  to  purfue  was  to  put  fbmc  perfon 
n  pofleffion  of  the  Defendant's  fhare  as  vendee,  leaving  him 
ind  the  parties  interefted  to  conteft  the  matter  in  equity,  where 
1  bill  might  be  filed,  Hating  that  he  had  taken  pofleffion  of  the 
woperty,  and  praying  that  it  might  not  be  difpofed  of  until  all 
he  claims  were  arranged.  , 

Rule  difcharged* 


Chapman  v.  Koops.  n™.*^ 

L'His  was  a  rule  calling  on  the  Plaintiff  to  fhew  caufe  why  it  Ajs./a.  having 
fhould  not  be  referred  to  the  prothonotary  to  inquire  if  the  ef^softhe  lh# 
)efendant  had  any  and  what  intereft  in  the  efle&s  and  premifes  Defendant,  who 
nzed  by  the  flieriff  under  an  execution  at  the  fuit  of  the  Plaintiff.  ^Jdto^  ^1 
t  appeared  that  the  Defendant  was  one  of  twenty-fix  perfons  nufa^ory  with 
arrying  on  the  ftraw-paper  manufactory,  an  undertaking  for  to  whom  he  wm 
iiich  a  patent  had  been  granted  to  five  perfons  originally,  and  indebted  to  a 
len  an  sSt  had  pafled  enabling  them  to  multiply  the  fliares.  [h^nhVwhole1 
Jnder  that  aft  the  fhares  had  been  multiplied  to  twenty-fix,  ?ariahnd.the 
nd  the  Defendant,  for  a  feparate  debt  of  his  own  of  9000/.  reiZed  the  whole 
aving  been  fu<xl  to  execution,  the  flieriff  had  feized  and  put  an  ofthepartneitu> 

°.  n*  m  #»it-w/»i        t      '■      i*   •  i    j    •  a  •      property,  the 

tncer  into  poileflion  of  the  Defendant  s  undivided  intereft  in  court  refufed  to 
le  manufactory*     This  application  was  made  by  the  twenty-  refer  it  to  the 

iAiitj-  «jij  v      ptothonotarv  to 

ve  other  patentees,  who  ftated  that  Koops  was  indebted  to  the  inquire  what  was 
Micern  in  more  than  the  amount  of  his  fhare.  *hc  Defend jat'. 

-     intereft  in  the 

S/iepherd  Serjt.  fliewed  caufe,  and  infifted  that  if  the  Defend-  effvas  feized. 
it  had  any  intereft  in  the  property  the  execution  was  regular ; 
not,  it  was  the  duty  of  the  flieriff  to  have  returned  nulla  bona ; 
id  that  if  the  other  partners  were  defirous  of  removing  the  in- 
mvenience  of.  the  execution,  they  might  become  purchafers 
hen  the  flieriff  proceeded  to  fale. 

vol.  in.  u  Cockell 
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Cocfcll  and  Onflow  SerjtS;,  in  fupport  of  the  rule,  urged  that 
unlefi  the  Court  interfered  the  whole  manufactory  would  be  at 
a  ftand ;  that  it  was  not  in  the  power  of  the  parties  who  now 
applied  to  the  Court,  to  compel  the  iheriff  to  return  the  writ; 
that  feveral  cafes  had  taken  place  in  the  King's  Bench,  where 
it  had  been  referred  to  the  Matter  to  take  fimilar  accounts  with- 
out any  confent  being  Hated  in  the  rule,  and  though  in  a  late 
cafe  it  was  cxpreued  to  be  by  confent,  yet  it  appears  that  the 
Court  drove  the  parties  to  that  confent  by  threatening  to  enlarge 
the  rule  from  time  to  lirnctill  iheydid  fo;  and  that  with  re(pe& 
to  the  jurifdi&ion  of  the  Court,  it  had  always  been  deemed  com- 
petent to  them  to  interfere  to  prevent  an  improper  ufe  of  their 
own  procels. 

Lord  Alvamley  Ch.  J.  I  hope  this  will  be  the  laft  applica- 
tion that  will  be  made  to  this  court  of  a  fimilar  nature  with  tie 
prefent.  It  appears  to  mc  to  be  moll  clear  that  without  the  con- 
fent of  all  parties  the  Court  has  no  right  to  reft  rain  the  Plaintiff 
from  taking  advantage  of  the  execution  which  ho  lias  uTued. 
When  perfons  enter  into  partner  Hi  ip  they  tnuft  be  aware  that 
the  feparate  concerns  of  each  partner  may  in  feme  cafes  Intro- 
duce a  variety  of  claims  very  inconvenient  to  the  general  part- 
nerfliip  concern.  By  the  law  of  England  die  creditor  of  an; 
one  partner  may  take  in  execution  that  partner's  intercft  in  all 
the  tangible  property  of  the  partnerfliip,  and  will  thereby  be- 
come a  tenant  in  common  with  the  other  partners.  This  the 
Plaintiff  has  done,  and  we  are  dclircd  to  reft  rain  his  execution, 
becaufe  it  is  alleged  that  he  Hands  in  die  fiioes  of  a  partner,  who 
would  not  have  a  right  to  moleil  the  other  partners  until  all  ao- 
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fiife  of  which  there  is  no  pretence  for  reftraining  him,  fince  no        1802. 
*niicondu£t  has  been  fuwcfted.     Nor  are  we  authorifed  to  refer      - 
to  our  officers  fuch  matters  of  account  as  are  the  proper  fubje&s  A*UA 

of  invefligation  in  a  court  of  equity.  Koors. 

Cha>ibre  J.  Nothing  has  been  ft  ate  d  to  fliew  that  any  im- 
proper ufe  has  been  made  of  the  proCefs  of  the  Court.  The  law 
has  determined  what  property  the  fherifF  may  take  poffeffion 
and  difpoie  of  under  an  execution ;  and  we  cannot  crcft  our- 
ielves  into  a  court  of  equity  for  the  purpofe  of  taking  accounts 
without  the  confent  of  the  parties.  The  cafe  of  Eddie  v, 
J)avid/bn9  Doug*6$i.  (which  has  been  referred  to  in  fomc  of 
thefe  cafes)  is  effentially  different ;  there  the  application  was 
made  by  the  aiiignees  of  one  partner  to  have  a  moiety  of  the 
.produce  of  the  goods  taken  in  execution  for  a  debt  of  the 
other  partner,  but  no  objeilion  was  made  to  the  fale  by  tho 
party  applying,  or  to  an  account  being  taken  by  the  Mailer  by. 
the  party  levying,  though  he  denied  the  title  of  the  infolvcnt 
partner  to  any  of  the  goods.  The  fliort  obje6lion  to  this  appli- 
cation is,  that  the  Court  cannot  dire6l  a  partnerfhip  account  to 
.be  taken  without  afliiming  a  jurifdi6tion  that  does  not  belong 
to  it. 

Rule  difcharged. 


Touteno  and  Another  v.  Hubbard*  a  E*f,4i.  ir— 

542. 15—41/  - 

rpHis  was  an  a&ion  brought  to  recover  damages  againft  the  \f  a  BrUjbYM-- 
-*•  Defendant  for  not  employing  a  fhip  in  purfuance  of  an  chant  charter .« 
agreement  for  that  purpofe.  It  came  on  to  be  tried  before  a  iToyige  tT ■ -. 
Lord  Alvanley  Ch.  J.,  and  a  fpecial  jory,  at  the  fittings  after  laft  Miches  to.  1 
Michaelmas  term,  when  a  verdict  was  found  for  the  Plaintiffs  for  and  the  clJrt- •• 
the  furn  of  748/.  fubjeft  to  the  opinion  of  the  Court  on  the  fol-  party  com  im    • 

-        .  *  tf  ulual  except:^,  i 

lowing  cale.  ag3i:^  the 

The  Plaintiffs  being  owners  of  the  Swedi/fi  vefTel  called  the  re?raint  °r,  . 

Economy  of  Stockholm,  on  the   13th  December  1800,  entered  (hipt>eire?o- 1 

into  tlie  following  memorandum  for  chartering  the  faid  fhip  to  ilomJ)^^hu' l    * 

the  Defendant  within  the 

"  London,  13th  December  1800.  fruit  feat™  v>' 

. "  Memorandum  for  Charter.  hid  on  sLcJj 

*"  It  is  this  day  mutually  agreed  between  Flans  Peter  Sehonberg  ^ffeK^  !hu 
for  and  in  behalf  of  the  Owners  of  the  good  Ihip  or  veflel  called  menj,  the 

'        SxvcJ'Jb  own'  r 
cannot,  by  proceeding  on  the  voyage  after  the  embargo  is  taken  cfT,  entitle  himfelf  to  recover  the  firt.t- 1 
againft  the  Brltijh  merchant.  '  . 

u  2  the 
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the  Economy  of 'Stockholm,  of  the  burthen  of  180  tons  or  there- 
abouts, now  lying  in  the  river  Thames,  whereof  the  find  Han 
Peter  Schonberg  is  mailer,  and  Mr.  William  Hubbard  of  London, 
merchant;  that  the  faid  (hip  being  tight,  ftauncb,  and  ftrong, 
and  every  way  fitted  for  the  voyage,  (hall,  with  all  convenient 
lpeed,  fail  and  proceed  to  Ponte  del  Gada,  in  the  ifland  of  Si. 
MichaePs,  or  To  near  thereunto  as  the  may  fafely  get  and  there 
receive  from  the  factors  or  agents  of  the  faid  merchant  a  foil 
and  complete  cargo  of  fruit  in  boxes  (London  market  boxes), 
not  chefts,  the  merchant  or  his  agent  at  St.  MichaeVs  to  furnifb 
the  neceflary  papers  for  declaring  the  cargo  to  be  neutral  pro- 
perty, not  exceeding  what  (he  can  reafonably  ftow  and  cany 
over  and  above  her  tackle,  apparel,  provifions,  and  furniture, 
and  being  fo  loaded  mail  therewith  proceed  to  the  port  of  Lot*- 
donx  or  lb  near  thereunto  as  (he  may  fafely  get  and  deliver  the 
lame  on  being  paid  freight  by  the  merchant,  his  executors,  ad* 
miniftrators,  or  a!Tigns,  at  and  after  the  rate  of  nine  (hillings  and 
(ixpence  per  box,  with  five  per  cent,  primage,  with  two  thirds 
port  charges  and  pilotage,  as  cuftomary  (reftraint  of  princes  and 
rulers  during  the  faid  voyage  always  excepted),  one  half  of  the 
freight  to  be  paid  at  unloading  and  right  delivery  of  the  cargo, 
and  the  remainder  by  a  good  bill  on  London,  at  one  month  after 
date  from  the  time  of  delivery.  Forty  running  days  are  to  bs 
allowed  the  faid  (hip  at  Ponte  del  Gada,  and  delivering  at  Low 
don.  Demurrage  ten  days  at  three  pounds  per  day,  over  and 
above  the  laid  laying  days.  Penalty  for  non-performance  of 
this  agreement,  one  thouland  pounds. 

"  Hans  Peter  Scfionierg. 
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feafbn  being  the  latter  end  of  February ;  but  the  captain,  as  foon 
as  he  conveniently  could  after  the  fhip  was  releafed,  to  wit,  on 
the  2d  July  1801,  informed  the  Defendant  that  the  fliip  was 
ready  to  proceed  upon  her  voyage  in  purfuance  of  the  memo- 
randum for  the  charter,  and  offered  to  deliver  up  the  letters  of 
advice  the  Defendant  had  before  given  him  to  his  corres- 
pondents at  St.  Michael's,  if  the  Defendant  would  give  him 
others  in  their  (lead.  The  Defendant  declined  giving  him  any 
anfwer  till  he  had  confulted  his  attorney,  and  on  the  4th  July 
the  Defendant  gave  the  captain  the  following  written  notice,  viz. 
u  Mr.  Hans  Peter  Schonberg.  As  the  fliip  Economy,  which  I 
chartered  of  you  on  the  19th  December  1800,  in  confequence  of 
the  late  embargo  laid  by  the  government  of  Great  Britain  on 
all  Swedj/h  vefTels,  could  not  nor  did  proceed  on  her  Voyage, 
according  to  the  terms  of  the  find  charter-party,  whereby  the 
fame  charter-party  was  terminated  and  at  an  end;  but  as  I  un- 
derftand  it  is  your  intention  now  to  proceed  to  St.  Michael's,  I 
hereby  give  you  notice  that  the  fliip  cannot  be  poffibly  loaded 
there,  the  feafon  for  (hipping  fruit  being  long  fince  paffed;  and 
your  now  making  fuch  voyage  mud,  as  you  well  know,  be  wholly 
ufelefs  and  nugatory.     Dated  the  4th  day  of  July  1 801. 

(Signed)         "  William  Hubbard." 

In  the  month  of  January  1801,  after  the  fame  embargo  had 
taken  place,  the  Defendant  applied  to  the  captain  to  give  back 
his  letters  of  advice,  but  he  refufed  to  deliver  them  up,  and  (aid 
he  would  deliver  them  to  the  agent  for  the  owners  in  town. 
From  that  time  no  notification  was  made  by  either  party  that 
the  contra&  (hould  not  be  proceeded  upon  till  the  captain  ap- 
plied to  the  Defendant,  as  before  mentioned.  The  whole 
freight  of  the  (hip,  under  the  memorandum  for  the  charter, 
would  have  amounted  to  748/.  2s.  6a\,  but  the  a&ual  damage 
the  Plaintiffs  fuftained  out  of  pocket  by  the  expences  of  failing 
upon  the  voyage  till  the  (hip  was  driven  back,  by  paying  the 
fhilors  during  the  embargo,  and  by  the  damages  fuftained, 
amounted  to  the  fum  of  397/*  6s.  6d~>  for  which  the  verdift  was 
given. 

The  queftion  for  the  opinion  of  the  Court  was,  whether 
the  Plaintiff  was  entitled  to  recover  either  the  faid  fum  of  748/. 
2$.  6d.  or  the  fum  of  397/.  6s.  6d.  or  any  part  thereof;  if  not,  a 
aonfuit  to  be  entered. 


*93 
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This  cafe  was  twice  argued  j  firft  in  Eajler  term  laft  by  Bag- 
ley  Serjt.,  for  the  Plaintiffs,  niul  Befl  ScrjL,  for  the  Defendant; 
and  again  in  Trimly  term,  by  Skephsrd  Serjt.,  for  the  former, 
and  Lens  Serjt.,  for  the  latter. 

Arguments  far  the  Plaintiffs.  The  embargo  laid  upon  Saxdi/h 
fliips  by  the  government  of  this  country  on  the  15th  of  Janxanf 
1801,  did  not  put  an  end  to  the  contract  between  the  Plaintifi 
and  the  Defendant.  When  the  embargo  vat  taken  on"",  the 
captain  was  bound  to  proceed  upon  the  voyage  without  demand- 
ing any  additional  freight,  and  the  merchant  was  bound  to  cm- 
ploy  the  ihip,  and  pay  the  freight  llipuluted  for  by  the  contrafl. 
In  the  prefeut  cafe  it  was  unncceflary  that  the  fliip  mould  a&o- 
ally  have  proceeded  upon  the  voyage  to  entitle  the  Pin  in  tiffs  to 
recover,  becaufc  Uie  Defendant  in  exprefs  term*  discharged  them 
from  that  obligation.  It  may  perhaps  be  contended  that  as  the 
ebjeft  of  the  voyage  was  to  obtain  a  cargo  of  fruit,  and  it  begun" 
mipofliblc,  in  coiiiequence  of  the  embargo,  that  the  fhip  mould 
arrive  at  St.  Michael's  until  after  the  fruit  frafbn,  the  Defendant 
was  discharged ;  but  as  the  delay  was  not  owing  to  any  negleii 
of  the  captain,  and  no  time  of  arrival  was  ftipulated  for  in  the 
contract,  he  would  be  entitled  to  freight  at  whatever  time  be 
might  arrive.  The  fliip  might  have  been  prevented  from  arriv- 
ing in  time  by  other  accidents,  as  well  as  by  an  embargo,  fnch 
as  wind,  weather,  and  detention  of  pirates,  Sfc,  and  yet  in  fnch 
cafe  the  Defendant  mult  have  paid  the  freight;  if  therefore  it  woe 
intended  that  the  confluences  of  an  embargo  fhould  have  been 
fuftamed  by  the  Plaintiff*,  tltcre  mould  have  been  an  cxpreis  claafe 
o  tliat  tlfc&  in  the  agreement.     The  cafe  of  llailiru  v,  Clarke, 
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introduced  filch  an  exception  into  their  contract;"  and  he  cites 
Paradine  v.  Jane,  AUeyney  27.  in  which  cafe  it  was  decided 
that  where  a  party  by  his  own  contrail  creates  a  duty  and 
charge  upon  himfel£  he  is  bound  to  perform  it,  notwithftanding 
any  accident  by  inevitable  neceffity,  becaufe  he  might  have  pro-r 
vided  againft  it  in  his  contract.  Though  the  cafe  of  Draddy 
v.  Deacon,  2  Vern.  242.  tends  to  fhew,  that  an  embargo  diflblves 
the  contrail  between' the  freighter  and  fliip  owners,  yet  it  will  be 
fufficient  to  fay  that  Draddy  v.  Deacon  was  over-ruled  in  Had- 
ley  v.  Clarke.  An  embargo  is  an  ail  of  precaution,  and  mull 
be  considered  merely  as  a  temporary  meafure,  in  which  refpefl 
it  differs  from  an  ail  of  hofttfity;  and  this  diftinilion  is  taken 
Violin.  Comment,  torn.  i.p.  626, 627.  It  does  not  amount  to  an 
interdiilion  of  all  commerce;  but  only  to  a  fuipenfion;  and, 
therefore,  tlje  freighter  mult  await  the  termination  of  the  fuf- 
penfion,  and  then  fulfil  his  contrail.  With  refpeil  to  the  ex- 
ception contained  in  the  agreement  of  "  the  reftraint  of  princes 
and  rulers,"  it  was  clearly  introduced  for  the  benefit  of  the  cap- 
tain, who  was  to  proceed  with  all  convenient  fpeed,  fubjeil  to 
that  exception,  and  cannot  therefore  be  adduced  as  an  excufe 
for  non-performance  of  that  part  of  the  contrail,  to  which  it 
-was  never  intended  to  apply.  On  this  part  of  the  fubjeil,  and 
indeed  upon  the  whole  cafe,  a  late  opinion  of  Lard  Kenyan 
at  Guildiallj  in  a  cafe  of  Blight  v.  Page^  is  a  ftrong  au- 
thority (a).  Nor  can  it  be  faid,  by  way  of  anfwer  to  the  Plain- 
tiff's claim,  that  if  the  freight  in  this  cafe  be  paid,  the  owners 
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(a)  Blight  and  Other*  v.  Page,  Sittings  at 
Guildhall  after  Mtebaelmtt  term  1801,  co- 
ram Lord  Kenyon. 

This  was  an  a&ion  upon  a  memorandum 
for  a  charter-party. 

By  the  memorandum  it  was  agreed  be- 
tween the  Plaintiffs,  who  were  owners  of 
the  (hip  Favourite,  and  the  Defendant,  that 
the  did  (hip,  being  tight,  t5V.  mould  with 
all  convenient  fpeed  fail  and  proceed  to 
ZJAau,  or  fo  near  thereto  as  (he  could  fafely 
jet,  and  there  load  from  the  factors  of  the 
Defendant  a  full  and  complete  Cargo  of  bar- 
ley, in  bulk  not  exceeding  what  the  laid 
fhip  could  reafonably  How  and  carry,  over 
«nd  above  her  tackle,  tsfc, ;  and  being  fo 
loaded  (hould  therewith  proceed  \o  Berwick, 
or  fo  near  thereto  as  (he  Could  fafely  get, 
and  deliver  the  fame,  on  being  paki  frei&hc 
at  and  after  the  rate  of  8j.  id.  ptr  quarter, 


with  two  thirds  port  charges  and  pilotage  as      £a  a  c  f^ 
cuftomary,  (reftraints  of  princes  and  rulers  *    £*a  »  - - 


during  the  laid  voyage  always  excepted,) 
one  half  "Of  the  freight  to  be  paid  on  un- 
loading and  right  delivery  of  the  cargo,  and 
the  remainder  in  two-  months  following- 
Thirty  running  days  to  be  allowed  the  (aid 
merchant,  if  the  (hip  was  not  (boner  d'*f • 
patched,  for  loading  the  faid  fhip  at  LUhaa 
and  unloading  at  Berwick,  and  ten  days-on 
demurrage  over  and  above  the  faid  laying 
days,  at  3/  ferday. 

The  Favourite  failed  on  her  voyage  and 
proceeded  to  Liebau;  hut  immediately  on 
her  arrival  m  the  roads  of  that  place  the 
captain  was  infoimed  by  thes  factors  of  the 
Defendant  that  the  Ruffian  Government  bad 
prohibited  the  exportation  of  barley,  aad 
that  it  was  therefore  out  of  their  power  to 
fuintfh  the  intended  cargo*  The  captain, 
4  bow« 
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i  Boa.        of  a  Svxdi/k  veffel  will  be  paid  for  not  doing  that  which  they 
—      were  prevented  from  doing  becaufe  they  were  Swedes,  and  thu 
BtdA'TDthw     obt*"1  an  indemnification  for  the  acts  of  the  Britifh  Government 
-  v.  out  of  the  pocket  of  a  Britijh  merchant ;  for  the  cafe  mnft  be 

decided  upon  a  general  rule  of  law,  equally  applicable  to  the 
prefent  cafe  as  to  that  of  a  Briti/h  captain  detained  by  an 
embargo  in  a  port  of  Sweden,  after  having  entered  into  a  con- 
tract with  a  Swedi/k  merchant,  and  filing  in  this  country. 
Although,  upon  the  above  principles,  the  Plaintiffs  may  per- 
haps be  entitled  to  recover  the  whole  freight,  amounting  to 
748J.  2j.  t5rf.,  yet  they  only  infill  upon  the  fum  of  397^.  6s. 6d~, 
being  the  expences  incurred  by  them  in  purfuance  of  a  contract 
which  the  Defendant  has  refuted  to  fulfil. 

■Arguments  for  the  Defendant.  It  is  not  neceuary  to  contefi 
any  part  of  the  doctrine  laid  down  in  Hadley  v.  Clarke.  In 
that  cafe  there  was  nothing  which  required  that  the  contract 
would  be  performed  within  a  particular  time;  but  the  object 
of  the  contract  in  the  prefent  cafe  was,  that  the  Plaintiff's 
ffatp  fhould  proceed  to  St.  Michael's  before  the  next  fruit 
leafon,  and  that  the  Defendant  fliould  nirnifh  a  cargo  of  fruit 
Although  no  time  for  the  performance  of  the  contract  be  ex- 
prefled,  yet  the  nature  of  the  contract  neceflarily  imputes  a 
limit  to  the  time  within  which  it  was  to  be  performed ;  and 
the  poffibility  of  performing  the  contract  within  that  period 

howtver,  entered  tint  port  of  Zittat,  and  rain  hiiriftlf  to  remain  it  Lidn  after  the 

■Iter  continuing  there  forty  nine  dayi,  re-  notice  which  he  had  received. 

tiirBediiiball»ittoJn-*»*.  Lord  J&™,  Ch.  J.       I  >m  daMi 

The  aft™  «•  broueht  to  recover  4ro/.  apinfl  the    Defendant  upon  the  point  of 
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having  been  prevented  by  an  act  of  ftate,  the  contract  was 
neceflarily  put  an  end  to;  for  where  a  party  is  prevented 
from  performing  his  contract  by  the  interference  of  the  law, 
lie  is  not  refponfible  to  thofe  with  whom  he  contracts.  The 
embargo  in  thip  cafe  was  not  like  thofe  in  Hadley  v.  Clarke  and 
Blight  v.  Page,  but  was  in  the  nature  of  an  act  of  hoftility  againft 
the  fubje&s  of  Sweden,  and  if  the  Swedj/h  captain  be  allowed  to 
recover  damages  againft  the  Britijh  merchant  for  non-perform- 
ance of  a  contract  which  he  was  prevented  from  performing  by 
the  act  of  the  Britifli  ftate,  the  object  of  the  ftate  will  be  de- 
feated, and  inftead  of  operating  againft  the  fubjects  of  Sweden 
will  be  turned  againft  the  fubjects  of  this  country*  Indeed  the 
daufe  which  excepts  the  reftraints  of  rulers  and  princes,  muft 
equally  extend  to  both  parties ;  apd  if  it  will  excufe  the  De- 
fendant from  not  proceeding  on  the  voyage,  it  will  equally  excufe 
the  Plaintiff  from  not  fu^niihing  a  cargo.  In  Molloy,  b.  2.  c.  4. 
Jl$.  it  is  faid,  "  if  the  fhip  in  her  voyage  becomes  unable  without 
the  matter's  fault,  or  that  the  fliip  be  arretted  by  fome  prince  or 
ftate  in  her  voyage,  the  matter  may  either  mend  his  (hip  or  freight 
another."  Now  the  Swedi/h  fhips  only  being  reftrained  by  the 
embargo  laid  on  in  this  cafe,  the  Plaintiff  fhould,  in  order  to 
entitle  himfelf  to  fue  the  Defendant  on  his  contract,  have  offered 
to  fend  feme  other  fliip  not  within  the  restriction  of  the  em- 
bargo. With  refpect  to  the  cafe  of  Paradine  v.  Jane,  there  is 
a  great  diftinction  between  that  which  is  done  after  a  man  is  let 
into  poflfeffion  and  that  which  prevents  his  getting  poffeffion.  If 
in  that  cafe  Prince  Rupert  had  prevented  the  leffor  from  putting 
the  leflee  into  poffeffion  the  former  could  not  have  recovered 
rent  againft  the  latter  without  fhewing  that  he  had  been  put  into 
poffeffion.  The  fame  principle  and  diftinction  may  be  applied 
to  the  cafe  of  Blight  v.  Page,  where  the  fhip  having  proceeded 
on  her  voyage,  was  prevented  from  completing  it  by  an  embargo 
in  a  foreign  port,  laid  on  by  the  Government  of  that  country; 
but  here  the  fhip  was  prevented  from  commencing  the  voyage 
by  the  Government  of  the  country  where  the  contract  was  made. 
This  diftinction  is  exprefsly  laid  down  in  Abbotts  Treatije  on 
merchant  fhips  and  feamen,  p.  339,  340.  where  it  is  faid  that  if 
the  Government  of  the  country  to  which  the  fhip  and  cargo 
belong  fhould  prohibit  the  exportation  of  the  commodities  com- 
posing the  cargo,  the  law  of  that  country  would  give  no  damages 
againft  the  merchant;  on  the  other  hand,  if  a  merchant  hire  a 
ihip  to  go  to  a  foreign  port,  and  covenant  to  furnifh  a  lading 
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1802.        there,  a  prohibition  by  the  Government  of  that  country  to  fbxnifii: 
—  the  intended  articles  neither  diffolves  the  contract  nor  abfolatehr 

Tootiko      denies  a  non-performance  of  it. 

..  Cur.  oar.  naC 

Hvrbaid.  -j-he  opinion  of  the  Court  was  now  delivered  by 

Lord  Alvanley  Ch.  J.  The  Defendant  in  this  cafe  having 
exprefuly  dilpenfed  with  the  Plaintiff's  proceeding  to  St.Michud's 
for  the  cargo  as  Coon  as  the  embargo  was  at  an  end,  no  queftion 
can  arife  as  to  the  right  of  the  latter  to  recover  in  this  action 
on  the  ground  of  his  not  having  performed  Ins  part  of  the  eon- 
t  tract.     The  only  quefl  ion  therefore  will  be,  Whether  the  De- 

fendant was  bound  by  the  terms  of  the  charter-party  to  rtirnifh 
a  cargo  to  the  Plaintiff,  notwith Handing  the  intervention  of  the 
embargo?  I  will  firft  confidur  for  what  purnofe  and  for  whole 
benefit  the  words  "  reitraint  of  princes  and  rulers  during  the 
(aid  voyage  always  excepted"  were  inferted  in  the  charter-party. 
It  appears  to  me  that  they  were  introduced,  tor  the  benefit  of 
the  matter,  not  of  the  merchant,  and  that  the  true  coiutru&ioa 
of  the  charter-party  is  this:  the  captain  engages  to  go  to  St.  Mi- 
chael's, reitraint  of  princes  excepted,  and  the  merchant  engages 
to  employ  him  and  furnifli  the  iliip  with  a  cargo.  Lord  Kenycm, 
in  the  caie  of  Blight  v.  Pagf,  put  this  conftr  net  ion  on  an  inftru- 
ment  nearly  limilar  with  the  prefent.  If  then  this  had  not  beta 
the  cafe  of  a  Svadift  iliip  hired  by  an  Engtifh  merchant,  the 
merchant  would  have  been  under  the  neceffity  of  fornifhing  the 
(hip  with  a  cargo  if  (lie  had  arrived  at  St-.  MichaePs,  as  fbon  m 
the  conveniently  might  after  the  embargo  was  taken  off,  although 
by  arriving  after  the  fruit  feafon  was  over  the  object  of  ti 
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terms  of  their  contract.   The  obje&  of  the  voyage  might  equally 
have  been  defeated  by  the  a6l  of  God  as  by  the  a&  of  the  ftate; 
mb  if  the  fhip  had  been  weather-bound  until  the  fruit  feafon  was 
over,  and  yet  in  that  cafe  the  merchant  would  have  been  bound 
to  fulfil  his  contract.    The  principle  oiHadley  v.  Clarke  is  this; 
that  an  embargo  is  a  circumftance  againft  which  it  is  equally 
competent  to  the  parties  to  provide  as  againft  the  dangers  of  the 
feas ;  and  therefore  if  they  do  not  provide  againft  it  they  muft 
abide  by  the  confequences  of  their  contract.     But  is  there  no 
diftin&ion  between  an  embargo  laid  on  for  general  purpofes 
and  an  embargo  in  the  nature  of  partial  hoftilitics?    By  this 
embargo  all  Swedi/h  veffels  in  tlio  ports  of  England  were  de- 
tained, and  the  crews  made  prifbners.     The  obje&  of  this  muft 
have  been  to  make  a  fpecies  of  reprifal  on  the  ftate  of  Sweden ; 
which  we  fitting  here,  and  every  good  Briti/h  fubjeft,  muft  con- 
fider  as  an  a£l  juftified  by  the  conduft  of  the  Court  of  Sweden 
towards  this  country.   If  fiich  an  embargo  had  been  laid  on  by  a 
foreign  prince,  though  in  the  nature  of  hoftility,  I  defire  not  to 
be  underftood  as  giving  any  opinion  whether  in  fuch  cafe  the 
contrad.  would  have  been  defeated  or  merely  fiifpended,  though 
I  certainly  have  an  opinion  upon  the  fubje£t.     The  ground  of 
our  determination  is  not  merely  that  the  embargo  partook  of 
the  nature  of  hoftility,  but  that  it  was  in  the  nature  of  hoftility 
by  the  Government  of  Qreai  Britain,  of  which  the  merchant  is 
a  fiibjeA,  where  the  charter-party  was  entered  into,  and  in  the 
courts  of  which  the  Swedi/h  captain  now  feeks  {ompen&tioin 
Taking  the  cafe  of  Hadley  v.  Clarke  to  have  gone  all  the  length 
which  I  have  ftated,  this  great  queftion  remains  to  be  decided, 
Whether  a  Briti/h  fiibje&  fhall  be  compelled  to  indemnify  a 
Swede  againft  all  the  a£b  of  the  Briti/h  Government  which  have 
been  done  to  the  latter  with  a  view  to  refift  the  injuftiee  of  the 
Snoedijk  Court;  and  whether  by  a  charter-party  of  affreightment 
it  fhall  be  competent  to  a  foreigner  to  defeat  all  the  effefts  of  the 
Britijh  embargo,  and  throw  the  burthen  upon  a  Briti/h  fubjeA? 
We  are  of  opinion  that,  on  principles  already  eftabliflied,  it 
would  be  a  total  violation  of  every  rule  by  which  the  Courts  have 
been  governed  refpecting  aclions  Drought  againft  BrHi/fi  fubje&s 
by  perfoHS  in  a  more  or  lefs  extenfive  degree  of  hoftility,  to 
fofler  this  Plaintiff  to  recover.     Whatever  opinions  may  for- 
merly have  been  entertained,  it  muft  now  be  taken  as  a  decided 
point  that  an  infurance  upon  enemies'  property  is  illegal?  and 
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this  Court  has  determined  that,  though  at  the  time  of  the  in- 
furance the  allured  belonged  to  a  ftate  in  amity  with  this  country, 
yet  that  the  policy  docs  not  cover  a  lofs  anting  from  a  capture 
made  by  a  Brityii  cruifer  in  confequence  of  a  war  having  broken 
out  between  this  country  and  the  ftate  of  which  the  allured  is  a 
flibjeel  (a).  Let  us  next  coniider  whether  an  infurance,  for  the 
benefit  of  a  foreigner,  againft  the  effects  of  a  Briti/h  embargo, 
fuch  as  this,  would  be  legal.  In  the  cafe  of  Botch  v.  Edie{b\ 
the  Court  exprefsly  declined  giving  any  opinion  upon  the  point 
We  are  now  called  upon  to  give  an  opinion.  I  have  no  difficulty 
in  laying,  and  my  Brothers  concur  with  me  in  thinking,  that  it 
would  be  illegal  What  is  the  effect  of  fuch  an  infurance?  It 
is  to  refcue  the  foreigner  from  thofe  evils  which  it  is  the  object 
of  the  Briti/h  Government  to  inflict.  If  the  King  could  not  lay 
fuch  an  embargo  without  affecting  his  own  fubjects,  he  would 
not  lay  it  at  all;  and  the  policy  of  the  ftate  would  be  defeated. 
I  do  not  mean,  however,  to  intimate  that  the  Brityh  merchant 
might  have  maintained  an  action  againft  the  Swede  for  not  pro- 
ceeding on  the  voyage  notwithstanding  the  intervention  of  tab 
embargo.  It  might  be  a  very  fufEcient  anfwer  for  the  latter  |o 
fay  that  he  only  engaged  to  fail  if  not  detained  by  the  reftrant 
of  princes,  and  that  the  exception  included  the  Britj/h  Govern- 
ment. It  might  perhaps  be  urged,  that  the  fame  principle  which 
exempts  the  Briti/h  merchant  from  the  confequence  of  the  acts 
of  the  Briti/h  Government  will  prevent  the  Swede  from  taking 
advantage  of  them ;  but  it  might  be  going  too  far  to  hold  that 
the  acts  of  the  Briti/h  Government  mould  not  only  deprrre 
the  Svxtle  of  the  benefit  of  what  he  might  have  earned,  but 
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fealfba  cafe  of  Williams  v.  licyd\  Sir  Wm.  Jones,  179.  where  the  1802. 
Defendant,  who  had  agreed  to  re-deliver  a  horfe  upon  requeft 
which  had  been  lent  to  him,  was  held  to  beexcufed,  becaufe  the 
horfe  had  died  before  any  requeft  made.  Hie  principle  efta- 
bliihed  by  thefe  cafes  appears  to  be  this ;  that  if  a  party  contraA 
to  do  any  thing,  he  Audi  be  bound  to  the  performance  of  his 
contract,  if  from  the  nature  of  that  contract  it  is  capable  of 
being  performed,  and  legally  may  be  performed.  But  where 
the  policy  of  the  (late  intervenes  and  prevents  the  performance 
of  the  contraft,  the  party  will  be  excufed  ;  and  fo  if  a  party  who 
has  covenanted  not  to  do  fbmething  is  directed  by  a£t  of  parlia*- 
raent  to  do  that  very  thing,  he  is  releafed  from  his  covenant ; 
Bremjier  v.  Kitchin,  1  Ld\Raym.  321.  where  Lord  Holt  fays, 
"  the  difference  where  an  a&  of  parliament  will  amount  to  a 
repeal  of  a  covenant  and  where  not,  is  this ;  where  a  man  cove- 
nants not  to  do  a  thing  which  it  was  lawful,  for  him  to  do,  and 
an  ad  of  parliament  comes  after  and  compels  him  to  do  it, 
there  the  a6l  repeals  the  covenant,  and  vice  versi,  Dyer  27. 
pi.  1 78. 1 86,  7,  8. ;  but  where  a  man  covenants  not  to  do  a  thing 
which  was  unlawful  at  the  time  of  the  covenant,  and  afterwards 
an  a&  makes  it  lawful,  the  a£t  does  not  repeal  the  covenant, 
Dyer  48.  pi.  5."  The  point  now  in  difpute  is  Reported  by  Mr. 
Park  to  have  arifen  in  Bifchqffv.  Agar  (a),  but  the  cafe  went  off 
upon  another  ground,  and  no  opinion  was  given  upon  the  quefV 
tion,  Whether  an  embargo  be  a  rifk  within  the  policy  or  not  ? 
My  Brother  Mar/hall,  in  his  treatife,  p.  437.  fays,  "if  a  Briti/h 
fhip  be  arrefted  or  feized  by  the  authority  of  the  Briti/h  Go- 
vernment from  ftate  neceffitv,  this  fhall  be  a  detention  within 
the  meaning  of  the  policy  for  which  the  infurer  is  liable."  When  10  Esji,  53*. 
we  find  an  opinion  in  a  text  writer  upon  any  particular  point, 
we  mull  confider  it  not  merely  as  the  private  opinion  of  the  au- 
thor, but  as  the  fuppofed  refult  of  the  authorities  to  which  he 
refers.  The  authorities  there  cited  are  Emerigon,  vol.  1.  p.  541.  • 
and  Valin,  vol.  2.  p.  134.  It  does  not  appear  to  me  that  thofe 
two  authors  warrant  the  opinion  adopted,  at  leaft  to  the  extent 
to  which  it  is  adopted ;  but  that  it  is  rather  deduced  from  an 
opinion  thrown  out  by  Lord  Holt  in  Green  v.  Young,  2  LtL 
Raym.  840.  where  it  being  a  queftion  whether  an  embargo  laid 
on  by  the  Briti/h  Government  would  excufe  the  infurers,  Lord 
JHolt  "  feemed  to  incline  that  it  would  not,  and  that  this  was 
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within  detention  of  princes,  fyc. ,-"  but  he  gave  no  abfoluteopinion, 
becaufe  the  cafe  was  referred.  That,  however,  appears  to  have 
been  a  queftion  arifing  between  two  Britijh  fubjects,  with  re- 
fpect  to  which  I  defire  to  be  underftood  as  giving  no  opinion. 
Perhaps  there  may  be  no  great  reafon  why  one  Brit\/k  fubjefl 
ihould  not  inlure  another  again  ft  the  effects  of  an  embargo  laid 
on  by  the  Britijh  Government;  the  policy  of  the  ftate  is  not 
concerned  in  preventing  fuch  an  infurancc.  But  the  cafe  ii 
very  different  where  the  embargo  is  laid  on  by  way  of  hoftiliiy 
and  reprifal  againft  foreign  fubjects.  All  the  cafes  admit  that 
where  a  party  has  been  difabled  from  performing  his  contract 
by  his  own  default,  it  is  not  competent  to  him  to  allege  the  cir- 
cumftances  by  which  he  was  prevented  as  an  exenib  for  hit 
oraiffion.  Mny  not  the  lots  which  the  prefent  Plaintiff  has  fnf- 
tained  be  confidered  in  a  political  point  of  view,  as  arifing  from 
his  own  default  ?  He  undertook  to  proceed  with  all  convenient 
fpeed,  and  if  he  had  loitered  it  would  have  been  an  anfwer  to 
this  action.  Then  mult  not  every  fubject  of  the  Snedi/k  ftatt 
be  anfwerablc  for  what  we  mud  confider  as  an  act  of  aggreffioa 
on  the  part  of  his  fovereign  ?  Perhaps  if  the  embargo  had  been 
laid  on  by  a  third  (late,  it  might  only  have  produced  a  fnfpett- 
fion  of  the  contract,  upon  the  principle  that  the  hnpoflibuity  of 
proceeding  had  not  arifen  from  the  default  of  the  Swedi/h  cap- 
tain. But  here  the  impombility  has  arifen  from  an  act  of  the 
Britijh  Hate,  to  which  all  His  Majcfty's  fubjects  are  parties,  oo- 
cafionedby  an  act  of  the  SwediJA  Court,  to  which  all  the  fobjeAi 
of  Sweden  are  parties. 

Per  Curiam,  .  Judgment  of  Nonfnit 
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a  carpenter,  and  entered  into  articles  at  Martinique^  to  ferve  on  .1 802. 
board  the  (hip  Progre/s,  of  which  tfye  Defendant  was  mailer,  on 
her  homeward  voyage;  that  on  the  arrival  of  the  (hip  in  the 
port  where  (he  was  to  have  been  moored,  but  before  die  was  ao-  Frost. 
tnally  moored,  the  Plaintiff  together  with  moft  of  the  other  fea- 
men,  the  fliip  being  under  the  command  of  the  mate,  went  on 
ihore  and  never  afterwards  returned ;  but  to  (hew  whether  be 
had  or  had  not  obtained  permiffion  to  quit  the  (hip,  either  in 
writing  or  otherwile,  no  evidence  was  offered.  On  the  part  of 
the  Defendant  it  was  contended  that  the  Plaintiff,  by  deferting 
irom  the  (hip  before  flie  was  a&ually  moored,  had  forfeited  his 
whole  wages,  under  2  Geo.  z.  c.  36.^  3.,  or  at  leaft  that  he  had 
forfeited  a  month's  wages  to  Greenwich  hofpital,  by  abfenting 
himfelf  without  leave  in  writing,  which  film  the  Defendant  was 
entitled  to  f  et-off,  he  being  obliged  to  debit  himfelf  to  Green- 
wich  hofpital  for  the  amount,  under  the  2  Geo.  2.  c.  36.  Jl  6.  &  9. 
Injury?  under  his  Lordfhip's  dire&ion,  found  averdi&fbr 
the  Plaintiff,  fubje&  to  the  opinion  of  the  >Court  upon  both 
points. 

Accordingly  a  rule  nifi  having  beep  obtained  on  a  former  day 
-for  fetting  afide  or  reducing  this  verdi6i, 

Cockcll  SerjU  now  (hewed  oaufe;  firft,  as  the  Plaintiff  quitted 
the  (hip  in  company  with  the  reft  of  the  feamen,  and  no  objec- 
tion appears  to  have  been  made  to  his  fo  doing,  it  is  not  to  be 
prefumed  that  he  quitted  her  without  leave ;  and  indeed  the 
jury,  by  their  verdift,  have  negatived  the  fa&  of  defertion.  If 
he  ahfented  himfelf  without  leave  in  the  pool,  ftill  that  will 
not  amount  to  a  defertion,  by  which  his  whole  wages  will  be 
forfeited,  <fuch  forfeiture  being  only  incurred  under  iGeo.  2.  c.  36. 
Jl  3.  by  defertion  in  parts  beyond  the  feas.  2<lly,  The  2  Geo.  2. 
c  36. yj  6.  dire&s,  that  in  cafe  any  feaman  (hall  leave  the  (hip 
before  he  has  obtained  a  difchargein  writing  from  the  mafter  or 
commander  or  other  perfon  having  charge  of  the  (hip,  he  (hall 
forfeit  one  month's  pay,  to  be  recovered,  applied,  and  difpofed 
of  as  thereinafter  directed ;  and  the  9th  fe&ion  authorifes  the 
mafter,  commander,  or  owners,  to  dedu£t  out  of  any  feaman's 
wages  all  the  penalties  and  forfeitures  incurred  by  the  aft,  and 
to  enter  them  in  a  book,  which  book  is  to  be  figned  by  the 
mafter  or  commander  and  two  principal  offices  of  the  (hip,  fet- 
ting forth  that  the  penalties  and  forfeitures  contained  in  (uch 
book  are  the  whole  penalties  and  forfeitures  (topped  during  the 
wyage,  which  penalties  and  forfeitures,  except  the  forfeiture 

for 
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for  defertion,  fhall  go  to  Greenwich  hofpital,  and  be  paid  and 
accounted  for  by  the  mailer  or  commander  to  the  officer  who 
colle&s  the  fixpence  per  month.  The  offence  by  which  the  for- 
feiture of  a  month's  wages  is  incurred  is  leaving  the  fhip  without 
a  difcharge  in  writing ;  it  was  incumbent  therefore  on  the  De- 
fendant to  Oiew  that  he  had  quitted  the  fhip  without  fuch  dif- 
charge, which  might  have  been  done  by  calling  foine  of  the 
officers  of  the  fhip;  but  at  all  events  before  the  mafter  could  take 
advantage  of  this  forfeiture  he  was  bound  to  fhew  that  he  had 
himfelf  complied  with  all  the  requifites  of  the  ftatute,  by  pro- 
ducing a  book  containing  an  entry  of  the  forfeiture,  and  figned 
in  the  maimer  directed  by  the  ftatute. 

Shepherd  and  Vaughan  Serjts.  in  fupport  of  tlie  rule.  The 
articles  entered  into  in  purfuance  of  the  ftatute  provide,  "  that 
24  hours  abfence  without  leave  fhall  be  deemed  a  total  defer- 
tion, and  render  the  feamen  and  mariners  liable  to  the  forfei- 
tures and  penalties  contained  in  the  e£L&  therein  recited,"  which 
are  2  Geo.  2.  c.36.  and  37  Geo.  3.  c.  73.  This  inuft  relate  to 
abfence  during  the  voyage,  which  is  not  at  an  end  until  the  fhip 
is  moored  and  her  cargo  delivered.  It  is  fuppofed,  however, 
that  the  forfeiture  of  the  whole  wages  mull  be  confined  to  de- 
fertion in  foreign  ports ;  but  can  it  be  fuppofed  that  if  a  feaman 
defer!  in  the  Britifh  channel,  or  between  Orford  Nefi  and  tot 
North  Foreland,  which  is  the  moll  dangerous  part  of  the  whols 
navigation,  he  fhall  only  be  fubject  to  the  forfeiture  of  a  month's 
wages  ?  By  the  articles  every  feaman  agrees  to  do  his  duty,  and 
not  to  go  on  more  without  leave  "  till  the  voyage  is  ended,  and 
the  fhip  difeharged  of  her  cargo,"  and  in  default  thereof  to  bt 
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The  jury  therefore  have  found  a  verdi6l  unfupported  by  evi-        1802. 

dence.     It  cannot  be  contended  that  the  fixth  feci  ion  qf  2  Geo.  2.  *   — 

€•36.,  which  fubjefts  the  feaman  to  the  forfeiture  of  a  month's      Frontini 
wages  for  leaving  the  fliip  without  a  difcharge  in  writing,  ope-       Frost. 
rates  to  deftroy  the  effect  of  a  forfeiture  for  defertion  before  the 
Ihip  has  been  moored ;  fince  the  forfeiture  created  by  that  feclion  ' 

is  confined,  as  appears  by  the  preamble,  to  quitting  the  fhip  - 
"  after  her  arrival  at  her  unlivering  port,"  and  before  flie  is  un- 
laden. 2dly,  It  was  not  poffible  for  the  defendant  to  prove  the 
want  of  leave  in  writing ;  fir  if  a  party  abfent  hinifelf  clan- 
deftinely,  without  firft  demanding  pcrmiflion,  no  refufal  can  be  • 
proved.  It  is  fuflicient  to  mew  that  he  was  abfent  to  throw  the 
onus  on  him  of  proving  a  difcharge  in  writing.  If  then  the 
Plaintiff  abfented  himfelf  without  leave  in  writing  he  incurred 
the  penalty  impofed  by  the  a6t,  fof  which  the  Defendant  is  bound 
to  account  to  Greenwich  Hofpital;  and  it  is  no  anfwer  to  fay 
that  the  Defendant  has  neglected  to  comply  with  fome  of  the  » 

regulations  of  the  a&,  fince  the  flatute  has  impofed  a  penalty 
upon  him  if  he  does  not  render  an  account. 

Lord  Alvanley  Ch.  J,  An  attempt  has  been  made  to  put  a 
new  conftruclion  on  the  articles  in  this  cafe,  which  are  in  the 
ufual  printed  form  (a).  Thofe  articles  provide  that  24  hours 
abfence  without  leave  fhall  be  deemed  a  total  defertion,  aud  ren- 
der every  feaman  liable  to  the  forfeitures  and  penalties  in  the 
2  Geo. 2.  c.  36.,  and  the  37  Geo.%.  c.  73.  But  this  claufe  of  the 
articles  cannot  be  fuppofed  to  render  feamen  liable  to  the  pe- 
nalty impofed  by  thofe  a6ls  for  defertion  in  cafes  to  which  the 
a&s  themfelves  do  not  apply.  Now  it  is  clear  that  the  inten- 
tion of  the  legiflature  in  inflicting  a  forfeiture  of  the  feaman's  / 
whole  wages  for  defertion  by  2  Geo.  2.  C.36.JI  3.  was  confined 
to  the  cafe  of  his  refufing  to  proceed  on  the  voyage,  or  quitting 
the  fhip  abroad,  by  which  the  mafter  might  be  expofed  to  the 
neceflity  of  hiring  another  perfon  to  fupply  his  place  at  an  ex- 
orbitant rate  of  wages.  It  is  provided  by  the  fifth  fection,  that 
if  any  feaman  fhall  abfent  himfelf  without  leave  from  the  com- 
manding officer,  he  fhall  forfeit  two  days'  pay  to  the  ufe  of 
Greenwich  Hofpital  The  meaning  of  thefe  two  fections  is, 
that  if  the  failor  run  away  before  the  voyage  is  commenced, 
or  in  ports  beyond  the  feas,  he  fhall  forfeit  his  whole  wages ; 

(*)  See  the  Schedule  to  37  Geo.  3.  t.  73.  T 

VOI-  III.  X  if 
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1803.        if  he  abfent  himfelf  during  the  voyage  and  return,  lie  ftiall 
■■  forfeit  two  days'  pay.     It  having  been  found,  however,  that  iea- 

Fiontwi  men  were  in  the  habit  of  quitting  the  lhip  after  her  arrival  at  the 
Emit.  port  of  delivery,  and  before  the  lhip  was  unladen,  s  claufe  was 
,  introduced  authoriiing  the  mailer  to  deduct  a  month's  wagei 

where  any  feaman  was  guilty  of  fuch  offence.  And,  to  prevent 
perfons  from  fetting  up  a  pretended  permiffion,  it  was  provided 
that  the  permiffion  mould  be  in  writing.  But  if  the  matter 
make  this  deduction,  he  mould  immediately  make  an  entry  to 
that  effect  in  a  book  to  be  kept  for  that  purpoic;  which  book 
mult  be  figned  by  himfelf  and  two  principal  officers  of  the  lhip. 
,  Unlefi  this  be  complied  with  I  do  not  fee  how  the  mafter  is  to 

avail  himfelf  of  the  deduction  by  way  of  fet-ofFin  an  action  for 
the  wages.  The  ticxt  emeftion  is,  Whether  the  cafe  were  pro- 
perly left  to  the  jury  upon  the  evidence  ?  In  cafes  of  forfeiture, 
the  beft  evidence  of  which  the  nature  of  the  cafe  admits  ought  to 
be  given  by  the  party  who  infills  upon  the  forfeiture.  It  is  laid, 
however,  that  a  negative  cannot  be  proved ;  but  there  are  01*17 
cafes  in  which  it  may,  and  in  this  cafe  it  might  have  been  ihewn 
that  the  mate,  who  at  the  time  had  the  command  of  the  lhip, 
had  not  given  a  difchnrge.  It  appeared  indeed  that  the  Plain- 
tiff went  away  at  the  fame  time  with  moft  of  the  other  fia- 
men  at  a  period  when  he  might  or  might  not  be  wanted,  and 
when  the  feamen  commonly  have  lenve  to  go  on  ftore.  I  think, 
therefore,  that  there  wasa  fair  ground  for  the  jury  to  inferthsl 
the  abfence  was  not  without  permiffion. 

Hooke  J.  (a)     I  am  of  opinion  that  thecaie  was  properly  left 
to  the  jury.    The  Plaintiff  proved  fervice  on  board  the  lhip  upto 
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charge?  To  entitle  him  to  make  this  deduclion,  he  was  bound  1802. 
to  "keep  a  book  and  to  make  an  entry  of  the  intended  deduction* 
and  to  procured  the  fignature  of  the  two  chief  officers  on  board ; 
had  he  done  fo,  there  would  have  been  ftrong  evidence  of  the  iaosr.. 
Plaintiff  having  quitted  the  fliip  without  leave.  If  the  Defendant 
be  under  the  circumftances  of  this  cafe  liable  to  Greenwich  Hos- 
pital for  the  dedu&ion,  he  muft  take  the  confequences  of  his  own 
negle£L 

Chambre  J.  If  the  jury  have  found  properly  that  the  Plain- 
tiff never  deferted  without  leave,  that  finding  difpofes  of  the 
whole  cafe.  It  is  infifted  that  it  is  incumbent  on  the  Plaintiff  to 
prove  that  he  had  leave  in  writing;  but  the  Defendant,  who 
claims  a  forfeiture,  muft  fhew  that  the  forfeiture  has  really  been,  ' 
incurred ;  and  as  abfence  with  leave  will  not  fubje&  the  feaman 
to  the  forfeiture,  the  Defendant  muft  give  fome  evidence  to 
prove  that  the  abfence  was  of  that  kind  which  entitles  him  to 
make  the  defence  to  which  he  now  reforts.  Indeed  there  are 
other  cafes  where  a  negative  muft  be  proved  (a),  as  in  convic- 
tions on  the  game  laws,  for  deftroying  game  not  being  duly  qua- 
lified, where  (light  evidence  of  the  want  of  qualification  is  re- 
quired (A).  Had  the  mafter  been  the  only  perfon  capable  of 
proving  the  negative  in  this  cafe,  inferior  evidence  might  have 
been  fiifficient  to  repel  the  prefumption  in  the  Plaintiff's  favour ; 
but  it  appears  that  the  mate  had  the  charge  of  the  fhip  at  the 
time  when  the  Plaintiff  left  it,  and  he  might  have  been  called 
to  negative  the  Plaintiff's  having  been  abfent  with  leave.  Under 
the&  circumftances  I  think  the  jury  were  well  warranted  in 
presuming  that  he  had  leave.  An  attempt  has  been  made  to 
put  a  felfe  conftru£lion  on  the  a&  of  parliament  and  the  ar- 
ticles. For  the  purpofes  of  a  general  forfeiture,  the  voyage 
muft  be  confidered  at  an  end  when  the  fhip  arrives  at  the  port 
of  delivery.  If  there  be  any  ambiguity  in  the  3d  feclion  of  the 
aft,  which  infli&s  a  forfeiture  of  the  whole  wages  for  dcfcrtion, 
it  is  explained  by  the  language  of  the  6th  feciion,  which  audio, 

(#)  Where  the  negative  charged  confifts  upon  this  very  point.     It  feems,  however, 

of  a  criminal  neglect  of  duty,  the  law  pre-  in  that  cafe  to  have  been  admitted,  that  ne- 

listnea  the  affirmative, and  throws  the  proof  gative  proof  is  not  required  in  attiosis  upou 

of  the  negative  on  the  party  who  makes  the  the  game  laws  for  penalties:  but  that  in 

charge.     William i  v.  The  Eafi  India  Com-  fuch  actions  the  Defendant    may  be  pre - 

r,  %  Eajf.  192.  fumed  to  be  110/  duly  juatijud,  and  there** 


ny%  7.  1%0/t.  ipz.  mmeu  co  oe  not  auty  muaitpta,  ana  cnere<* 

(i)  See  Rem  w,  Jarvis,  and  the  other  fore  to  have  offended  agaiuii  the  ftatute  law 

cafes  cited  in  Rex  v.  Stone,  1  Eafl.639.  In  of  the  land,  ut  lefs  he  proves  the  contrary 

JE**  v   Stone,  indeed,  the  Judges  of  the  by  (hewing  his  qualification. 
Court  of  Ring's  Bench  were  equally  divided 

x  2                                        rifes 
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riles  the  mafter  to  deduct  two  months'  wages  from  any  tailor 
who  (hall  quit  the  fliip  without  a  difchargc  in  writing  after  her 
arrival  at  the  port  of  delivery.  We  cannot  put  a  reasonable 
conftruclion  on  this  aft  withoutfuppoling.it  to  have  different 
views  in  thefc  two  claufcs.  It  is  argued  that  becaufe  the  failori 
agree  liy  the  articles  to  do  their  duty  and  not  to  go  on  fliorc 
"  till  the  voyage  is  ended  and  die  (hip  difcharged  of  her  cargo," 
without  leave  of  the  mafter,  and  in  default  thereof  to  be  liable 
to  the  penalties  of  the  &&,  the  Plaintiff  is  liable  to  the  penalty  of 
defcrtion  for  having  quitted  the  fliip  before  the  cargo  wa»  un- 
laden. But  the  articles  feem  to  confider  the  end  of  the  voyage 
and  the  difchargc  of  the  cargo  as  diflinft  things;  and  if  the  voy- 
age was  at  an  end  upon  the  arrival  of  the  fliip  at  the  port  of 
delivery,  this  defence  cannot  be  fuftained.  With  refpec\  to  the 
latter  part  of  the  articles,  which  is  fuppofed  to  make  the  arrival 
of  the  fliip  at  the  port  of  difchargc  and  the  delivery  of  the  cargo 
a  condition  precedent,  there  is  nothing  to  warrant  that  conftmc- 
tion ;  and  we  are  not  called  upon  to  ftrain  a  point  in  iavour  of 
ttits  defence. 

Rule  dUchacgei 


w«.i91h.       Humiy  and   Others  t.    The    Royal   Exchange  As- 
surance Company. 


A  partlul  lofi  on  riiuis  was  an  action  on  two  policies  of  infurance  upon  hemp, 
>  policy  0tti^   X    lne  one  for  4,500/.  to  return  il.  -per  cent,  for  foiling  with  con- 
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net  produce,  after  deducting  the  charges  for  freight,  duties,  and         1802* 

other  expences,  would  have  been  5,809/.  is.  lid.;  but  in  confe-      

quence  of  the  damage,  the  grofs  produce  was  only  5,999/.  14s- 4d.     and  o*h2Tr* 
and  the  net  produce  only  3,942/.  35.  1  id.     The  infurance  was  v. 

only  upon  5,900/.  The  Plaintiffs  contend  that  the  average  lofs  exchange 
ought  to  be  computed  in  one  of  the  three  following  ways;  ift,  ac-  Assurance 
cording  to  the  difference  between  what  would  have  been  the  °  A  " 
net  produce  had  there  been  no  damage,  and  the  actual  net  pro- 
duce (which  is  1,866/.  185.,  being  32/.  25.  gd.  per  cent.)  2dly,  By 
9k per  centage  on  the  invoice  price  upon  the  lofs  of  1,866/.  18s. ; 
or,  3dly,  By  a,  per  centage  on  the  fum  infured  upon  the  lofs  of 
1 ,8661.  1 8s.  The  Defendants  on  the  other  hand  contend,  that 
the  lofs  ought  to  be  computed  by  charging  upon  the  invoice 
price  fuch  a  proportion  of  the  difference  between  the  found 
and  damaged  prices  at  the  port  of  delivery  as  the  invoice  value 
bears  to  fuch  found  price,  viz.  that  as  the  found  price  of 
7,799/.  1  is.  id.  had  fuftained  a  lofs  of  1,799/.  l^s'  9^*>  ^ie  m" 
voice  price  of  5,997/.  2s.  id.  will  fuftain  a  loss  of  1,384/.  10s. 
If  the  Court  fliall  be  of  opinion  that  the  Plaintiffs  are  entitled 
to  the  difference  between  what  would  have  been  the  net  produce 
had  there  been  no  damage,  and  the  a£tual  net  produce,  the 
verdicl  (after  deducting  freight,  duties,  and  charges)  is  to  be 
entered  for  2,028/.  2s..  that  is  to  fay,  for  1,896/.  2s.  (being 
32/.  2S.  yd.  pei'  cent*  on  the  fum  infured)  in  addition  to  the  132/. 
for  return  of  premiums  for  foiling  with  convoy  and  arriving;; 
but  if  according  to  the  principle  contended  for  by  the  De- 
fendants, then  for  1,516/.  10s.,  that  is  to  fay,  for  1,384/.  ios* 
and  the  132/. 

This  cafe  was  argued  in  Eafter.  term  laft  by  Bayley  Serjt. 
for  the  Plaintiffs,  and  Bcjl  Serjeant  for  the  Defendants,  after 
which  it  flood  over  till  this  day  for  the  conlideration  of  the 
Court. 

And  now  Lord  Alvanley  Ch.  J.  faid — My  Brothers  and 
myfelf  arc  of  opinion  that  the  rule  laid  down  in  the  late  cafe  of 
Johnfon  vr  S/ieddon,  2  Eq/l,  581.  is  the  proper  rule,  and  that  the 
lofs  mufl  in  this,  as  in  the  cafe  alluded  to,  be  calculated  upon 
the  grofs  proceeds  of  the  goods  infured.  If  I  were  to  enter  into 
the  reafons  upon  which  our  judgment  is  formed,  I  mould  only 
repeat  the  arguments  which  have  been  already  ftated  by  Mr- 
Juftice  Lawrence,  and  in  vain  comment  upon  a  fubject  which 
cannot  be  better  illuftrated  than  it  has  been  by  him. 

Per  Curiam %  Verdict  to  be  entered  for  1,516/.  ios. 

*  3 


(    3>o    ) 


REGULA    GENERALIS. 

It  18  ordered,  That  from  and  after  the  loft  day  of  thii 
terra  no  judgment  be  figned  upon  any  warrant  authorising  any 
attorney  to  confefs  judgment  without  fuch  warrant  being  deli- 
vered to  and  filed  by  the  clerk  of  the  docquets;  who  is  hereby 
ordered  to  file  the  fame  in  the  order  in  which  they  fhall  be 
received. 

And  it  is  further  ordered,  That  every  attorney  of  this 
Court  who  fhall  prepare  any  warrant  of  attorney  to  confefs  any 
judgment  which  is  to  be  fubject  to  any  defeazance,  do  caufe 
fuch  defeazance  to  be  written  on  the  fame  paper  or  parchment 
on  which  the  warrant  of  attorney  fhall  be  written,  or  caufe  a 
memorandum  in  writing  to  be  made  on  fuch  warrant,  contain- 
ing the  fubftance  and  effect  of  fuch  defeazance. 

ALVANLEY. 
J.  HEATH. 
G.  ROOKE, 
A.  CHAMBRE. 
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The  Kjng  v.  Benjamin  Pooley. 

T^HE  prifoner  was  tried  at  the  Old  Bailey  September  Seffion  £  J^'**^ 

1 800,  before  Chambre  J.  upon  an  indi&ment  founded  on  the  within  the 
7  Geo.  3.  c.50.  f.  1.  (a),  for  that  he,  at  the  time  of  the  committing  J-^orVrwfoa 

employed  in  the 
poft-office  to  Heal  out  of  a  letter  entrufted  to  his  care,  a  draft  on  a  London  banker,  purporting  to  be 
drawn  in  London,  but  actually  drawn  above  to  miles  from  London,  on  unftampcd  paper.  It  feems  alfd 
that/  2*  of  the  fame  ait  does  not  apply  toperfons  employed  in  the  poft-office  ;  and  that  a  perfon  of  that 
d«fcription  therefor?,  who  fte.ih  a  letter  out  of  the  pod  office,  is  not  guilty  of  felony  under  that 
fc&ion. 

(a)  That  feci  ion  provides   that  if  an?  taining  any  bank-note,  bank  poft  bill,  bill 

deputy,  clerk,  agent,  letter-carrier,  poft-  of  exchange,  &c.  banker's  letter  of  credit 

boy,  or  rider,  or  any  other  officer  or  per-  or  note  for  or  relating  to  the  payment  of 

fon  whatfoever,   employed  in  receiving,  money,  or  other  bond  or  warrant,  draft, 

damping,  t*rV.  letters  or  packets,  or  in  any  bill,   or  promiflbry  note   whatfoever,  for 

other  bufineCs  relating  to  the  poft-office,  the  payment  of  money,  or  (lull  fteal  or  » 

ftiall  fecrete,    embezzle,   or  deftroy  any  take  out  of  any  letter  or  packet  which  (hall 

letter  packet,  bag,  or  mail  of  letters,  which  come  to  his  pofleflion,  any  bank  note,  &c. 

he  fliall  be  entrufted  with,  or  which  (hall  (as  before),  he  (hall  be  guilty  of  felonjr 

have  come  to  his  hands  or  pofleflion,  con-  without  benefit  of  clergy. 

X  4  of 
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of  the  feveral  felonies  and  offences  thereinafter  mentioned,  *<u  a 
perfon  employed  in  certain  bufineis  relating  to  the  poft-office : 
that  is  to  iky,  in  ibrting  letters  and  packets  brought  and  con- 
veyed by  the  poll  to  the  General  Poft-office,  fituate  in  London 
aforeiaid,  to  wit,  at,  e}c. ;  and  that  on,  tyc.  a  certain  letter 
then  lately  before  brought  anil  conveyed  by  the  poft,  to  wit,  by 
the  poft  from  Maidjlone  in  die  comity  of  Kent  to  the  General 
Foft-cfBcc,  for  and  to  be  delivered  to  a  certain  perfon  at  Mile 
End  near  London,  that  :S  to  lay,  one  Archibald  Thoinjbn,  and 
then  containing  therein  a  certain  draft  for  the  payment  of  mo- 
ney, beating  date  at,  cfc.  (ftating  the  draft)  whereby  the. laft 
mentioned  perfons  (the  drawers)  were  required  to  pay  to  Mr. 
Archibald  Thomjan  or  bearer  200?.  and  alfo  a  certain  other  draft 
for  the  payment  of  money,  to  wit,  of  the  funi  of  200A,  came  to 
the  hands  and  poii'eflion  of  the  faid  D.Pooley,  then  and  there 
being  fuch  perfon  fo  employed  as  aforciaid  in  the  bufinefs  of  his 
laid  employment  :  and  that  he  afterwards,  to  wit,  on,  8sc.  at, 
#c.  being  then  and  there  fuch  peifon  fo  employed  as  uforefaid, 
and  then  ami  there  having  the  ikid  letters  containing  the  laid 
drafts  in  the  hands  and  pofleffion  of  him  the  laid  li.  I'ooley  as 
fuch  perfon  ib  employed  as  aforciaid,  felonioufly  did  iecrete 
the  faid  letter,  then  containing  the  faid  drafts  (the  did  drafts 
then  and  there  being  In  force,  and  being  the  property  of  D.  T. 
(the  drawer),  andrne  turns  of  money  made  payable  and  fecund 
thereby  lvfpcetivrly  then  and  there  being  uniatisfied,)  contra 
formaui  jlatuti"  S,r.  The  2d  count  deforibed  it  as  being  ?'a 
packet."  The  3d  and  4th  counts-were  the  fame  as  the  lit  aad 
2d,  only  laying  it  to  be  the  property  of  Archibald  Thomfan  the 
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This  point  having  been  referred  for  the  opinion  of  the  twelve        1803. 

Judges,  was  argued  before  them  on  the  21ft  of  November  1800      

in  the  Exchequer-chamber.  ev.IN° 

Kna&lys  for  the  priibner.     The  obje&ions  in  this  cafe  are      JPoo*ey. 
two;   1  ft,  That  the  draft  in  queftion  is  not  a  draft  within  the 
meaning  of  the  7  Geo.  3.  c.  50.     2dly,  That  this  indi&ment 
is  not  proved.     A  draft  for  the  payment  of  money  within  the 
meaning  of  the  ftatute  mult  be  fuch  a  draft,  that  the  perfon  in 
whofe  favour  it  is  drawn  may  compel  the  payment  of  the  money 
mentioned  therein  by  a6lion ;  whereas  the  draft  in  this  cafe  was 
altogether   ineffe&ual   at    law.      In    R.  v.  Moffat t,   2  Leach, 
C.  C.  483.  it  was  decided  that  forgery  could  not  be  committed 
of  a  bill  of  exchange  drawn  for  a  lefs  fum  and  in  a  different  form 
than  that  required  by  17  Geo.  3.  c.  30. ;  and  in  Mary  MitchelTs 
cafe,  Fojl.  1 1 9.  the  prifoner  having  forged  an  order  to  a  tradefc 
man  for  delivery  of  goods  in  the  name  of  an  overfeer  of  a  parifh 
requejlivg  him  to  let  the  prifoner  have  the  goods  and  he  would 
fee' them  paid  for,  the  Judges  held  it  not  within  7  Geo.  2.  c.  22.5  ' 

which  makes  it  felony  to  forge  any  warrant  or  order  for  de- 
livery of  goods,  the  terms  ufed  not  being  ftrong  enough  to 
amount  to  a  warrant  or  order.     That  determination  has  fincc 
been  exprefsly  recognized  in  R.  v.  Williams,  1  Leach,  C.  C.  1 34. 
So  in  R.  v.  Clinch,  2  Leach,  C.  Q.  61 1.  it  was  decided  that  the 
order  mult  be  dire6led  to  the  perfon  who  is  in  pofleffion  of  the 
goods,  and  mult  import  that  the  perfon  whofe  name  is  charged 
to  be  forged  had  authority  to  make  it     The  fame  doftrine  was 
laid  down  in  R.  v.  Ellor,   1  Leach,  C.  C.  363.,  with  refpe6t  to 
the  forgery  of  orders  for  the  payment  of  money  under  7  Geo.  2. 
viz.  that  the  terms  of  the  order  muft  be  pofitive.     In  all  thefe 
cafes  the  Judges  have  conftrued  the  aft  by  which  a  new  felony 
was  created  in  the  ftrifteft  manner,  not  regarding  whetherthe 
cafes  were  within  the  mifchief  guarded  againft  by  the  legiflature, 
if  not  within  the  true  conftru6tion  of  the  letter  of  the  a6t.     Now 
by  the  7  Geo.  3.  c.  50.  a  new  felony  was  created,  and  the  words 
ufed  as  applicable  to  this  indi&mcnt  are  "  draft  for  the  pay- 
ment of  money."     It  was  on  account  of  the  value  of  thefe  in- 
ftruments,  and  their  negotiability,  that  the  legiflature  confidered 
the  offence  in  fo  ferious  a  light,  and  puniflied  it  with  death.    But 
the  31  Geo.  3.  c.  25.  having  impofed  a  particular  ftamp  upon 
them,  and  declared  them  not  to  be  available  either  in  law  or 
equity  without  that  ftamp,  the  draft  taken  out  of  the  letter  by 

th« 
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1803.        the  prifbner  had  neither  valne  nor  negotiability ;  and  though  it 

—     imports  to  be  payable  on  demand,  yet  the  holder  could  not  have 

The  Kmo     compelled  that  payment.     In  the  next  place,  the  indictment  hat 

paoi.iT.       alleged  that  the  draft  in  queftion  was  in  force  at  the  time  it  was 

taken  ;  whereas,  from  the  want  of  a  ft  amp,  it  never  was,  from 

the  time  of  its  creation  to  that  of  its  being  taken  by  the  prisoner, 

in  any  way  available. 

Abbott  on  the  part  of  the  crown.  It  is  not  neceuary  to  fiip- 
port  with  proof  the  allegation  that  the  draft  was  in  force,  but  it 
may  be  rejected  as  furplufagc.  lnPeppinx. Solomons,  5  7*.i2.4o8. 
the  rule  is  laid  down  by  Butter  3.  as  to  proving  allegations 
when  made,  and  confined  by  him  to  defcriptions  of  contracts  and 
records.  Indeed  in  li.  v.  Jenks,  2  Leach  C.  C.  896".  where  the 
prifoncr  Was  indicted  for  a  burglary  in  the  houfe  of  A.  with  in- 
tent to  Ileal  the  goods  of  B.,  though  no  fitch  peribn  aa  B.  lived 
in  the  houfe,  or  had  any  property  there,  the  latter  allegation 
was  held  immaterial.  With  refpect  to  the  1  ft  objection,  though 
the  draft  in  queftion  could  not  have  been  received  in  evidence 
for  the  purpofe  of  compelling  payment  of  it,  yet  it  may  be  re- 
ceived in  evidence  to  convict  the  prifoner  of  the  offence  with 
which  he  is  charged.  In  R.  v.  Hawkefwood,  1  Leach  C.  C.  293.  it 
was  held  that  a  bill  of  exchange  not  (lamped  might  be  received 
in  evidence  to  fupport  an  indictment  for  forgery ;  and  in  R.  v. 
Colin  Bfculifl,  1  Leach  C  C.  8 1 1 .  an  unftamped  prominory  note 
was  received  in  evidence  to  convict  the  prifoncr  of  uttering  the 
fame.  In  that  cafe  Gro/£  J.  in  delivering  the  opinion  of  the  Judge* 
fays,  "  the  propofition  arifing  from  theobjection  is,  that  the  paper 
writing  ftatcd  in  the  indictment  is  not  a  promifiTory  note,  becaufr 
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miles  from  London.     The  obje&  of  the  legiflature  was  to  pre-        1803. 
vent  the  property  of  perfon  s  conveyed  by  the  poft  from  being  " 

ftolen.     [Lord  Eldon  C.  J.     The  legiflature  has  not  made  it  a      The *,N* 
felony  to  iecrete  any  letter,  but  to  fecrete  any  letter  containing      Poolet. 
fuch  valuables  as  are  there  enumerated.] 

The  opinion  of  the  Judges  was  never  publicly  communi- 
cated, but  a  pardon  was  granted  to  the  prifoner  for  the  fpecific 
offence  charged  upon  him  by  the  indictment,  in  order  that  he 
might  be  indi&ed  upon  the  2d  fe6tton  of  the  ftatute  7  Geo.  3. 
c.  50. 

Accordingly  the  prifoner  was  again  tried  at  the  Old  Bailey 
Seffions  in  February  1801,  by  Lawrence  J. ,  on  an  indi&ment 
framed  on  the  2d  lection  (a)  of  the  7  Geo.  3.  c.  50.  for  that  he 
*#  felonioufly  did  fteal  and  take  from  and  out  of  a  certain  poft- 
ofBce,  to  wit,  the  chief  Penny-poft  Office  fituate,  ftanding,  and 
being  in,  fyc.  one  letter,  theretofore  fent  by  the  poft  to  the  fkid 
poft-office  for  and  to  be  delivered  to  a  certain  perfon  at  Mile 
End  near  Londony  that  is  to  fay,  one  Archibald  Thomfon^  and 
one  other  letter,  contrd  formam  Jlatuti"  fyc.  The  2d  count 
was  for  ftealing  "  out  of  a  certain  houfe  for  the  receipt  and  de- 
livery of  letters  fent  by  the  poft,  fituate,"  tyc*  and  the  3d,  "  out 
of  a  certain  place  for  the  receipt,"  fyc.  There  were  three  other 
counts,  only  varying  from  the  firft  by  charging  him  with  fteal- 
ing "  one  packet  theretofore  fent  by  the  poft." 

It  appeared  in  evidence  that  the  prifoner  was  employed  in 
the  penny-poft  department  as  a  charge-taker  and  as  a  letter- 
carrier,  and  that  as  charge-taker  the  letters  arriving  by  the 
General  Poft,  which  were  to  be  delivered  by  the  carriers  of 
the  Penny-poft  of  the  eaftern  divifion,  were  delivered  to 
him  to  be  divided  according  to  the  different  walks  of  the 
letter-carriers,  and  that  he  did  not  deliver  the  letter  the 
fubjeft  of  the  indictment  to  the  letter-carrier  within  whofe 
walk  the  perfon  lived  to  whom  it  was  directed ;  that  he  after- 
wards opened  it,  and  took  out  of  it  a  check   or  draft  for 

\ 

(a)  ThatfecVion  provides,  u  that  if  any  or  to  be  fent  by  the  poft,  any  letter  or 

perfon  whatfoever  (hall  rob  any  mail  of  any  packet,  he  (hall  be  guilty  of  felony  with. 

letter  or  packet,  bae,  or  mail  of  letters,  or  out  benefit  of  clergy,  although  iuch  robbery, 

(hall  fteal  and  take  from  or  out  of  any  luch  ftealing,  or  talcing  (hall  not  appear  to  be  a 

mail,  or  from  or  out  of  any  bag  of  letters  taking  from  the  perfon,  or  on  the  high- 

fent  or  com  eyed  by  the  poft,  or  from  or  out  way,  or  in  any  dwelling-houfe,  tsV.  and 

of  any  poft-office  or  houfe  or  place  for  the  although  it  fhould  not  appear  that  any  per- 

jreceipt  or  delivery  of  letters  or  packets  fent  fon  was  put  in  fear."                                            f 

200l. 
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1803.        loo/,  on  the  Stratford  Place  Bank,  drawn  on  undamped  paper 

by  aperfon  living  above  30  miles  from  Stratford  Place. 

J  1"G  It  was  objected  for  tho  prifoner  that  this  draft  being  on  un- 

rogj.iT.  ftamped  paper  could  not  bo  received  in  evidence  as  a  medium 
to  mew  that  the  prifoner  had  ftolen  the  letter.  But  the  Court 
over-ruled  the  objection,  being  of  opinion  that  the  draft,  though 
undamped,  might  be  received  in  evidence  for  collateral  pur- 
poles,  though  not  for  the  purpofc  of  recovering  the  money  con- 
tained in  it.  But  the  Court  entertained  doubts  whether  the  id 
lection  of  the  7  Geo.  3.  e.  50.  applied  to  fervants  of  the  poft- 
officc,  againft  whofe  mi  (conduct  the  firlt  lection  of  that  act  was 
intended  to  guard,  and  from  which  it  may  be  inferred  that  the 
legjflaturc  did  not  conceive  that  the  embezzling  a  letter  by  theft 
fervants  was  a  larceny.  ' 

The  caie  was  argued  before  the  Judges  (abfente  Lord  JEldo* 
C.J.)  on  Saturday  the  2d  of  May  1801. 

Knapp  for  the  prifoner.  This  indictment  is  framed  on  the 
ad  lection  of  the  7  Geo,  3.  c.  50.,  and  it  will  be  neceffiiry  for  me 
to  contend  that  this  lection  docs  not  extend  to  the  prifoner, 
becaufe  he  was  a  pcrfon  employed  in  the  poft-oflice  as  a  charge- 
taker  and  letter-carrier.  In  the  conftruction  of  penal  ftatntes 
alt  the  claiiies  in  the  fame  ftatute,  and  all  the  ftatutes  in  pari 
materia  muft  betaken  together.  In  the  5  Geo.  3.  c.  25.^17. 
19.  S;  20.  provilions  iimilar  to  thole  contained  in  the  two  fint 
lections  of  the  7  Geo.  3.  c.  50.  are  confined  to  perfona  employed 
in  the  poll -office  :  and  the  third  feet  ion  of  the  7  Geo,  3.  again 
-  takes  notice  of  perfons  employed  in  the  poll: -office,  and  provides 
againft  their  deftroying  any  letter  for  which  they  have  received 
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not  charged  with  embezzling  but   with   ftealing.     [Heath  J.        1803. 

There  never  was  any  doubt   amongft  the  Judges  in  Bazcley\     - 

cafe  whether  a  fervant,  as  fuch,  might  not  be  guilty  of  larceny ;  „ 

but  the  difficulty  there,  and  upon  which  the  decifion  pro-1  Poolxt. 
ceeded,  was,  that  the  money  being  paid  to  the  fervant  for  the 
mafter,  was  taken  by  the  former  before  it  ever  came  to  the 
pofleffion  of  the  latter  by  being  put  into  the  till.]  In  Rex  v. 
Watte,  Leach9 s  Crown  Cqf.  33.  ed.  3.  it  was  determined  not 
to  be  felony  in  a  cafhier  of  the  Bank  to  embezzle  an  India 
bond.  The  report  of  Skutt's  cafe  is  very  inaccurate ;  for  it  ap- 
pears upon  inquiry  that  the  words  "  being  a  perlbn  employed 
in  the  General  Poft-office"  were  not  inferted  in  the  indi&ment, 
as  Hated  in  the  report;  but  that  the  indi£lment  was  general, 
"  for  that  he  did  fteal  and  take  from  the  General  Poft-office 
one  letter,  Spc.  againft  the  form  of  the  ftatute :"  and  in  fome  of 
the  counts  of  the  indictment  there  was  an  averment  that  the 
fiud  letter  was  of  the  value  of  5s.  3 d.  That  cafe,  therefore,  is 
precifely  fimilar  to  the  prefent;  fince  the  indictment  was 
founded  on  the  2d  fe&ion  of  the  7  Geo.  3.  c.  50. ;  and  it  appear- 
ing in  evidence  that  the  prifoner,  at  the  time  when  the  offence 
was  committed,  was  a  forter  of  letters  in  the  poft-office,  it  was 
obje&ed  that  the  cafe  was  not  within  the  a6t,  to  which  the 
Court  afiented.  In  this  cafe  indeed,  the  letter  not  having  been 
alleged  to  be  of  any  vaiue  or  the  property  of  any  perfon,  the 
offence  charged  does  not  amount  to  ftealing :  for  according 
to  the  doctrine  of  The  King  v.  Phipoe,  2  Leach,  774.  the  pri- 
foner could  not  be  convi&ed  of  larceny  for  ftealing  a  mere  piece 
of  paper,  as  the  letter  in  the  prefent  cafe  is.  [Lawrence  J.  ob- 
ferved,  that  in  Mrs.  Phipoe's  cafe  the  Judges  only  decided  that 
the  compelling  a  man  by  threats  to  draw  a  promiflbry  note  was 
not  a  felony.] 

Abbott  on  the  part  of  the  Crown,  The  obfervation  on  the  form 

of  the  indictment  arifes  from  that  ufed  in  JR.  v.  Skutt :  but  it  is  to 

be  obferved  tjiat  the  apparent  reafon  why  value  was  charged  in 

-that  indictment  was,  that  the  letter  did  actually  contain  55.  jrf. 

•  Of  late  years  it  has  been  the  uniform  pra&ice  in  profecutions  of 
this  kind  to  omit  any  allegation  either  of  value  or  property :  and 

*  indeed  a  letter  as  fuch  can  be  of  no  value.  The  fubftantial  objeo 
»tion  depends  upon  the  true  conftru6tion  of  the  ftatute.  The  ift 

€e&ion  of  the  7  Geo.  3.  c.  50.  provides  for  certain  fpecific  offences 
cqjniniUed  by  perfons  of  a  particular  deicriptivn,  viz.  the  officers 

of 
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1803.  c'  l'1<?  P°^  office,  and  that  without  any  regard  to  ths 
■  -  ■ ..  place  at  which  the  offence  is  committed.  Then  the  2d  lection 
The  Kmo  provides  for  another  clais  of  offences,  committed  not  by  any 
Poo  lit.  particular  description  of  per  ions,  but  by  any  perfon  or  per- 
fons  whatibever.  If  the  argument  which  has  been  uied  in 
favour  of  the  prisoner  be  fucccfiful,  that  the  words  "  any 
perfbns  whatfoever"  are  to  be  fb  reitraineil  as  to  exclude  the 
particular  perfon s  defcribed  in  the  ill  lection  of  the  act,  it  will 
follow  that  an  officer  of  the  poft-office  robbing  the  mail  upon 
the  highway,  could  not  be  convicted  under  this  2d  lb&ion, 
which  provides  for  that  offence.  But  it  has  been  contended,  that 
the  taking  a  letter  by  a  perlbn  entrufted  withthepofleflionofit, 
is  not  a  Healing  by  reafon  ofthe  trull.  Now  it  is  true,  that  in 
Common  cafes  a  bailee  wouldnot  be  guilty  of  larceny.  But  the 
perfons  employed  in  the  poft-office  are  not  the  lervants  of  the 
individuals  to  wbom  the  letters  belong,  but  the  fervants  ofthe 
Crown.  This  appears  from  the  cale  of  Whitfield  v.  Lord  le  De- 
Jpencer,  Camp.  754.  where  it  was  held  that  the  Poftmaller  Gene- 
ral was  not  liable  as  a  common  carrier,  being  the  fervant  of  the 
public.  The  cafe  of  Rex  v.  Watte,  therefore,  is  not  applicable 
to  the  prefent,  the  prifoner  there  having  been  the  fervant  of  ■ 
private  corporation  in  which  the  property  of  the  bond  was  refted. 
Befides,  the  trull  repofed  in  the  prifoner  in  this  cale  did  not 
extend  to  taking  the  letter  out  of  the  office,  it  having  been  hit 
bulinels  to  deliver  it  in  the  office  to  the  perlbn  to  whole  walk 
it  belonged.  His  poffefllon  of  the  letter  was  lpecial  and 
qualified,  and  refembled  the  pofTeffion  which  a  butler  baa  in  the 
plate,  or  a  lhepherd  in  the  lheep,  of  his  mailer,  who  are  guilty 
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as  arifingupon  the  ift  fe£Uonof  the  ftatute;  whereas  it  appears         1803. 
from  the  indidlment  to  have  been  founded  on  the  2d. 

The  opinion  of  the  Judges  was  never  publicly  communicated; 


The  Kin (j 

v. 

but  the  prifbner  was  'detained  in  cuftody  until  the  10th  July       Poolxt. 
laft,  when  he  was  pardoned  and^  difcharged. 


1 


Decker  v.  Thomson.  7«.a6th. 

This  was  a  rule  calling  on  the  Plaintiff  to  (hew  caufe  why  the  if  after  the  time 
judgment  figned  mould  not  be  fet  afide  for  irrregularity.      ^t^atdj!I5  u 

A  rule  to  plead  having  been  given  on  the  30th  June,  the  time  judgment  figned 
for  pleading  expired  on  the  3d  of  July.   On  the  6th  of  the  feme  ^o^on'hu 
month,  the  Plaintiff  not  then  having  ligned  judgment,  an  ap-  application  flay 
plication  was  made  to  the  Court  by  the  Defendant  to  ftay  pro-  STj^^ffri^ 
ceedings  until  the  Plaintiff  fhould  give  fecurity  for  cofts,  to  be  fccurity  ^r  cods, 
approved  by  the  prothonotary.     This  application  was  oppofed  \htJnffm££L 
in  the  firft  inftance,  and  granted  by  the  Court ;  but  on  the  lh^PUii)tira 
fame  day,  before  any  rule  was  drawn  up,  the  Plaintiff  gave  fe-  fecurity  /Lw*- 
curity,  which  was  accepted  by  the  Defendant,  immediately  after  which  «*cepted 
which  the  Plaintiff  figned  Judgment  tt^S^ 

Shepherd  Serjt  mewed  caufe,  and  contended  that  as  the  time  to  %>.Hgment 
for  pleading  was  out  before  the  application  to  the  Court,  and  in^tf  the^m^ 
the  Defendant  had  waved  the  prothonotary*s  approbation  by  on  th.e  next 
accepting  the  fecurity,  the  Plaintiff  was  at  liberty  to  fign  judg-  m0fmn* 
ment  as  fbon  as  he  had  complied  with  the  order  of  the  Court. 

Bejl  Serjt  contra.  . 

Lord  Alvanley  Ch.  J.  The  Court  having  made  an  order 
that  the  Plaintiff  mould  not  proceed  until  he  had  given  fecurity, 
it  was  not  competent  to  him  to  do  the  a&,  and  fign  judgment* 
unojkrtu* 

Chambre  J.  He  ought  to  have  waited  till  the  opening  of 
the  office  on  the  next  morning. 

Per  Curiam^  Rule  abfolute.  (of 

(*)  It  bat  been  held  that  judgment  may    be  out  Jfffirmtm  Y.£«*f'//f,  ***#,  toL  a, 
be  figned  immediately  after  the  delivery  of    p.  363. 
a  bill  of  panic  ulari ,  if  the  time  for  pleading 
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7«.  a?*, 

^..the  £erierii1 
•S«<  in  £•*'« 
of  B.  in  J  Co.  i 
^Mtife  atHarh, 
vilh  power 
-  to  export  for 
Ihem  to  fuch 


J  lliinl 


B.  and  Co.  or  C. 
at  Af«K*Vj7«-, 
and  direct  d 
'  them  to  be  fent 
to  D.»  picker  in 
Z«t>a.     After 
their  arrival  A. 
had  tome  of  the 
■oodi  unpacked 
and  fern  away, 
and  the  rtmaiji- 
der  repacked. 
Mewi  then  ar- 
nred  of  the  fail, 
un  of  A  wdCo. 
Held  that  the 


linger  in  trtmfita, 
and  ih  at  C.,1  here- 
fore,  hadno  right 


Leeds  and  Another  v.  Wright. 

npnovER  for  goods.  Thecauli;  was  tried  before  Lord  Ahanley 
*-  Ch.  J.  at  tlic  Guildhall  fittings  after  laft  term,  when  it  ap- 
peared thai  the  goods  in  queftion  were  purchalctt-of  the  Plain- 
tiffs at  Manchefter,  by  one  Moifferon  (who  was  the  general  agent 
in  London  of  the  hoiife  of  Lc  Grand  ani  Co.  of  Paris)  in  the 
name  of  that  hotife ;  tlint  by  Moifferon'^  directions  the  goods 
were  tent  for  him  to  the  houfe  of  the  defendant  in  London,  who 
was  a  packer,  and  arrived  there  on  the  3d  of  September,  180a; 
that  upon  their  arrival  there,  Moifferon  came  to  the  Defendant*! 
houfe,  and  had  fomc  of  the  goods  unpacked  and  fent  away,  and 
the  remainder  repacked ;  that  on  the  7th  of  September,  while  the 
goods  fo  repacked  remained  in  the  houfe  of  the  Defendant,  newi 
arrived  that  the  houfe  of  Le  Grand  and  Co.  at  Paris,  had  failed] 
upon  which  the  Plaintiffs  tendered  to  the  Defendant  his 
charges  upon  the  goods',  and  required  that  they  fhould  be  de- 
livered up  to  them.  It  alio  appeared  that  Moifferon  had  a 
general  power,  either  to  fend  the  goods  to  Le  Grand  and  Co- 
at Paris,  or  to  Hoiland-,  Germany,  or  fuch  other  market  a 
he  mould  think  mod  beneficial.  A  verdict  was  found  for  the 
Defendant. 

Beft  Serjt.  now  moved  for  a  new  trial,  infilling  that  the  goods, 
while  in  the  hands  of  the  Defendant,  were  ftill  in  tranfitu,  and 
confequendy  (hat  the  Plaintiffs  were  entitled  to  recover  t 


Wright. 
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Defendant,  not" on  the  account  of  Le  Grand  and  Co.,  but  on        1803. 
that  of  Moijferon.     The  delivery  to  the  Defendant  was  clearly  *a      — — 
delivery  to  Moijferon^  although  the  goods  were *  intended  for     tD  ^J^*^ 
exportation ;  and  indeed  his  conduit  ihews  that  they  were  fo  «. 

confidered,  fince  after  their  arrival  at  the  Defendant's  houfe, 
he  ordered  fome  to  be  unpacked  and  fent  away,  and  the  re- 
mainder to  be  repacked.  None  of  the  cafes  cited,  therefore, 
apply  to  the  prcfend  Indeed  Moifferon  might,  if  he  had  fo 
pleofed,  have  made  London  the  place  of  their  ultimate  deftina- 
tion,  and  difpofed  of  the  goods  there. 

Heath,  Rooke,  andCHAMBRE  Js.  concurring: 

JBe/l  took  nothing  by  his  motion. 


FULWOOD  V.  ANNIS.  ftJVwJe^.107; 

X  Tamm.%%%. 

f  pHis  was  a  rule  to  fliew  caufe  why  the  Court  fliould  not  TheCburtof 
-■>    amend  the  tefle  of  a  writ  of fcire  facias  againft  bail:  there  amend* /Wr/*- 
were  fifteen  days  between  the  tejte  and  return,  but  the  former  /Wwaiiinft 
bore  date  before  the  writ  of  ca.fa.  %  N 

Lord  Alvanley  Ch.  J.     The  power  of  amending  writs  of 
Jcire facias  againft  bail  is  certainly  difcretionary :  but  the  Court 
'  in  the  exercife  of  their  difcretion  do  not  think  proper  to  cure 
any  irregularities  of  which  the  bail -are  entitled  to  take  advan- 
tage, (a) 

Rule  difcharged;  [b) 

Vaughan  Serjt.for  the  Plaintiff. 
Shepherd  Serjt.  for  the  Defendant. 

(«)  In  Ptrkint  v.  Pctt'ty  eatr,  vol.  a.         (4)  In  addition  ro  the  cafes  cited  in  Per- 

p.  175.  tli*  Court  intimzted  that  in  future  tin  v.  Pet  tit,  to  fliew  that  amendments  art 

smeodmeats  of  this  kind  would  be  allowed,  not  to  be  allowed  in  cafes  uf  bail,  fie  Grey 

Though  they  did  not  think  proper  to  allow  v.  jfefer/on,  a  Str.  1 165. 
the  amendment  prayed  in  that  cafe. 


Arbuckle  and  Another,  Affignees  of  Henry  Poole,      /a.3*- 
Clerk,  an  infolvent  Debtor,  v.  Cowtan. 


8SUMPSIT  foAhd  ufe  and  occupation  of  the  vicarage  houfe,  TheP'0Jt»  f  t 
**  garden,  orchard,  and  glebe  land,  and  all  the  vicarial  tithes  benefice  do  not 
of  the  vicarage  of  the  parifh  and  parifh  church  of  HernhiU  in  gafctothe-r- 

,  ^  *  r  fignees  under  an 

the  county  of  Kent  .  insolvent  aa, 

This  caufe  came  on  to  be  tried  at  the  We/tmin/ier  Sittings  in  {J^^^ 

Eq/lerTerm  laft  before  Lord -4/wzn/^Ch.  J.  pujfuant  to  a  decree  0f  the  iuibUcnu 
tdu  in.  y  of 
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1803.       of  the  Court  of  Chancery  of  the  14th  of  July  1801:     A  verdict. 

was  found  for  the  Plaintiff*,  damages  337/.  16*.  6d.,  fubjeft  to 

mMnwhif    *^e  °Pmi°n  of  the  Court  upon  the  following  cafe: 

*,  By  articles  of  agreement  in  writing,  dated  the  17th  day  of 

Cowt*».  Marcb  1785,  between  the  Rev.  Henry  Poole  clerk,  then  and 
ftill  being  vicar  of  the  pariih  of  HernhiU  in  the  county  of  Kent, 
of  the  one  part,  and  the  above  named  Defendant  of  the  other 
part,  it  was  agreed  that  from  Michaelmas  i  784  the  faid  Henry 
Poole,  in  confi  deration  of  the  laid  Defendant  paying  him  ooi. 
a-year  on  or  before  the  10th  of  December,  and  30/.  a-year  to 
the  curate,  in  two  payments,  viz.  on  the  oth  of  February  and 
9th  Augufl,  and  one  guinea  to  the  widows  of  clergymen  in 
Kent,  and  175.  in  part  of  the  tenths  and  the  land-tax  and 
parochial  rates,  mould  invert  the  laid  Defendant  with  «very 
claim  he  had  as  vicar  of  HernhiU  aforefaid,  on  the  feveral 
occupjers  of  lands,  woods,  fruit,  fyc.  together  with  the  vicarage 
houfe,  garden,  orchard,  and  glebe  land,  except  all  fhrpliee 
fees  and  church-yard  dues;  but  with  provilb  that  neceffiur 
repairs  to  the  vicarage  houfe,  bam,  liable,  and  fences  of  the 
yard,  and  garden  gates  and  ftiles  lliould  be  at  the  cofts  and 
charges  of  the  feid  Henry  Poole,  as  well  as  any  land-tax  or 
poor's  rates  other  than  what  the  faid  vicarage  was  then  charged 
with;  and  that  the  faid  Defendant  Ihould  fuller  one  Join 
Groombridge  the  then  tenant  of  the  vicarage  houfe  to  conduce 
as  long  as  he  paid  the  yearly  rent  of  81. ;  and  that  the  laid 
agreement  Ihould  continue  until  either  of  the  parties  thereto 
Ihould  give  notice  to  the  contrary  three  months  at  leaft  before 
Michaelmas,  at  which  time  of  the  year  and  no  other  the  laid 
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laid  3d  day  of  October  1797,  at  the  General  Quarter  Seffions  of 
the  peace  for  the  city  oi  London  duly  diicharged  from  his  faid 
imprifonment  by  virtue  of  the  faid  act,  and  did  then  and  there 
deliver  in  a  (chedule  of  his  real  and  perfonal  eftate  according 
to  the  -directions  of  the  faid  act,  in  which  fchedule  the  faid 
Henry  Poole  did  (amongft  other  particulars  of  his  eftate  and 
effects)  infert  the  following  article,  viz*  "  The  vicarage  of 
Hernhill  in  Kent,  the  tithes  of  which  have  been  paid  to  me  to 
Michaelmas  1796,  which  I  have  applied  for  the  fupport  of 
royfelf  and  family."  By  a  deed-poll  dated  the  10th  day  of 
February  1 798,  William  Rix  Efquire  then  being  clerk  of  the 
peace  for  the  city  o£  London,  did  by  virtue  of  the  laid  act 
affign  and  convey  all  and  Angular  the  eftate  and  effects  of  the 
laid  Henry  Poole  to  the  abovenamed  Plaintiffs,  in  truft,  for  the 
benefit  of  themfelves  and  the  reft  of  the  creditors  of  the  faid 
Henry  Poole.  On  the  1  ith  of  May  1795  the  faid  Henry  Poole 
was  directed  by  the  Archbifhop  of  Canterbury  to  augment  the 
curate's  falary  from  30/.  to  35/.  a-year,  whereupon  the  laid 
Defendant  was  requeited  to  pay  the  additional  5/.,  and  to 
deduct  it  from  the  90/.  annual  rent ;  fo  that  the  net  rent  pay- 
able by  the  faid  Defendant  from  Michaelmas  1797  was  85/. 
a-year  only.  The  queftion  referred  for  the  opinion  of  the 
Court  was,  Whether  under  the  circumftances  above  ftated  the 
Plaintifts  were  entitled  to  recover  any,  and  what  fum  of  money 
from  the  Defendant  in  this  action  ?  If  the  Court  fhould  be  of 
opinion  that  the  Plaintifts  were  entitled  to  recover  any  fum  of 
money  from  the  Defendant,  a  verdict  to  be  entered  for  the 
Plaintiffs  for  that  fum,  fubject  to  the  further  directions  of  the 
Court  of  Chancery.  If  on  the  contrary  the  Court  fhould  be  of 
opinion  that  the  Plaintifts  were  not  entitled  to  recover  any  thing 
in  litis  action,  then  a  verdict  to  be  entered  for  the  Defendant, 
filbject  as  aforefaid. 

Mar/hall  SerjU  for  the  Plaintiffs.  The  queftion  for  the 
opinion  of  the  Court  is,  Whether  the  profits  of  the  vicarage, 
which  has  been  aftigned  for  the  benefit  of  the  in fol vent's  ere* 
ditprs,  do  or  do  not  pais  under  that  alignment  ?  No  expreft 
decifion  upon  this  fubject  is  to  be  found,  but  the  words  of  the' 
affignment  being  fufliciently  comprehenfive  to  pafs  every  fpe- 
ciea  of  property  to  which  the  in&lvent  was  entitled,  muft  nece£* 
iarily  be  held  to  include  this  particular  property.  The  re- 
venues of  a  clergyman  have  never  been  deemed  a  mere  ftipend 
few  the  performance  of  a  duty,  'but  conftitute  a  freehold;  and 
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it  is  on  that  account  that  executions  have  been  allowed  againft 
this  fpecies  of  property  for  the  recovery  of  debts.  Sir  Edward 
Coke  in  a  Inft.  472,  fays,  If  the  ftieriff  return  that  the  Defen- 
dant is  clericus  et  heneficiatw  nullum  kabens  laicum  feodum,  the 
Plaintiff  (hall  have  a  writ  to  the  bilhop  to  levy  de  bonis  ecclef- 
ajiir.is;  who  thereupon  appoints  lequcltrators,  and  fufficient 
being  refer ved  to  fervr  the  cure,  the  remainder  is  taken  under 
the  execution.  It  it  quite  clear  that  a  clergyman  may  be  a 
bankrupt,  and  if  fo,  the  fruits  of  his  benefice  mull  pals  to  his 
amgnecs.  In  the  cafe  ex  parte.  Ma/mot,  1  Atk.  196.  where  it 
was  contefted  whether  a  clergyman  could  become  a  bankrupt, 
Lord  Hardtvicke,  in  conlidering  the  objection,  though  he  don 
not  exprefsly  decide  whether  a  benefice  would  pais  to  the  at 
fignees,  fecms  to  think  that  it  would.  He  lays,  "  To  be  Jure 
there  arc  in  the  bankrupt  nets  no  word*  that  relate  merely  to 
ecclefiaftical  eftates,  and  therefore  it  is  faid,  if  the  whole  living 
is  feized  it  may  prevent  lerving  the  cure.  But  I  do  not  know 
that  this  would  be  the  confluence."  His  lordfhip  then  refers 
to  the  Ipecial  execution  at  law  de  bonis  eceUfiajlidst  and  adds, 
"  I  do  not  fee,  but  I  give  no  opinion,  why  die  lame  method 
may  not  be  followed  under  a  commiffion  of  bankruptcy,  for  it 
does  not  appear  to  me  that  this  would  fuper&de  the  biihop'i 
authority."  If  the  cafe  of  Flarty  v.  Odium,  3  T.R.6S1.  be 
relied  upon,  where  it  was  decided  that  the  half  pay  of  an  officer 
could  not  be  affigneu  under  an  iniblvcnt  act,  it  may  be  ob- 
ferved  that  no  two  cafes  can  be  more  different,  an  officer 
having  no  certain  intercft  in  bis  half  pay,  and  not  being  able 
to  maintain  an  action  for  it,  whereas  a  clergyman  baa  a  free- 
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was  decided  in  Flarty  v.  Odium.    The  agreement  made  between        1 803. 
the  vicar  and  the  Defendant  can  make  no  difference  in  the  cafe :         ' 
for  if  fuch  a  leafe  or  agreement  were  affignable  the  vicar  might     tnd  An  tiicv 
diveft  himfelf  of  all  the  benefit  arifing  from  his  living,  confe-.  » • 

quently  of  all  power  of  ferving  the  cure,  which  the  law  will  not 
allow;  for  the  revenues  arifing  from  a  vicarage  are  intended  for 
the  purpofe  of  fupporting  a  vicar  in  the  fervice  of  the  church. 
By  the  13  Eliz.  c.  10.  all  leafes,  gifts,  grants,  conveyances,  feoff- 
ments, or  eftates,  made  by  fpiritual  perfons  for  more  than  the 
term  of  21  years  or  three  lives,  whereupon  the  accuftomed 
yearly  rent  is  referved,  are  void.  It  is  true  that  the  title  of  that 
a£t  and  its  provifions  are  framed  as  if  made  for  the  proteflion^ 
not  of  the  fpiritual  perfons  themfelves,  but  of  their  fucceflbrs." 
But  when  we  look  at  the  1 4  Eliz.  c.  1 1  .f.  1 5 .  which,*  after  reciting 
that  evil  difpofed  perfons  had  defrauded  the  true  meaning  of  the 
13  Eliz.  by  entering  into  bonds  and  covenants  to  fuffer  other 
perfons  to  enjoy  their  livings,  which  bonds  and  covenants  were 
not  held  to  be  leafes,  it  was  ena&ed  that  all  bonds,  contra&s, 

* 

promifes,  mid  covenants  for  the  above  purpofe  fhould  only  be 
of  fuch  force  and  validity  as  leafes  made  by  the  fame  perfons. 
From  this  it  appears  that  the  obje&  of  the  legiflature  was  to 
prevent  ecclefiaftical  perfons  from  charging  their  benefices  ex- 
cept by  leafe,  referring  the  accuftomed  rent :  and  it  is  clear 
that  thefe  provifions  muft  have  been  made  with  a  view  to  protect 
ecclefiaftical  perfons  againft  their  own  imprudence,  and  not 
merely  to  proteft  their  fucceflbrs,  who  could  not  be  charged  by 
the  bond  or  covenant  of  their  predeceflbr.     The  objeft  was  not 
only  to  prevent  dilapidations,  but  to  fecure  a  proper  revenue 
to  ecclefiaftical  perfons,  with  which  they  might  fupport  a  be* 
coining  hofpitality.     If  a  vicar  be  allowed  to  leafe,  referving 
a  rent,  and  then  to  affign  the  reverfion,  it  is  the  fame  thing  as 
if  he  were  allowed  to  leafe  without  referving  any  rent  what- 
ever :  confequently  the  vicar  in  this  cafe  could  not  himfelf  have 
offigned  this  agreement  to  his  creditors.     Can  it  be  contended, 
then,  that  under  the  infolvent  a£t  that  will  pafs  to  his  creditor* 
which  he  could  .not  have  affigned  to  them  ?  It  has  always  been 
holden  that  nothing  paffes  under  those  a&s  but  what  the  party 
himfelf  could  confiftently  with  the  nature  of  his  intereft  and 
with  public  policy  have  transferred.     On  this  principle  pro- 
ceeded the  cafe  of  Flarty  v.  Odium.     Nor  will  it  make  any  di£ 
ference  that  the  infolvent  has  inferted  this  property  in  his  fche- 
dnle;  for  though  he  may  have  thought  himfelf  bound  by  his 
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1803.       oath  to  infert  it,  ftill  if  it  be  that  fort  of  property  which  h» 

■      could  not  affign,  it  will  not  pafe.     Where  the  execution  againft 

and  Aumiier     a  benefice   proceeds  not  on  common  procefs,  but  on  a  writ 
»  directed  to  the  bilhop,  thofe  inconveniencies  which  the  legis- 

lature has  been  ftudious  to  guard  againft  are  prevented :  for 
the  biJliop  in  fequeftcring  has  a  right  to  dedu£t  a  realbnable 
fum  for  the  fupply  of  the  cure,  and  likewife  for  the  main- 
tenance of  the  incumbent  and  his  family,  if  he  hath  not  other- 
wife  fufficicnt  to  maintain  them.  Burn's  Eccl.  Lam,  tit.  Seqvefi 
tration,  vol.  3.  p.  3 1 8.  ed.  2.  If  it  be  urged  that  the  infblvHsl 
himielf  has  provided  by  his  agreement  tor  ferving  the  cure: 
it  may  be  anfwered,  that  the  fervice  of  the  cure  is  only  one  of 
the  things  to  be  provided  for  by  the  bilhop,  who  is  alfo  bound 
to  take  care  both  of  the  incumbent  himfelf  and  of  his  family. 
With  refpect  to  the  opinion  fuppofed  to  have  been  exprefied  by 
Lord  Hardwicie  in  Ex  parte  Met/mot,  it  is  obfervable  that  when 
he  fuggefts  that  a  Spiritual  preferment  may  poilibly  be  within 
the  ftatutes  of  bankrupt,  he  exprefsly  afligne  as  a  reafon  that  a 
writ  may  ifiue  to  the  bifhop,  and  he  may  apportion  a  part  to 
ferve  the  cure. 

Cur.  adv.  afl. 
On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Aj.vani.ev  C  J.  With  refpect.  to  all  funis  of  money 
which  had  become  due  to  the  iniblvent  at  the  time  when  he 
took  the  benefit  of  the  iniblvent  aft,  it  is  admitted  that  the 
Plaintiffs  are  entitled  to  recover.  Unquestionably  every  right 
and  intere.ft  in  poneuion,  which  had  veiled  in  the  infojvent  pre- 
vious to'  the  pairing  of  the  37th  of  Geo.  3.  c.  n a.,  waa  by  mat 
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is  the  vicar  himfelf,  and  would  have  been  entitled  to  demand 
from  the  pofleflbrs  of  the  glebe-lands  and  from  the  terre-tenant! 
of  the  parifh  the  rent  and  tithes  due  to  the  vicar  of  Hern* 
MIL  In  fhort,  it  mull  be  argued,  that  although  the  infolvent 
tuSt  does  not  exprefely  make  the  affignees  vicars,  yet  that  it  in- 
vefts  them  with  all  the  ecclefiaftical  rights  of  the  vicar.  It  is 
material  to  confider  how  the  common  law  flood  with  reipeft  to 
the  rights  with  which  creditors  of  perfons  in  holy  orders  and 
beneficed  clerks  were  clothed.  No  one  is  ignorant  that  at 
comnton  law  land  could  not  be  taken  into  the  hands  of  the 
creditor  himfelf;  the  profits  only  could  be  taken  by  a  writ  of 
leoari  facias  dirc&ed  to  the  fheriff,  who  was  thereby  empowered 
to  levy  the  profits  arifing  from  time  to  time  for  the  benefit  of 
the  creditor.  The  common  law  was  extremely  jealous  of  ob* 
trading  any  new  tenant  on  the  lord ;  it  did  not  allow,  there- 
fore, any  poffeffion  to  be  taken  under  the  levari  facias,  but  only 
the  profits  to  be  levied.  By  the ,  ftatute  of  Weftm.  2.,  which 
gave  the  writ  of  elegit,  an  alteration  was  introduced  in  this 
refpeft.  By  that  a6l  the  creditor  was  permitted  to  make  ufe  of 
a  procefs  by  which  he  was  put  into  poffeffion  of  the  land  itfel£ 
At  all  times,  however,  the  king  was  entitled  to  take  poffeffion 
under  an  extent,  for  the  obje&ion  to  changing  the  tenant  did 
not  apply  to  the  cafe  of  the  king.  His  right  was  independent 
of  the  ftatute  of  Weftm.  2. :  but  it  rauft  not  J)e  forgotten  that 
while  the  common  law  remained  unaltered  the  king  never 
claimed  any  authority  to  take  poffeffion  of  ecclefiaftical  rights 
or  dues  by  the  hands  of  his  own  minifters  thefherifft.  He  was 
always  obliged  to  have  recourfe  to  a  writ  to  the  bifhop,  under 
which  the  lands  were  fequeftered.  Under  that  writ  poffeffion^ 
was  not  given,  but  the  ordinary  was  bound  to  take  care  that 
out  of  the  revenues  of  the  church  the  duties  of  the  church  fliould 
be  provided  for.  We  find  in  2  Infl.  p.  4.  that  Lord  Coke  fay* 
**  if  a  per(bn  be  bound  in,  a  recognizance  in  the  Chancery,  oi 
in  any  other  court,  tyc.  and  he  pay  not  the  fum  at  the  day,  by 
the  common  law  if  the  perfon  had  nothing  but  ecclefiaftical 
goods  the  recognizee  could  not  have  had  a  levari  facias  to  the 
fheriff  to  levy  the  fame  of  thofe  goods,  but  the  writ  ought  to  be 
directed  to  the  bifhop  of  the  diocefe  to  levy  the  fame  of  his 
ecclefiaftical  goods."  In  Gilbert  on  Executions,  p.  40.  it  is  fkid, 
"  elegit  does  not  lie  of  the  glebe  belonging  to  the  parfonage  or 
vicarage,  nor  to  the  church-yard ;  for  thefe  are  eachfolum  Deo 
eonfecratum ,"  and  for  this  is  cited  Jenkins*  Rep.  207.  where  the 
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1 803.        fiune  doctrine  is  laid  down ;  and  alfo  that  no  capiat  or Jierijaeiaf 
—     can  iffiie  againft  a  clerk  if  it  appears  that  he  has  no  lay  fee,  but 
udAwcber     0T^y  B  ^eoar*  facias  to  the  biibop.     Jenkins  refers  to  two  cafts 
».  from  the  Year-books,  viz.  29  Ed.  3.  44.  and  a*  Ed.  4.  45.    We 

"'  have  therefore  complete  authority  for  faying,  that  at  comuun 
law  no  procefs  ever  ifliied  to  a  fheriff  to  levy  on  ecclefiaftical 
property  the  debt  due  in  an  action,  and  Gilbert  is  well  war- 
ranted in  laying  that  no  elegit  lies.  Sir  Wm.  Black/lone  in  tha 
3d  volume  of  the  Commentaries,  j>.  418.  gives  on  account  of  the 
writ  of  fequeftration  to  the  biihup  of  the  diocefe,  which  he  (ays 
is  in  the  nature  of  a  levari  or  Jieri  facias  to  levy  the  debt  and 
damages  de  bonis  ecclefiajlicis,  which  are  not  to  be  touched  by 
lay  hands.  The  fame  account  is  given  of  the  'writ  in  Bum's 
Eccl.  Law,  tit  Sequeflration.  There  has  been  much  argument 
respecting  the  power  which  a  clergyman  had  over  his  own  be- 
nefice. It  has  never  been  contended  however  that  a  parfbn 
wag  ever  failed  in  fee,  he  had  only  a  qualified  right  in  his 
living,  and  at  common  law  could  make  no  leafe  to  bind  his 
fucceflor,  unlels  confirmed  hy  the  patron  and  ordinary.  In 
the  reigns  of  Hen.  8.  and  Eliz.  Several  ftatutes  were  pafled  in- 
troducing further  reftrictions  with  relpeft  to  the  power  of  eccle* 
fiaflics  over  their  benefices.  Until  the  13  Eliz.  c.  20.  they  aQ 
appear  to  have  been  made  for  the  benefit  of  the  fucceflor;  lb 
great  was  the  anxiety  of  the  legifiature  however  to  prevent  ec» 
ciefiaftics  from  diverting  their  own  rights,  that  the  ftatute  of 
13  Eli*,  c.  20.  explained  by  18  Eliz.  c.  it.  empowers  them  to 
take  advantage  of  their  own  non-refidence  to  defeat  leafe*  made 
by  themfelves.     Such  has  been  determined  to  be  the  effect  of 
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relative  to  bankrupts  and  infolvents  have  introduced  any  altera* 
tion  in  this  refpe&.     That  a  private  creditor  fhould  be  able  to 
avail  himfelf  of  a  writ  of  fequeftration  for  the  purpofe  of  fatit 
tying  his  debt  out  of  the  benefice  of  a  clergyman,  and  yet  that 
where  the  legiflature  has  vefted  the  whole  property  of  the  debtor 
in  affignees  for  the  benefit  of  the  creditors  in  general,  thofe 
affignees  Ihould  not  have  any  power  to  affeA  his  benefice, 
would  certainly  be  an  anomaly  in  the  law.     Whether  there 
be  any  means  of  obviating  this  anomaly  I  will  not  pretend  to 
lay.     Lord  Hardwicke,  in  the  cafe  ex  parte  Meymott,  abftains 
from  laying  down  decisively  in  what  manner  the  claims  of  the 
affignees  upon  fuch  property  might  be  made  available.     He 
feems  however  to  think  that  in  a  writ  to  the  bifhop  the  affignees 
might  have  the  fame  remedy  as  any  other  creditor.     But  he 
never  hints  at  an  idea  that  they  could  take  pofieffion  of  the  be* 
nefice  in  the  fame  manner  as  they  might  of  lay  property.     The 
only  queftion  in  that  cafe  was,  Whether  a  clergyman  could  be 
made  a  bankrupt.    Mr.  Wilbraham  in  arguing  for  the  negative, 
infifted  that  his  living  could  not  be  affigned  by  the  commiffion, 
for  that  the  affignees  muft  take  all  or  none ;  and  if  they  took  all, 
nothing  would  be  left  to  provide  for  the  fervice  of  the  cure.  Lord 
Hardwicke,  who  inclined  to  think  that  a  clergyman  might  be  a 
bankrupt,  after  noticing  this  objection,  and  ftating  the  common 
law  rule  with  refpeft  to  fequeftration,  fays,  "  I  do  not  fee  (but 
I  give  no  opinion)  why  the  fame  method  may  not  be  followed 
under  the  commiffion  of  bankruptcy,  for  it  does  not  appear 
to  me  that  this  would  fiiperfede  the  bifhop's  authority."    As 
a  long  time  has  elapfed  fince  this  opinion  was  thrown  out, 
during  which  fome  clergymen  muft  probably  have  rendered 
themfelves  obnoxious  to  commiffions  of  bankrupt,  I  defined  in* 
quiries  ^o  be  made  refpe&ing  the  mode  of  proceeding  adopted 
under  thofe  commiffions.     But  thefe  inquiries  have  not  pro* 
dnced  any  inftance  in  which  proceedings  againft  a  benefice  have 
taken  place.     Nor  fhall  I  undertake  to  point  out  in  what  man* 
ner  the  affignees  in  this  cafe  muft  proceed.     But  although 
there  may  be  difficulties  in  the  mode  of  proceeding,  we  are 
not  therefore  to  hold  that  the  nature  of  the  property  which  a 
clergyman  has  in  his  benefice  is  changed  by  the  operation  of 
an  insolvent  a&,  or  that  the  affignees  under  fuch  an  a6t  will  be 
entitled  to  demand  and  receive  ecclefiaftical  dues.     The  agree- 
ment in  this  cafe  is  a  mere  letter  of  attorney  given  by  the 
clergyman  to  the  Defendant  If  this  agreement  could  be  deemed 
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1803.       ft  leafe,  it  would  be  void  upon  the  fare  of  it.     It  would  be  c 

■  —     leafe  of  the  parfbnage  houfe,  with  a  covenant  that  the  «e» 

£i  Awltte    W""11  fhould  occupy :  this  would  be/elo  de/e.     Whatever  ad- 

*.  vantage  might  be  derived  through  the  intervention  of  the  ordi- 

Cmtak.      nary)  I  am  of  opinion  that  by  no  conveyance  of  the  party  hua- 

lelf  could  he  dived  himfelf  of  his  benefice.     The  fame  reafem 

which  have  induced  the  common   law  to  prevent  execution 

againft  a  benefice  by  the  hands  of  the  King's  civil  miniftern, 

may  be  urged  with  equal  force  againft  the  aclion  now  brought 

by  the  afiignees.     We  are  therefore  of  opinion  that  the  action 

n  not  maintainable  fo  far  aa  it  relates  to  the  rent  which  ha* 

accrued  fubfequent  to  the  affignment  under  the  insolvent  a&. 

Per  Curiam^  Verdic"t  to  be  entered  for  (he  Defendant 


.  Steatton  and  Another  v.  Savignac. 

A  reoMciiion  to  J  NDEBiTATVS  affianepjit  for  work  and  labour,  goods  (old  and 
■  pin  of  tender,  ■*  delivered,  money  lent  and  advanced,  paid,  laid  out,  and  ex- 
wi^fnedouMmd  pended,  had  and  received,  and  on  an  account  ftated. 
returned  before  The  Defendant  pleaded  turn  affimpjit  as  to  alt  but  9**.  1  cs.  4*i; 
MmwrM  an^  **  to  tnat  ^tm  ne  phiftded  that  «  from  the  time  of  1 
upoa,  ind  then  i  the  feveral  promifes  and  undertakings  in  the  declaration  1 
fued^Stifterihe  tinned  he  always  hitherto  was  and  ftill  is  leady  to  pay  the  fame 
tender  «nd  pro.  to  the  Plaintiffs ;  and  before  the  firing  out  the  original  'writ  et 
"ecounededViili  tne  Ph\in tiffs,  to  wit,  on  the  I  ith  of  Felrruary  T802,  at,  S?c.  ten- 
tb*  id  writ,  it  no  dered  and  offered  to  pay  the  fame  to  the  Plaintiffs,  which  they 
refufed  to  receive ;"  and  the  Defendant  brought  the  laid  9/.  ij* 
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ibmfumjregity  againft  the  faid  Defendant,  dire&ed  to  the  flieriff 
of  Middle/ex,  by  which  faid  writ  our  faid  Lord  the  King  com- 
manded the  fherifF  of  Middlefex^  that  if  the  faid  Plaintiffs 
ftould  give  him  fecurity  to  profecute  their  fait,  then  the  fherifF 
of  Middle/ex  fhould  put  by  furety  and  fafe  pledges  the  faid  De- 
fendant that  he  fhould  be  before  our  faid  Lord  the  King's  ju£» 
tices  at  Weftminjler  in  eight  days  of  the  Purification  of  the 
BlefTed  Mary  then  next,  to  fhew  why  with  force  and  arms  he 
broke  the  clofe  of  the  faid  Plaintiffs  at  Weftmin/ler9  and  did 
them  other  wrongs,  to  the  great  damage  of  the  Plaintiffs*  and 
Againft  the  peace  of  our  faid  Lord  the  King;  and  that  the  faid 
fherifF  fhould  have  there  the  names  of  the  pledges  and  that 
writ.  At  which  day  of  the  return  of  that  writ,  (that  is  to  fay) 
in  eight  days  of  the  Purification  of  the  Blefled  Mary,  in  the 
4 2d  year  aforefaid,  at  Wejlminfler  in  the  county  of  Middlefexy 
(that  is  to  fay)  at  London  atbrefaid,  in  the  parifh  and  ward 
aforefaid,  the  fherifF  of  Middle/ex,  (to  wit)  W.  R.  Efquire  and 
22.  A.  C  Efquire  then  being  fherifF  of  Middlefex,  returned 
on  the  faid  writ  to  the  juftices  of  our  Lord  the  King  of 
the  Bench  at  Weftminfter9  that  thd  faid  Defendant  in  the  faid 
writ  named  had  not  any  thing  in  his  bailiwick  whereby  he 
fhould  be  attached;  wherefore  the  faid  Plaintiffs  for  the 
purpofe  aforefaid  prayed  another  writ  of  our  Lord  the  King 
to  be  dire&ed  to  the  fherifF  of  Middle/ex  in  form  aforefaid. 
And  it  was  granted  them,  #c.  And  thereupon  the  faid  Plaintiffs 
for  the  recovery  of  their  damages  aforefaid,  afterwards,  (to  wit) 
on  the  i$th  day  of  April,  in  the  midyear  aforefaia\  at,  fyc.  afore- 
faid, caufed  to  be  fued  and  profecuted  out  of  the  faid  Court  of 
our  Lord  the  King  of  his  Chancery  (the  faid  Court  then  being 
held  at  Weftminjler  aforefaid  in  the  faid  county  of  Middle/ex) 
a  certain,  other  writ  of  our  Lord  the  King,  commonly  called  a 
writ  of  quare  claufum  Jregit,  againft  the  faid  Defendant,  dire&ed 
to  the  fherifF  of  Middle/ex" — (proceeding  as  with  the  former 
writ,  and  alleging  that  being  fummoned  upon  this  2d  writ 
the  Defendant  appeared.)  "  And  the  faid  Plaintiffs  further 
Iky,  that  the  faid  feveral  writs  fo  by  them  fued  and  profecuted 
as  aforefaid  againft  the  faid  Defendant,  were  fo  by  them  fued 
and  profecuted  againft  the  faid  Defendant  with  intent  to 
implead  the  faid  Defendant  for  the  feveral  caufes  in  the  faid 
declaration  in  this  behalf  above  fpecified,  and  to  caufe  and  com- 
pel the  faid  Defendant  to  appear  in  the  faid  court  here  in  order 
that  they  the  faid  Plaintiffs  might  declare  againft  him  for  the 
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1803.        (kid  feveral  caufes  of  a&ion  in  the  laid  declaration  mentioned, 

according  to  the  courfe,  cuftom,  and  practice  of  the  faid  contt 

4/toSm     here'     And  they  the  faid  PlaintMfi>  "i  puriiiance  of  fuch  their 
«.  laid  intention,  did,  after  fuch  the  did  appearance  of  the  laid 

ATJGiiic.  Defendant  as  aforefaid,  declare  thereupon  and  for  the  laid  fere- 
ral  caufcs  of  a&ion  in  the  faid  declaration  mentioned  in  manner 
and  form  aforefaid,  and  therein  (amongft  other  things)  for  the 
laid  fum  of  9/.  1 5s.  4^.,  parcel,  fyc.  and  for  the  damages  by  them 
fuftaincd  on  occafion  of  the  not  performing  the  faid  feveral 
promifes  and  undertakings  in  the  faid  declaration  mentioned  as 
to  the  faid  9/.  1 5s.  $d.  And  the  faid  Plaintiffs  further  fay,  that  the 
laid  Defendant  did  not  at  any  time  before  the  fuing  forth  of 
the  faid  firft-mentioned  writ  out  of  the  faid  court  of  our  laid 
Lord  the  King  of  his  Chancery,  in  manner  and  for  the  caufe 
and  purpofe  aforefaid,  tender  or  offer  to  pay  to  the  laid  Plain- 
tiffs the  faid  fum  of  9/.  15;.  ^d.,  parcel,  fyc.  And  this,  fyt. 
Wherefore,  $c." 

The  Defendant  rejoined,  that  "  true  it  is  that  the  faid  Defend- 
ant did  not  at  any  time  before  the  fuing  forth  of  the  laid  writ  in 
the  faid  plea  of  the  faid  Plaintiff?  above  pleaded  in  reply  firfl 
mentioned,  tender  or  offer  to  pay  to  the  faid  Plaintiffs  the  faia' 
fum  of  9/.  15  s.  4c/,,  parcel,  fyc.  ■,  but  the  faid  Defendant 
fays,  that  the  laid  Defendant  before  the  fuing  out  of  the  faid 
writ  in  the  faid  plea  of  the  faid  Plaintiffs  above  pleaded  in 
reply,  fecondly  above  mentioned,  (to  wit)  on  the  faid  nth  day 
of  February,  in  the  faid  year  of  our  Lord  1802,  at,  ifc.  ten- 
dered and  offered  to  pay  to  the  faid  Plaintiff's  the  laid  oL  15*. 
4</.,  which  faid  9/.  1 5s.  A,d.  the  Plaintiffs  then  and  there  wholly 
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been  properly  continued  (a),  and  therefore  could  not  be  conrie&ed 
with  the  fecond  writ  fo  as  to  avail  the  Plaintiffs. 
•    Bayley  then  urged,  that  merely  fuing  out  procefs  was  a  de- 
mand, and  confequently  the  tender  was  not  good  unlefs  made 
previous  to  that  demand. 

But  The  Court  were  clearly  of  opinion  that  the  merecircum- 
fiance  of  procefs  fued  out  was  not  fufficient,  fince  poffibly  it  might 
be  for  fome  other  caufe  of  a£Hon,  and  if  allowed  to  operate  in 
the  way  contended  for,  would  open  a  door  to  .much  inconveni- 
ence by  enabling  perfons  to  keep  fuch  procefs  fecretly  in  their 
pockets  'till  fuch  ftage  of  the  pleadings  as  they  fhould  be  di£- 
pofed  to  bring  it  forward. 

Per  Curiam,  Judgment  for  the  Defendant 

Heyooood  Serjt.  was  to  have  argued  e  contra. 

(«)  See  %  Li.  Pay.  454. 
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I803. 

Stkattov 
and  Another 

v. 
Savignac 


Pollard  v.  Sir  Robert  Herries  Knt.  .a*j*. 

a  Cam  ph.  67. 

rj  ^his  was  an  aftion  diajfumpjit  brought  on  a  promiflbry  note,  A.  depofited  a 
•*"    of  which  the  following  is  a  literal  copy :  fum  of  raoney •* 

r»  ,      x  thehanlyng- 

Brancne  a  boufe  of  B.  la 

i         _         J  Parity  for  which 

B.  gave  him 


Pr  1200  Toitrnois —        his  note  « 


par- 
able in  Pa>U i  or 
at  the  choice  of 
the  bearer  at  the 
Union  Bank  in 


Paris  ce  20  Mai  1791 

1 h > 

En  face  du  Pont  Royal. 

Afeptjoyrs  de  vue  prefixe je  payerai  a  Vordre  de  Hon-  jw,*o7«  mr 
Jteur  John  Carter  Pollard  la  fomme  de  dome  cents  livres  ufuil  refidcnce 
Toumots  avec  I  tnterct  convenu  a  raifon  de  trots  pour  cording  to  die 
cent  par  an*  valeur  recu  comptant.  c?urfe  of  e*- 

change  upon  J*o- 

Perproc.de  Sir  Robt.  Henries*  "''"  ■*•*««• 

n>/»    jv    ,  notewaignren 

P>ifente  et  the  <Kre&  coutfe 

verifie  d  James  Carey.-  of  e*ch™8«  **- 

.  tvreen  Londom 

—  **  1 7  «nd  Par'u  ctofed 

altogether,  har-  ., 
ing  been  prevu 
out  to  its  total 
.  reflation  ex- 
tremely low;  the 
note,  was  at  a  fub- 
fequent  period 
prefented  for  ac- 
ceptance and  payment  at  the  refidence  of  B.  in  London,  at  which  time  there  was  a  circuitous  courfe  of  ex- 
change upon  P*ru  by  way  of  Hamburgh.     Held  that  A.  was  entitle^  to  recover  upon  the  note  according 
to  fuch  circuitous  ccuri'e  Jf  exchange  upon  Pari*  at  the  time,  when  the  note  was  prefented. 

Which 


Payable,  commedejfus,  dans  Paris, 
mu  choixduporteur,  cfo/wDouvres 
d  V  Union  Bank,  et  dans  Londres 
ml  man  domicile  ordinaire. 


Au  court  dHJfance 
^fur  Paris. 


En  regiflrefol.  42  A.  F.  P." 


10th  May  99.  E.  W. 
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Which  promifTory  note  was  thus  translated : 

Paris,  the  20th  of  May  1701 — For  1200  livresToumois. 

At  (even  days  fight,  according  to  agreement,  I  promife  topaj 
to  the  order  of  Mr.  John  Carter  Pollard  the  fum  of  twelve  hnn- 
dred  tivres  Tournois,  with  the  intereft  agreed  for,  at  the  rate  of 
three  per  cent,  per  annum,  value  received  down. 


Byprocuration  of  Sir  Ztob*  Hemes. 
James  Carey, 


Prelerited  and  verified 


Pay  ableas  above  i  n  Paris,  or, 
atthc  choice  of  the  bearer,  at 
the  Union  Bank  in  Dover,  or 
at  my  ufual  refidence  in  Lon- 
don, according  to  the  courfe 
of  exchange  upon  Paris. 

The  two  firit  counts  of  the  declaration  were  upon  the  laid 
note.  In  the  firft  count  the  words  "  au  cours  d'ufance  for 
Paris,"  were  taken  to  mean  "  according  to  the  courie  of  ex- 
change upon  Paris."  In  the  fecond  count  thefe  words  were 
wholly  omitted.  The  third  count  was  upon  an  indebitatus  of- 
fumpft  for  the  value  of  foreign  money  paid,  hud  out,  and  ex- 
pended by  the  Plaintiff  for  the  ufe  of  the  Defendant.  The 
fourth  was  for  the  value  of  foreign  money  lent  and  advanced  fay 
the  Plaintiff  to  the  Defendant  The  fifth  was  for  the  value  of 
foreign  money  had  and  received  by  the  Defendant  to  the  ufe  of 
the  Plaintiff.  And  the  fixth  was  upon  an  account  flared  be- 
tween the  Plaintiff  and  Defendant.  To  this  declaration  the 
Defendant  pleaded  the  general  iflue,  and  paid  into  court  the 
fum  of  18/.  16s.  6d.  upon  the  whole  declaration  generally. 

This  caufe  was  tried  before  Lord  Eldon  Ch.  J.  and  a  fpecia) 


V 
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prefented  for  acceptance,  and  again  on  the  20th  of  the  feme  1803. 
month  for  payment  in  London,  at  the  ufual  rcfidence  of  the  De-  — — — 
fendant.  When  tliere  was  a  courfe  of  exchange  between  Lon-  P°LLAR0 
dan  and  Paris  it  was  regulated  by  the  icu  or  French  crown  of  Hs*tit% 
three  litres  Tournois,  in  fterling  pence ;  and  when  this  exchange 
vras  at  par  the  Prench  crown  was  of  the  value  of  thirty  pence 
fterling.  At  the  time  when  the  (aid  note  was  paid  and  deliver- 
ed to  the  Plaintiff  there  was  a  dire&  courfe  of  exchange  be- 
tween  London  and  Paris  at  the  rate  of  twenty-four  pence  fter- 
ling for  the  French  crown/  In  the  month  of  Auguft  in  the  year 
1 793,  in  confequence  of  the  war,  the  exchange  fell  fo  low  as 
fburpence  farthing  for  the  French  crown  of  three  livres  Tour- 
nois, and  in  the  month  of  October  following  it  finally  clofed  at 
ninepence  for  the  French  crown.  On  the  20th  May  1 799,  the 
time  when  the  feid  note  was  prefented  for  payment  in  London, 
as  the  war  was  ftill  continuing  between  Great  Britain  and 
France,  there  was  no  direft  courfe  of  exchange  between  Lon- 
don and  Paris;  but  there  was  then,  and  there  ftill  is,  a  circuit-  ! 
Oiis  courfe  of  exchange  between  thofe  cities  through  Hamburgh. 
At  that  time,  according  to  the  courfe  of  exchange  between 
Paris  and  Hamburgh,  1200  livres  Toumois  were  of  the  value  of 
589  marks  and  7  fchelins,  and  this  fum,  according  to  the  courfe 
of  exchange  at  the  fame  time  between  Hamburgh  and  London, 
was  of  the  value  of  47/.  35.  $d.  fterling,  which  fum,  together 
with  1 2/.,  the  intereft  thereof  at  3  per  cent,  per  ann.  for  8  years, 
from  the  20th  of  May  1791  to  the  20th  of  May  1799,  making 
together  the  fum  of  59/.  35.  4*/.,  was  the  amount  of  the  fum 
claimed  to  be  recovered  by  the  Plaintiff  in  this  a£tion,  as  being 
the  value  of  the  faid  note  on  the  faid  20th  May  1799,  when  it 
was  prefented  in  London  for  payment,  according  to  the  above 
circuitous  courfe  of  exchange.  But  the  fum  of  18/.  16s.  6tL 
was  paid  into  court  by  the  Defendant,  as  being  the  value  of  the 
faid  1 200  livres  and  the  intereft  thereon  at  3  per  cent,  per  ann., 
taking  the  exchange  at  yd.  fterling  for  the  French  crown  of 
three  livres,  according  to  the  laft  dire&  courfe  of  exchange  be- 
tween London  and  Paris  before  the  commencement  of  the  war. 
The  queftion  fubmitted  to  the  opinion  of  the  Court  was,  Whe- 
ther the  Plaintiff  were  entitled  to  recover  the  above  fum  of 
$cjl.  35.  4A,  the  value  of  the  faid  1200  livres  and  intereft,  ac- 
cording to  the  courfe  of  exchange  between  London  and  Paris 
through  Hamburgh  at  the  time  when  the  faid  bill  was  prefented 

for 
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1803.        for  payment  in  Lortdon  ?    If  the  Court  mould  be  of  that  opinion, 

■ -      then  the  jury  found  a  verdict  for  the  Plaintiff,  damages  4c/.  6s. 

t'oLLAtD  lo£ti  which,  with  the  faid  fura  of  18/.  16s.  6d.  paid  into  court 
Hhkih.  by  the  Defendant,  amounted  to  the  above  film  of  59/.  3*.  +d. 
But  if  the  Court  mould  be  of  opinion  that  the  Plaintiff  had  no 
right  to  claim  from  the  Defendant  more  than  the  value  of  the 
laid  1200  livres  and  the  intereft  thereon,  according  to  the  laft 
direct  courfe  of  exchange  between  London  and  Paris  before  the 
commencement  of  the  war,  then,  as  the  laid  fam  of  1 81.  1  fit  fid, 
which  was  fumcient  to  fatisfy  that  claim,  had  been  paid  into 
court  and  is  (truck  out  of  the  declaration,  the  jury  found  a  ver- 
dict for  the  Defendant. 

Marfhatt  SerjL  for  the  Plaintiff.  The  queftion  in  this  cafe 
is,  by  what  courfe  of  exchange  the  Plaintiff  is  to  be  paid; 
whether  by  the  laft  direct  courfe  of  exchange  which  exifted 
previous  to  the  commencement  of  the  war  between  this  country 
and  France,  or  by  the  circuitous  courfe  which  exifted  at  the 
time  when  payment  of  the  note  was  demanded  ?  The  note  in 
queftion  is  for  1 200  livres  payable  at  Paris,  Dover,  or  London. 
Now  if  demanded  at  either  of  the  two  latter  places,  it  muft  have 
reference  to  lome  cxifting  courfe  of  exchange ;  though  if  de- 
manded at  Paris  it  would  be  unneceHary  to  calculate  any 
courfe  of  exchange,  as  it  would  be  paid  by  the  precife  amount 
of  French  money  -mentioned  in  the  bill.  Although  the  direct 
intercom' ft:  between  this  country  and  France  was  interrupted  at 
the  time  when  payment  of  the  note  was  demanded,  ftiU  there 
could  be  no  difficulty  in  paying  it  according  to  the  exifting 
courfe  of  exchange.     The  mode  by  which  a  merchant  would 
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cuitous  mode  of  exchange.     A  queftiou  fimilar  to  this  arofe        1803. 
before  Lord  Kenyon  *at  nifiprius,  who  decided  it  immediately,       • 
ikying,  if  the  high  road  be  out  of  repair,  the  party  mult  go  on        OLvA 
the  adjoining  land.      So  in  Cuming  y.  Monro*  5  T.  R.  87.  in      He*aus. 
debt  for  1,440/.  of  money  of  Great  Britain*  on  a  bond  for  2,400/. 
proclamation  money  of  NorUi  Carolina,  the  Court  refilled  to 
allow  the/Defendant  to  pay  the  2,400/.  Carolina  money  into 
court,  faying,  "  This  proclamation  money  was  of  a  certain  value 
when  the  bond  was  given,  and  alfo  when  it  was  forfeited ;  but  by 
change  of  time  and  circumilances  it  is  now  rendered  of  no  value 
whatever,  and  therefore  juftice  could  not  be  done  between  the 
parties  if  we  were  to  determine  that  the  Defendant  ihould  be  at 
liberty  to  pay  that  which  is  now  of  no  value,  but  which,  had  he 
paid  hisdebtwhenit  became  due,  would  have  been  of  great  value.". 
If  it  be  (aid  that  the  Plaintiff  ought  to  have  prefented  the  note 
fconer ;  the  anfwer  is,  there  is  nothing  on  the  face  of  the  bill  to 
prevent  his  keeping  it  for  any  number  of  years  which  he  might 
think  proper :  and,  indeed,  had  it  not  been  for  the  interruption 
of  the  exchange  the  Defendant  would  have  derived  an  advantage 
from  his  not  prefenting  the  note  fooner,  fince  he  allowed  only 
3  per  cent,  for  the  money  deposed,  which  was  the  confideration 
of  the  note,  and  made  a  larger  intereft  himfelf. 

IVUliarns  Seijt.  contra.  If  the  Defendant  pays  this  bill 
according  to  the  laft  courfe  of  exchange  between  London  ami 
Paris  he  will  perform  his  contrail  as  nearly  as  poffible ;  and  the 
Plaintiff  will  fuller  juitly  for  not  having  prefented  it  fooner.  The 
words  "  au  cows  d'ufance"  can  only  be  explained  by  confidering 
the  nature  of  the  note :  the  import  of  which  is  this ;  "  If  you  do 
not  receive  the  money  at  Paris%  then  1  will  pay  it  at  Dover  or  in 
London,  according  to  fuch  ufance  as  fhall  exift  with  refpedt  to 
bills  upon  Paris  at  the  time  when  payment  fhall  be  demanded." 
The  mode  of  payment,  therefore,  in  contemplation  of  the  parties 

-  in  cafe  of  the  note  being  demanded  at  London  or  Dover  feems 
to  have  been  by  a  bill  upon  Paris.  Admitting  this  interpreta- 
tion, the  word  "  ufance"  is  an  underftood  mercantile  term,  and, 

x  as  applied  to  bills,  differs  according  to  the  plates  upon  which 
they  are  drawn.  [The  Court  obferved,  that  as  the  jury  had 
tranflated  the  words  "  au  cours  d'ufance"  they  fhould  adhere  to 
that  translation.]  At  the  time  when  this  note  was  prefented,  the 
precife  performance  of  the  contrail  had  become  impoflible;  for 
no  <ftre&  courfe  of  exchange  between  London  and  Paris  exifted.  [  34°  ] 
rou  111.  z  -  The 
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1603.        The  Defendant  therefore  is  excufed;  for  the  rule  of  law,  as  kid 
*     '   ~      down  in  Parading  v.  Jane,  Alryn,  27.  is,  that  "  when  a  partyby 

ui.iaiu  ^  ^^  contraA  creates  a  duty  or  charge  upon  himfelf,  be  U 
ilmi'i.  bound  to  make  it  good,  if  he  may,  notwithstanding  any  accident 
by  inevitable  ncccifity,  becaufe  he  might  have  provided  agamft 
it  by  his  contract."  But  in  this  cafe  the  Defendant  was  abso- 
lutely prevented  by  change  of  circum  fiances,  and  by  the  neglect  of 
the  Plaintiff  in  presenting  the  note  fooner.  He  will  therefore  be 
excufed  if  he  perform  his  contract  *'  cypris"  according  to  the 
laft  direct  courfe  of  exchange  between  London  and  Paris.  If, 
however,  the  Court  fhoukj  think  that  this  is  not  the  proper  rule, 
then  it  may  be  contended  that  the  action  has  been  brought  too 
loon,  and  that  the  Plaintiff  mould  have  waited  until  a  direct 
courfe  of  exchange  between  London  and  Paris  was  renewed. 
If  the  construction  contended  for  by  the  Plaintiff  be  adopted, 
die  Plaintiff,  by  keepting  the  note,  may  oblige  the  Defendant » 
pay  it  in  a  manner  totally  different  from  that  which  was  con- 
tracted for,  and  which  may  amount  to  fifty  times  as  mach  as  wit 
in  the  contemplation  of  the  parties. 

Lord  Alvanley  Ch.  J.  The  argument  of  my  Brother 
Williams  muft  neceflarily  go  the  length  of  contending,  that  at 
the  time  when  payment  of  the  note  in  queftion  was  demanded 
no  courfe  of  exchange  between  London  and  Paris  whatfoever 
exifted.  If  his  argument  will  not  go  this  length,  I  think  that 
he  cannot  fucceed.  At  firft  I  entertained  fome  doubts  whether 
at  the  time  when  the  note  was  made  it  was  not  the  intention  of 
the  parties  that  the  money  mould  be  paid  according  to  the  di- 
rect courfe  of  exchange  only,  and  confequently  whether 
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■ 

Paris,  but  at  Dover  or  London.     What  reafon  then  has  he        1803. 

given  for  not  performing  his  contract  when  payment  of  it  was      • 

demanded  in  London  ?  He  fays  that  he  engaged  to  pay  accord-  ©«■***> 
ing  to  the  courfe  of  exchange  between  London  and  Paris,  and  Heroes1. 
that  at  the  time  he  fo  engaged  the  courfe  of  exchange  in  con- 
templation between  himfelf  and  the  Plaintiff  was  the  direct 
courfe  of  exchange  between  thofe  two  places.  Having  fhewn 
then  that  no  direct  courfe  of  exchange  exifted  at  the  time  when  ' 
payment  of  the  note  was  demanded,  the  Defendant  offers  to  pay 
according  to  the  laft  direct  courfe  of  exchange  which  exifted 
before  that  time.  But  the  Plaintiff  has  a  right  to  difpute  this 
mode  of  payment  which  the  Defendant  thinks  proper  arbitrarily 
to  adopt,  and  may  as  well  contend  that  he  chufes  to  be  paid 
according  to  the  courfe  of  exchange  which  exifted  at  the  time 
when  the  money  was  depofited.  I  think  therefore  that  we  can 
not  with  propriety  refer  to  any  courfe  of  exchange  previous  to  . 
the  demand  of  payment,  but  that  according  to  the  ordinary 
rules  of  conftruction  the  Defendant  is  bound  to  perform  his 
contract  notwithftanding  intervening  circumftances  may  have 
fubjected  him  to  fome  inconvenience;  The  peculiar  circum* 
dances  of  the  late  war  induced  the  legiflature  of  this  country  to 
do  what  had  never  been  done  before,  unlefs  perhaps  in  the  time 
of  King  William,  namely,  to  prohibit  under  certain  penalties 
the  fubjects  of  this  country  from  remitting  money  to  France.  In 
confequence  of  this,  a  much  more  circuitous  and  cxpenfive 
courfe  of  exchange  was  neceflarily  adopted ;  and  the  Defendant 
being  called  upon  to  pay  in  London  according  to  that  circuitous 
and  expenfive  courfe,  fuffers  a  hardfhip.  Whatever  doubts, 
however,  I  may  have  entertained,  I  now  think  that  the  fbundeft 
conftruction  for  us  to  adopt,  and  which  will  be  fubject  to  the 
leaft  inconvenience,  is,  that  the  Defendant  is  bound  to  pay  the 
note  according  to  that  indirect  courfe  of  exchange  which  exifted 
at  the  time  when  payment  was  demanded.  The  Plaintiff  there- 
fore will  be  entitled  to  the  larger  fum  found  by  the  jury. 

Heath  J.  I  liave  very  little  difficulty  upon  this  fubject :  for 
though  I  agree  that  neither  of  the  parties  contemplated  the  in- 
terruption in  the  courfe  of  exchange  which  the  war  produced ; 
yet  let  us  confider  what  was  the  real  nature  of  the  contract  be- 
tween the  parties.  The  Defendant  received  a  fum  of  money 
from  the  Plaintiff,  for  which  he  was  to  pay  a  very  fmall  intereft; 
clearly  therefore  it  could  not  be  worth  the  Defendant's  while  to 

z  2  keep 
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keep  tin*  bill  in  his  hand  merely  upon  the  {peculation  of  making 
an  advantage  of  it  by  tome  alteration  in  the  courfe  of  exchange; 
and  indeed  the  longer  he  kept  the  note  the  longer  the  Defen- 
dant had  to  make  a  large  intcrefl  of  money,  for  which  he  paid 
the  Plaintiff  but  a  frnall  intereft.  The  contrail  between  the 
parties  being  that  the  Defendant  Ihould  pay  according  to  the 
courfe  of  exchange  between  London  and  Paris,  and  "that  con- 
tract not  being  unlawful,  the  Defendant  mull  fulfil  his  engage- 
ment when  called  upon,  notwith  flan  ding  circumftances  may 
have  rendered  that  engagement  difadvantageous  to  him. 

Rooke  J.  I  am  of  the  tame  opinion.  According  to  the 
courfe  of  dealing  eftablifhed  by  the  Defendant,  he  received  a 
depofit  of  money  from  perfons  upon  their  travels,  allowing  them 
only  three  per  cent,  intereft,  and  gave  them  notes  payable  at 
Paris,  Dover,  or  London.  It  was  underftood  between  the  par- 
ties that  the  perfons  to  whom  thefe  notes  were  given  might  keep 
them  as  long  as  they  ihould  find  it  convenient,  and  the  Defen- 
dant undertook  thatwhen  theychofe  to  demand  payment  of  thenh 
he  would  pay  according  to  the  courle  of  exchange  upon  Paris. 
Now  the  ftiorteft  courfe  of  exchange  upon  Parts  at'  the  time 
when  payment  was  demanded  was  by  way  of  Hamburgh,  and 
the  Plaintiff  only  delires  to  be  paid  according  to  that  courfe 
The  Defendant  therefore,  unlefs  he  can  mew  a  {hotter  count 
to  have  exitled  at  that  time,  muft  pay  die  note  according  to  the 
courfe  of  exchange  through  Hamburgh.  Whatever  incoare- 
nience  he  may  fufier  from  this  conilruciion,  he  muft  attribute 
to  himfelf  alone  for  not  having  guarded  againll  it  by  the  term  of 
his  contract.' 

Chambre  J-      We  limit  recollect  lhat   tins  is  a  loan  by  the 
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n  Paris :  and  indeed  I  do  not  think  that  the  terms  of  the  note        1 803. 
ould  have  been  tranflated  otherwise  than  they  have.     The  note  ' 

oes  not  exprefs  that  the  money  (hall  be  paid  at  the  ufual  courfe      Po*-LAE* 
f  exchange,  or  at  the  courfe  of  exchange  fubfifting  between  the      Hxaukt. 
wo  countries  at  the  time  when  the  fecurity  was'  given,  but 
lerely  according  to  the  courfe  of  exchange.     Then  to  what  * 

re  we  to  look,  but  to  the  courfe  of  exchange  a&ually  fubfifting 
etween  London  and  Paris  when  payment  was  demanded  ?  Pro- 
ably  there  were  many  other  more  circuitous  courfes  of  exchange 
n  Paris,  but  the  neareft  is  pointed  out  by  the  cafe,  and  the 
laintifPs  demand  affefled  accordingly.  Whatever  lofs  the 
)efendant  may  have  fuftained  by  the  interruption  of  the  direft 
ourfe  of  exchange,  I  think  the  contrail  capable  o£  no  other 
onftru&ion,  and  that  the  Plaintiff  is  entitled  to  the  larger 

VerdiA  to  be  entered  for  the  Plaintiff  for  40/.  6s.  iorf. 


Manners  qui  tarn  v.  Postan.  as. 41a.. 

rHis  was  an  a£tion  on  the  ftatute  of  ufury.     The  ift  count  of  in  an  a&ion  oq 
the  declaration  ftated  that  the  Defendant  on  the  5th  of  Au-  th^to'tAin* 
yi  1 802,  by  means  of  a  corrupt  contrail  made  between  the  De-  more  than  legal  v 
ndant  and  one  Richard  Lowe,  "  took,  accepted,  and  received  Kn^inonV 
F  and  from  die  faid  Richard  Ixnve  5/.  for  the  forbearing  and  "  from  the  15th of 
ivingday  of  payment,  and  for  the  having  forborne  and  given  day  o/ywj  i8o»;' 
f  payment  to  the  faid  Richard  Lme  50/.  lent  by  the' Defendant  the  Court  W>U 
>  the  faid  Richard  Ijvrme  dn  the  i$th  of  April  1802,  from  the  JJaby  tht  ***' 
id  time  of  the  faid  lending  of  the  faid  50/.  until  the  14th  of  July  Jud?e,«  ***** 
8o2.w     There  were  feveraJ  other  counts  not  material  to  be  here  takiigThe  date" 
ated.     The  caufe  was  tried  before  Lord  Alvanley  Ch.  J.  at  the  of  aM  »*«"»*• 

rt  !•  1  ^reate  a  variance 

hiUdhall  Sittings  after  lait  Michaelmas  term,  when  it  appeared  for  which  rhe 
lat  the  Plaintiff  being  indebted  to  one  Dance  in  the  fum  of  1 1  il  £*™2^^ 
7S.  gave  a  warrant  of  attorney  to  fecure  that  fum,  and  that  if  more  than  ie- 
ichard  Lowe  alfo  gave  his  note  for  the  feme  fum,  dated  the  1 2th  f^^J^Jj* 
fiober  1 80 1 ,  payable  to  Dance  or  order  at  fix  months,  as  a  colla-  bearance  on  a 
ral  fecurity,  which  became  due  on  the  15  th  of  April  1802 ;  that  l"%^%£ 
is  note  was  indorfed  by  Dance  to  the  Defendant;  that  on  the  terai  fecurity  for 
ith  or  13th  of  April  Richard  Lowe  applied  to  the  Defendant's  J^^'J^g 

defcribedtobe 
for  forbearance  of  money  fat  by  the  Defendant  to  £. 

z  3  foa 
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,fon  to  accept  6il.  ios.  in  part  payment,  and  a  warrant  of  at- 
torney at  three  months  for  the  remainder,  for  which  indulgence 
and  the  expences  he  offered  three  guineas;  that  the  prupofid 
being  accepted,  Richard  Lowe  paid  64/.  141.(11),  and  gave  the 
warrant  of  attorney,  at  the  fame  time  alking  for  his  note  and 
the  former  warrant  of  attorney  given  by  the  Plaintiff,  which  the 
Defendant's  ion  promifed  to  lend,  but  dated  that  they  were  at 
that  time  in  his  father's  pouemon;  that  on  the  15th  of  April 
one  Thomas  Gale  called  on  Richard  Lowe  from  the  Defendant, 
and  returned  the  64L  14s.  and  the  warrant  of  attorney  for  50I, 
dating  that  the  Defendant  objected  to  what  had  been  done,  bat 
afterwards  produced  a  blank  warrant  of  attorney  for  55/.,  dated 
the  14th  of  April,  which  he  requefled  Richard  Lowe  to  execute, 
and  in  cafe  of  his  non-compliance  threatened  that  the  Defendant 
would  proceed  upon  the  note;  and  that  Richard  Lowe  accord- 
ingly again  paid  the  64I.  14s.  and  executed  the  laft- mentioned 
warrant  of  attorney,  which  was  paid  on  the  5th  of  Augitfl  in  the 
fame  year.  The  jury  found  a  verdict  for  the  Plaintiff,  dating 
that  the  Defendant  took  5/.  for  the  ufe  of  50/.  from  the  14/A  of 
April  to  the  1 4th  of  July. 

On  a  former  day  a  rule  tiifi  was  obtained,  calling  upon  the 
Defendant  to  flicw  caufe  why  the  above  general  verdict  fhould 
not  be  amended  by  the  Judge's  note*,  and  why  it  fhould  not  be 
entered  on  the  id  count  of  the  declaration  only,  and  at  the  fame 
time  another  rule  nxfi  was  obtained,  calling  upon  the  Plaintiff  to 
fhew  caufe  why  a  nonfuit  fhould  not  be  entered  on  the  ground 
that  the  evidence  did  not  fupport  the  averment  in  the  ill  count 
of  the  declaration  that  the  ufiirious  intcreft  was  taken  for  the 
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that  the  intereft  was  computed  from  the  14th  of  April,  which        1803. 

would  vary  the  tranfaction  moft  eflentially  from  that  ftated  in      

the  declaration ;  and  that  although  it  had  been  ufual  to  fet  right  V.*** 

the  miftake  of  a  jury  by  the  Judge's  notes  where  the  verdict  was  Post  an. 
general,  yet  that  where  the  jury  had  found  a  particular  feet  in- 
correctly, there  was  no  means  of  rectifying  that  miftake  but  by 
(ending  the  cafe  to  a  new  trial,  2dly,  That  no  money  was  ever 
lent  by  Pq/lan  to  Lowe,  as  averred  in  the  declaration;  for  that 
the  ufurious  intereft  was  taken  for  the  forbearance  of  50/.  due 
upon  a  promiffory  note  which  Lowe  had  given  as  a  collateral 
fecurity  for  the  debt  of  a  third  perjbn,  which  could  not  conftitute 
a  loan  from  the  Defendant  to  Lowe. 

MarJhaU  Serjt.  for  the  Plaintiff  infifted,  ift,  That  where  a 
manifeft  miftake  occurred  in  the  finding  of  the  jury,  the  Court 
would  of  courfe  rectify  that  miftake  by  the  Judge's  notes ;  and 
obferved,  that  fuch  amendment  had  been  allowed  even  in  a 
fpecial  verdict ;  that  in  the  preient  cafe  there  was  no  evidence 
whatever  from  which  the  jury  could  have  prefumed  that  intereft 
was  calculated  from  the  14th  of  April ;  that  the  note  itfelf  did 
not  become  due  till  the  1 5  th ;  and  that  it  was  evident  the  jury 
had  been  milled  by  the  circumftance  of  the  warrant  of  attorney 
having  borne  date  as  of  the  14th.  2<Uy,  Tliat  as  the  Defend- 
ant was  entitled  to  receive  50/.  from  Lowe  on  the  15  th  of  April, 
which  he  then  agreed  fhould  remain  three  months  longer  in 
the  hands  of  Lowe,  it  was  equivalent  to  a  loan  of  that  fum*  He 
cited  Floyer  v.  Edwards,  Cowp.  1 1 2.  where  Lord  Mansfield  ex- 
prefled  a  clear  opinion,  that  if  a  transaction  be  in  fubftance  a 
loan,  it  muft  be  confidered  as  fuch  whatever  may  be  the  form 
of  the  tranfaction. 

The  Court  were  clearly  of  opinion,  that,  as  there  was  no  evi- 
dence from  which  it  could  have  been  inferred  that  intereft  was 
computed  from  the  14th  of  April,  the  verdict  might  be  entered 
according  to  the  notes  of  the  Judge,  without  exceeding  the  line 
which  had  been  already  adopted  in  cafes  of  this  fort :  though  if 
any  evidence  had  been  given'  from  which  it  would  have  been 
competent  for  the  jury,  had  they  believed  it,  to  have  found  as 
they  had  done,  the  Court  could  not  have  rectified  the  miftake, 
but  muft  have  granted  a  new  trial*  With  refpect  to  the  2d  point, 
they  thought  the  tranfaction  was  equivalent  to  a  loan  of  money, 
and  referred  to  Wade  q.  t.  v.  Wilfon,  lEqft,  19/y. 

Rule  abfolute  for  the  amendment*- 
Rule  dicbarged  for  the  noofiiit. 

z  4 
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ra.  mh. "  Lord  Nortiiwick  v.  Stanway. 

If  then  be  > tnf.  J  ND&B1TATUS  qflumpjtt.  The  i  ft  count  ftated,  «*  that  the 
tom.iviihwa  x  Defendant  on,  #t.  was  indebted  to  the  Plaintiff,  then  and  ftill 
to  grmt  p3tL«ii  being  lord  of  the  manor  of  Harrow,  otherwife  Sudbury,  in  the 
of  the  wiita  by  county  0f  Middle/ex,  in  200/.  for  reafonable  fines  due  and  pay- 
roll, the  nremifei  able  by  the  Defendant  to  the  Plaintiff  for  and  on  his  admiffion, 
fluted  in  tba     according  to  the  cuftom  of  the  faid  manor,  into  divers  copyhold 

■BOM  roode'ire  ™       .,  -     1 

well  dercribed  n  tenements  with  the  appurtenances,  parcel  of  the  faid  manor,  into 
mfcMho1"  hthe  wnich  ,lc  had  by  ,iie  plain,iff>  before  that  time  and  whilft  he  was 
date  of  the  g»m  lord  of  the  laid  manor,  been  admitted  according  to  the  cuftom  of 
h*  mo-tem.^if  in  tne  gjjj  manor,  to  hold  the  fame,  with  the  appurtenances,  to  the 
copyhold  tine  be  Defendant,  his  heirs  and  afligns,  by  copy  of  court-roll,  at  the  wiD 
entered  in  tht  ^  q^  [onj  ^j  according  to  the  cuftom  of  the  laid  manor."  There 
■00/,  hot  thu  were  other  counts  for  money  paid,  had,  and  received,  and  on  an 
fat£  rtMtal  tuxount  ***«*•  The  Defendant  pleaded  the  general  .flue. 
remined  40' inrf  At  the  trial  before  Lord  Alva'dey  Ch.  J.  at  the  WeflminjUr 
{cT&rtnd-  8fi*>Dg§  after  kft  Michaelmas  term,  it  appeared  that  the  pre- 
the  lord  tued  for  miles  for  which  the  fine  was  claimed  were  fome  time  fince  par- 
thefine.judt  e       j  „f  the  wafte  of  the  manor,  and  were  firft  jrrantedby  the  then 

jury,  finding  the  '  o  J 

annuel  Tilue  of  lord  to  hold  by  copy  of  court-roll ;  that  within  the  manor  there 

Meeting » 'ct-  wbs  a  cuuL°m  f°r  tne  l°rd  to  grant  parcels  of  the  wafte  whenever 

dj£ for 60/ , th*  he  fhould  think  proper,  to  hold  by  copy  of  court-roll;  that 

riiin  'he  verdift  there  were  many  tenements  within  the  manor  which  had  been 

for  the  fum  ec-  holdeii   immemorially  by  copy  of  court-roll,  and  many  which 

■  n™firoik«inleiT  °*d  been  granted  in  the  above  manner  out  of  the  wafte,  the  one 

lOenont,  the  being  called  ancient  copvhold  and  the  other  wafte-hold  copT- 
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demifeable  by  copy  of  court-roll  from  time  immemorial ;  whereas 
it  appeared  in  the  prefent  cafe  that  the  premifes  had  been  parcel 
of  die  wafte  within  time  of  memory,  and  that  although  a  cuftom 
might  have  exifted  within  the  manor  for  the  lord  to  grant  tene- 
ments out  of  the  wafte,  upon  admiffion  to  which  a  fine  might 
be  demandable  by  virtue  of  the  cuftom,  yet  that  in  declaring  for 
fuch  fine  the  nature  of  the  tenure  ihould  have  been  corre&ly 
ftated  in  the  declaration ;  2dly,  becaufe  the  affeflment  by  the 
lord  being  ioo/.,  which  the  finding  of  the  jury  had  proved  to  be 
too  heavy  a  fine,  the  lord's  right  to  recover  could  not  be  com- 
plete until  a  new  afTefTment  had  been  made;  for  although  it 
appeared  that  out  of  eipecial  favour^ie  had  remitted  40/.  and 
reduced  the  fine  to  60/.,  ftill  the  fine  muft  be  considered  as  a 
fine  of  1  op/,  and  affefled  as  fuch,  though  the  payment  had  been 
remitted  in  part.  On  this  point  he  cited  Aftle  v.  Grant,  Doug,. 
731.  n.  4.  ed.  3. 

With  refpe6l  to  the  ill  point,  The  Court  obferved,  that  al- 
though the  premifes  in  queftion  had  been  newly  granted  by  copy 
of  court-roll,  yet  that  having  been  granted  by  virtue  of  an  im- 
memorial 'cuftom  to  demife  parcels  of  the  wafte  as  copyhold, 
they  were  to  be  confidered  as  much  copyhold  tenements  as  if 
they  had  been  immemorially  holden  by  copy  of  court-roll ;  that 
the  tenure  had  its  foundation  in  cuftom,  which  had  immemo- 
rially attached  upon  the  wafte,  the  fubjeft  of  the  grant ;  that 
copyholds  of  a  fimilar  defcription  to  thofe  in  queftion  were  very 
common  in  the  North  of  England,  and  had  often  been  recog- 
nifed  in  judicial  determinations;  and  Chambre  J.  added,  that 
within  his  recollection  tenures  of  this  kind  had  been  judicially 
acknowledged  at  Durham,  and  in  fome  inftances  the  queftion 
had  been  raifed  in  inch  a  mode  that  it  might  have  been  re- 
moved from  the  court  there  to  Wejlminfier-hall,  if  the  counfel 
had  not  been  fatisfied  with  the  propriety  of  the  determination. 
With  relpecSl  to  this  point  (a),  therefore,  it  was  intimated  by 
the  Courts  that  unlets  a  ftrong  opinion  to  the  contrary  was  en- 
tertained  at  the  bar,  they  did  not  wifti  to  have  it  agitated  (6) ; 
bat  on  the  2d  point  granted  a  rule  nifi. 


347 
1803, 

Lord  Noath- 
Stanway. 


(a)  This  point  very  ably  difcufled  by 
Mr.  WatkUs  in  his  treatile  on  CttfyboIJs, 
p.  33.  to  p  36.,  and  the  feveral  authorities 
00  the  fubjeft  are  there  collected  by  hitn 
in  the  notes ;  from  thofe  authorities,  aud 
particularly  from  Co.  Lift*  $8.  i.  it  is 
clearly  (hewn  chat  land  need  not  imnoe. 
morally  have  been  demjfid  as  copyhold, 


though  it  muft  have  been  icmifcabh  as  fuch. 
Mr.  fVatiint,  inJeed,  feems  to  think  that 
even  without  the  aid  of  a  cuftom,  the  lord 
of  a  manor  may  grant  the  wafte  of  the 
manor  as  copyhold,  and  thereby  effe<ftu- 
ally  create  a  new  copyhol  J  tenure. 

(4)  On  a  lubfequeiit  day  Shepherd aban- 
doned this  point. 

Be/l 
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.1803.  Be/i  Serjt.  now  ihewed  caufe,  and  contended  that,  as  die  lord 

■  had  demanded  do  more  than  60I.,  which  appeared  by  the  find- 

^wic"T"*   hig  of  the  jury  to  be  two  years' value,  he  was  entitled  to  recover; 

*.  that  it  appeared  from  Titus  v.  Perkins,  Skin.  349.  that  if  a  laid 

I'     demand  more  than  he  ought  he  may  make  his  demand  de  novo, 

and   that  the  entry  upon  the  rolls  in   this  cafe  mewed  that 

although  the  lord  affefled  the  fine  at  100/.  he  only  intended  to 

infift  upon  60L ;  that  this  entry  could  never  prejudice  the  tenant, 

mice  it  would  afford  no  evidence  that  two  years'  value  amounted 

to  1 00/.  for  that  a  copyhold  fine  is  at  all  times  an  arbitrary  fine 

in  point  of  form,  though  it  is  now  fettled  that  the  lord  cannot 

take  more  than  two  years'  value ;  and  that  the  1 00L  therefore 

might  always  be  deemed  the  formal  fine  impoied  by  the  lord, 

and  the  60/.  the  two  years'  value  on  which  he  had  a  right  to 

infift. 

The  Court,  however,  (a)   (without  hearing  Shepherd^  were  of 
-  opinion  that  the  afleument  was  an  afiefiinent  of  1  ooLy  and  tint 

the  latter  part  of  the  entry  was  nothing  more  than  a  remifliau  of 
the  payment  of  part  of  that  auefTment,  and  that  much  roucbief 
might  arife  to  copyholders  if  fimilar  entries  were  permitted  to  be 
made  upon  the  court-rolls  of  manors. 

Rule  abfoluta 
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day  of  flie  Annunciation  of  the  Bleffed  Virgin  Mary  in  the        1803. 
year  1802  aforefaid,  in  manner  and  form  as  the  faid  avowant      — 
bath  in  and  by  his  faid  avowry  alfo  above  alleged ;"  and,  4thly,  '        °** 
Bc  tliat  the  faid  120/.  of  the  rent  aforefaid  in  the  faid  avowry        B*yan. 
of  the  faid  Defendant  in  this  behalf  above  alleged  to  have  been 
due  and  payable  by  the  Plaintiff  to  the  avowant  for  five  years 
of  the  faid  term  ending  and  ended  on  the  faid  feaft-day  of  the 
Annunciation  of  the  Bleffed  Virgin  Mcry  in  the  year  1802  ' 

aforefaid  were  not  in  arrear  and  unpaid  to  the  avowant  at  the 
(aid  time  when,  Sfc.  in  manner  and  form  as  the  avowant  hath 
in  and  by  his  laid  avowry  alfo  above  alleged."  On  each  of 
theft  four  pleas  iffue  was  joined. 

At  the  trial  of  this  caufe  before  Lord  Alvanley  Ch.  J.  at  the 
GirildJicdl  Sittings  after  laft  Michaelmas  term,  it  being  proved 
that  24/.  only  was  due  for  rent,  it  was  obje&ed  on  the  part  of 
the  Plaintiff  that  fuch  evidence  did  not  fupport  the  3d  and  4th 
[flues,  and  confequently  the  Plaintiff  was  entitled  to  a  verdiA  on 
thofe  iffues.  His  lordfhip  being  difpofed  to  referve  this  point, 
%  verdi£l  was  taken ,  for  the  avowant  on  all  the  iffues  for  24/., 
with  liberty  to  the  Plaintiff  to  move  to  enter  a  verdi6t  for  bim- 
felf  on  the  3d  and  4th  iffues. 

Accordingly  a  rule  «//?  for  that  purpofe  having  been  obtained 
on  a  former  day, 

Bayley  Serjt.  now  fhewed  caufe.  Under  an  avowry  for  a 
Larger  fum  the  avowant  may  well  have  a  verdift  for  a  lefs 
film,  as  was  the  cafe  in  Harrifon  v.  Barnby,  5  T,  R.  246.  It 
is  true  in  that  cafe  the  iffue  was  that  the  faid  rent,  nor  any  part 
thereof,  was  in  arrear.  But  where  iffue  is  taken  on  a  collateral 
point  it  is  fufficient  if  the  party  join  with  his  adversary  without 
adding  any  thing  to  it,  as  was  faid  by  Coke  in  Robfert  v. 
Andrews,  Cro.  Eliz.  82.  who  admitted  that  in  an  a6lion  of 
wafte  for  cutting  twenty  oaks,  the  Defendant  ought  to  plead 
that  he  did  not  cut  the  faid  twenty  oaks,  or  any  of  them ; 
but  obferved,  that  in  debt  upon  an  obligation  that  he  fhall 
do  no  wafte,  and  a  breach  afligned  that  he  cut  twenty  oaks, 
it  is  fufficient  to  plead  that  he  did  not  cut  the  faid  twenty 
oaks,  modo  et  forma,  fyc.  Which  inftances  fhew  the  diftinc- 
tion,  for  in  the  latter  cafe  the  iffue  refpe&ing  the  twenty 
oaks  is  only  collateral,  whereas  in  the  former  cafe  it  is  the 
dire&  iffue  between  the  parties.  In  Dyer,  115.  b.  the  fame 
diftia&ion  is  taken,  and  though  the  judgment  of  the  Court  is 

not 
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,  1803,        not  reported  there,  yet  in  Co.  Litt.  282.  a.  the  laft  cafe  is  ftated 
with  a  reference  to  Dyer  i  and  fince  Lord  Coke  adds,   "  judg- 
*.'  ment  fhall  be  given  tor  the  Plaintiff,  for  Sufficient  matter  of 

Bktah.  jjjg  jjjQe  jg  founj  ^  tne  pjaintiff,"  fuch,  it  may  be  prefumed, 
was  the  judgment  of  the  Court.  Indeed  in  White  v.  Boii- 
nam,  2  Salk.  629.  in  covenant  by  leffce  againft  lefior,  for  that 
be  entered  upon  him  and  oufted  him  from  the  premiies;  the 
Defendant  pleaded  that  be  entered  to  dift  rain  for  rent,  aifque 
,  hoc  that  he  oufted  Plaintiff  de  prtemijjis ,-  to  which  plea  there 

was  a  demurrer,  becaute  it  omitted  to  allege  "  or  any  part 
thereof;"  but  the  Court  held  the  plea  well  enough,  faying,  if 
the  Plaintiff  will  join  ilTue  upon  the  matter  of  the  traverft, 
and  prove  the  oufter  of  any  part,  the  iffiie  fhall  be  for  him. 
Id  that  cafe,  therefore,  the  Court  gave  effect  to  the  diftinction 
alluded  to,  even  upon  demurrer,  whereas  the  objection  in  this 
cafe  comes  after  verdict ;  at  which  period  the  Court  may  imply 
the  words  "  or  any  part  thereof,"  and  thereby  remove  all 
poffible  doubt.  Again,  in  Waitham  v.  Sparkcs,  l  I  A.  Raym.  41, 
in  debt  on  an  indemnity  bond  to  a  parifb,  and  a  plea  of  not 
damnijicatui,  the  replication  alleged  that  %s.  had  been  paid  by 
the  purifh,  and  that  id.  of  that  fiim  was  for  the  maintenance 
of  the  pauper;  and  then  the  Defendant  in  his  rejoinder  tra- 
verfed  that  8d.  was  for  the  maintenance  of  the  pauper;  on  de- 
murrer it  was  objected  that  the  traverfe  was  too  narrow,  not 
having  the  words  "  or  any  part  thereof,"  but  the  Court  held 
it  good  enough.  If  a  material  allegation  is  traverfed  in  an  im- 
proper or  inartificial  manner,  the  ifiue  taken  upon  it  is  merdj 
1  iiifbrnnl  o\n\  :i;ni  i-  -.:itl-.  d  :ilb-i-  veidicl.     TliU  appears  from 
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that  120/.  was  Dot  due  is  Dot  a  collateral  but  a  direct  iffue.  The        1803. 

additioD  of  the  words  "  or  aDjr  part  thereof"  to  the  avowry  iD      

Harrifon  v.  Barnby  completely  diftinguifhes  the  two  cafes ;  for  ** 

though  under  general  words  the  precife  fum  may  be  proved,  yet  Bit  an. 
in  this  cafe  there  are  no  genera]  words  to  admit  of  that  proof* 
With  refpect  to  Bennet  v.  Holbeck,  the  day  and  place  were  made 
parcel  of  the  iflue ;  and  therefore,  though  there  was  an  inform- 
ality in  the  plea  which  would  have  been  bad  upon  demurrer^  yet 
it  was  aided  after  verdict.  The  words  "  de  ]?rami/fis?9  in  White 
v.  Bodinam  include  the  whole  and  every  part :  it  was  not  there- 
fore rieceffary  to  enter  into  the  queftion  respecting  direct  and 
collateral  ifliies,     Notwithstanding  the  jury  have  in  this  cafe  ' 

found  a  verdict  for  the  avowant,  yet  the  cafe  is  to  be  confidered 
as  if  it  came  before  the  Court  upon  demurrer:  for  it  was  objected 
at  the  trial  that  the  iffues  were  not  proved ;  and  the  verdict  was 
onlytaken^rot/orflw,  referving  it  for  theopinion  of  the  Court,  whe- 
ther it  ought  to  have  been  fo  taken.  The  cafe  of  O/born  v.  Rogers, 
1  Sound.  267.  is  a  precife  authority  applicable  to  the  prefent  cafe. 
There,  on  ajjwnpjit  for  fervice  from  the  21ft  of  March  1647  to 
the  1  ft  of  November  1 664,  the  Defendant  pleaded  that  the  Plaintiff 
ferved  from  the  faid  2iftof  March  to  the  31ft  of  December  175$, 
and  then  left  the  fervice :  and  traverfed  that  he  ferved  till  the 
faid  1  ft  of  November,  which  traverfe  was  held  bad,  becaufe  if  the 
Plaintiff  had  taken  iflue  upon  it  he  would  have  been  bound  to    . 
prove  the  fervice  for  the  whole  time  or  he  could  have  recovered 
nothing;  whereas  if  he  had  in  fact  ferved  for  any  part  of  the  time 
he  ought  to  recover  pro  tanto.      So  alio  in  Rex  \.  Kilderby9 
1  Sound.  3 1  j .,  which  was  an  indictment  for  ufing  the  trade  of  a 
woollen-draper  for  three  months  not  having  ferved  an  appren- 
ticefhip  thereto,  the  Defendant  traverfed  the  ufing  of  the  trade 
for  three  months ;  and  Saunders,  at  the  end  of  the  cafe  obferves, 
that  the  plea  was  bad  on  that  ground,  fince  it  ought  to  have 
gone  to  every  part  of  the  time  diftributively:  for  if  the  Defendant 
had  ufed  the  trade  only  one  month,  and  the  traverfe  had  been 
rightly  taken,  he  ought  to  have-  been  convicted.     In  Goram  v. 
Sweeting,  2  Sound.  206.,  to  q/fumpfit  on  a  policy  of  infurance  for 
a  lofs  by  perils  of  the  fea,  the  Defendant  traverfed  that  the  fhip 
and  tackle,  fyc.  were  loft :  to  which  there  was  a  demurrer,  the 
obje&ion  being  that  the  traverfe  fhould  have  been  in  the  di£. 
jun&ive,  and  of  this  opinion  was  the  Court  *  In  addition  to  the 

above 


:»  CASES  in  HILARY  TERM 

1803.        above  cafes  may  be  cited  CoHornc  v.  SlocldaU,  1  Sir.  493.,  where 

1       to  debt  on  bond  conditioned  for  the  payment  of  1550/.,  theDe- 

""         fendant  having  pleaded  that  part  of  the  fum,  viz.  1500/.,  was  won 

B»Ti».        by  gaming,  and  therefore  the  bond  was  void,  the  Plaintiff  tn- 

verfed  that  the  1500/.  was  won  by  gaming,  which  was  held  bad; 

for  it  was  not  ncceflary  that  fo  much  mould  be  won,  but  if  any 

lefi  fum  for  which  the  bond  was  given  had  been  won  by  gaining 

the  bond  would  be  equally  void.      The  fame  principle  was 

adopted  on  demurrer  in  Palmer  v.  Ekins,  2  Stt.  817.  and  Broom 

v.  Jbhnfbn,  2  Mod.  145. 

Lord  Alvanley  Ch.  J.  I  do  not  fee  upon  what  principle  it 
can  be  contended  that  thofe  matters  which  are  aided  by  the 
finding  of  the  jury  are  to  be  considered  as  not  found  by  the  jury, 
becaufe  an  objection  was  taken  previous  to  the  finding.  The 
reafon  upon  which  fuch  matters  are  confidered  as  aided  appear* 
to  me  to  be  that  the  fubftance  of  the  iflue  is  found,  and  there- 
fore any  informalities  in  the  iffue  (hall  not  be  regarded.  The 
principal  queftion  in  this  cafe  is,  Whether  the  defect  in  thefe 
pleadings  can  be  taken  advantage  of  after  verdict  ?  There  are 
many  i  flues  to  which  a  party  may  demur  if  he  think  proper,  and 
yet  if  he  choofe  to  go  on  to  trial,  he  may,  nevertheless,  take  ad- 
vantage of  the  fault  after  verdict :  as  where  an  iffue  is  completed 
immaterial;  for  no  verdict  can  cure  that  defect.  The  iflue  in 
this  cafe  in  form  is,  Whether  1 20L  be  due  or  not?  The  Plaintiff 
having  infilled  upon  that  in  his  plea  which  is  no  anfwer  to  the 
avowry,  namely,  that  iicl.  is  not  due,  and  the  avowant  having 
joined  iffue  upon  that  fact,  il  appears  that  1 20/.  is  not  due,  but 
that  a  lefs  i'um  is  due,  and  we  are  to  det 
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Rooke  J.  (a).     The  cafes  cited  by  my  Brother  Bayleyh&ve        1803, 
fatisfied  me  that  the  verdift,  as  found,  may  be  fupported.     If  '  "     - 

the  Plaintiff  be  duTatisfied  with  our  opinion,  the  point,  being  °BB 

on  the  record,  will  be  open  to  him  in  another  court.  Bryan. 

Chambre  J.  If  the  argument  of  my  Brother  Williams  were 
to  prevail,  we  ought  to  grant  a  repleader ;  for  in  that  cafe  the 
real  queftion  between  the  parties  would  not  have  been  decided 
by  the  finding  of  the  jury.  This  defeft,  however,  appears  to 
me  to  be  aided  by  die  ftatute  of  jeofails,  for  the  fubftance  of  the 
iflue  is  rightly  found. 

Rule  difcharged. 

(«)  Heath  1.  was  abfent. 
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feur  lord  the  king,  upon  their  oath,  prefent  that  there  iff  a  certain        1 803. 
•   common  public  bridge  called  Bknnerhaflet-bridpe,  fituate  upon      ~"        m 

*u  i?n  *  *l  •/.      rm  r      •     a     /"J  *       C  The  Inhabitant! 

the  nver  2#tett,  at  the  parifh  of  Torpenhow  in  the  laid  county  of  ^  ti,e  county  of 
Cumberland,  in  the  king's  common  highway,  leading  from  the  Cumberland 
Village  of  Afpatria  in  the  county  of  Cumberland,  towards  and   The  Kino,  in 
Unto  the  market  town  of  Ireby  in  the  laid  county,  ufed  for  all  the        £rtur* 
liege  fubjc&s  of  our  faid  lord  the  now  king  and  his  predecefibrs 
by  themfelves,  and  with  their  horfes,  coaches,  carts,  and  car- 
riages, to  go,  return,  pais,  ride,  and  travel  upon  and  over,  at 
their  will  and  pleafure,  freely  and  fafely,  without  any  obftruc- 
tion,  hindrance  or  impediment  whatfoever ;  and  tthat  the  faid 
common  public  bridge  on  the  20th  day  of  Augu/l,  in  the  31ft 
year  of  the  reign  of  our  fbvereign  lord  George  the  Third,  king 
of  Great  Britain,  and  fo  forth,  and  continually  afterwards  until 
the  day  of  the  taking  of  this  inquifition,  was,  and  yet  is  broken, 
ruinous,  and  in  decay,  for  want  of  due  reparation  and  amend* 
xnent  of  the  fame;  and  the  faid  common  public  bridge,  during  all 
jthe  time  laft  mentioned,  was,  and  yet  is  over  narrow,  and*  the 
battlements  of  the  fame  bridge  were  not,  nor  yet  are  of  &fuf- 
Jident  height  to  guard  and  prefervc  the  faid  fubje&s  of  our  faid 
lord  the  king,  palling,  riding,  and  travelling  upon  and  over  the 
laid  bridge  from  going  and  falling  over  the  faid  battlements  into 
the  faid  river  Ellen,  by  reafbn  whereof  the  faid  liege  fubjecls  of 
our  faid  lord  the  king,  necefiarily  going,  returning,  paffing,  rid* 
ing,  and  travelling  upon  and  over  the  fiiid  common  public 
bridge,  by  themfelves,  and  with  their  horfes,  coaches,  carts,  and 
carriages,  during  all  the  time  laft  mentioned,  could  not,  nor  yet 
can  go,  return,  pafs,  ride,  and  travel  upon  and  over  the  faid 
common  public  bridge  fo  freely  and  fafely  as  they  ought  to  do ; 
but  were,  and  yet  are  greatly  obftru&ed,  flopped,  and  hindered 
in  the  going,  returning,  paffing,  riding  and  travelling  upon  and 
over  the  fame  common  public  bridge,  and.  during  all  the  time 
aforefaid  were,  and  yet  are  in  great  peril,  hazard,  and  danger 
of  going,  riding,  and  falling  over  the  faid  battlements  of  the 
I  faid  common  public  bridge  into  the  faid  river  Ellen,  and  of 
5  being  there  fufFocated,  drowned,  and  killed  in  the  fume,  and  of 
;  lofing  and  fpoiling  their  goods  and  wares,  to  the  great  damage 
:•  and  common  nuifance  of  all  the  liege  fubje&s  of  our  faid  lord 
.  the  king,  upon  and  over  the  faid  common  public  bridge,  going, 
returning,  paffing,  riding,  and  travelling,  againft  die  form  of  the 
"VOL.  in.  a  a  ftatutes 
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1803-        ftatutes  in  that  cafe  made  and  provided,  and  agoinft  the?  peace 
■ '    ■  of  our  did  lord  the  king,  his  crown  and  dignity,  and  that  the 

or  theCouiu*  of  inhabitant3  of  the  county  of  Cumberland  of  right  ought  to  repair 
Cuuiulah d    and  amend  the  faid  common  public  bridge,  fo  as  aforcfaid  being 
The  Kino  In    broken,  ruinous,  ov-cr  Harrow,  and  in  decay,  and  the  battlement! 
Etmt.        thereof  not  being  ofajiifficient  height,  and  to  make  the  feme  fafc 
and  fecurc  tor  the  (aid  ihbjcfts,  whenever  and  as  often  as  it  be- 
comes neceffary. 

Which  faid  indictment  our  faid  lord  the  king  afterwards,  for 
certain  realbns,  caufed  to  be  brought  before  him,  to  be  deter- 
mined according  to  the  law  and  cuftom  of  England ,-  and  two  of 
the  inhabitants  of  the  fiiid  county  having  appeared  and  pleaded 
thereto  the  general  iffue,  and  put  thcmfelvcs  upon  the  country, 
and  the  king's  coroner  and  attorney  having  done  the  like,  and 
iffue  being  joined,  the 'did  indictment  came  on  to  be  triedal 
the  affizcs  held  at  the  city  of  Carlijle  on  the  toth  day  of  Atigtft 
1 792,  before  Thompfbn  li.,  by  a  jury  of  the  county  of  Cumber- 
land, when  the  Plaintiffs  in  error  were  found  guilty  of  the  pre- 
mifes  charged  upon  them  by  the  did  indictment,  in  manner 
and  form  as  by  the  did  indictment  was  alleged.  Whereupon  in 
'Trinity  Term  1 795  {a),  the  Court  gave  judgment,  and  adjudged 
that  tlie  Plaintiffs  in  error  for  the  trefpafies,  contempts,  and  nut- 
duces  whereof  they  were  indicted  and  convicted  as  aforci'M 
f hot ild  pay  a  fine  of  three  hundred  and  fifty  pounds,  and  thai  I 
the  did  fine  ihould  be  levied  and  paid  into  the  hands  of  ite  J 
.trealhrer  of  the  did  county,  to  be  applied  purluaot  to  thetli- 
ruction  ft  the  ilatutc  in  fiicli  cafe  mnile  and  provided. 

On  this  judgment  the  Pi ainti Us  brought  a  writ  of  error,  1 
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the  laid  river  Ellen,  although  no  obligation  was,  or  is  laid  or        *  803. 

charged  upon  the  faid  inhabitants  of  the  faid  county  ofCum-      ~ -  ' 

bcrland  in  or  by  the  faid  indi&ment;  nor  are  they  by  law  bound  of  ^  coumy  of 
to  widen  the  faid  bridge,  or  to  raife  or  heighten  the  battlements  Conn  elahd 
thereof.  2d,  That  by  the  record  aforefaid  it  appears  that  our  laid   The  Kino,  ju 
lord  the  king,  for  certain  reafbns,  caufed  the  laid  indi&nient  to       *rror* 
be  brought  before  him  to  be  determined,  i  and  that  the  fame  was 
accordingly  determined  in  and  by  the  faid  court  of  our  faid 
lord  the  king,  before  the  king  himfel£  although  by  law  and  ac-. 
cording  to  the  form  of  the  ftatute  (a)  in  fuch  cafe  made  and  pro- 
vided, the  (aid  indi&ment  ought  not  to  have  been  removed  out  of 
the  faid  countv  of  Cumberland  into  the  faid  court  of  our  faid 
lord  the  king,  before  the  king  himfelf,  but  ought  to  have  been 
determined  in  the  faid  county  of  Cumberland,  and  not  elfewhere. 
3d,  For  that  the  judgment  aforefaid,  in  form  aforefaid  given, 
appears  to  have  been  given  for  our  faid  lord  the  king  againft 
the  faid  inhabitants  of  die  faid  county  pf  Cunibeiland ;  whereas 
by  the  law  of  the  land  the  faid  judgment  ought  to  have  been 
given  for  the  faid  inhabitants  of  the  faiu  county  of  Cumberland, 
and  they  ought  to  have  been  acquitted  of  the  premifes  in  the 
£aid  indictment  mentioned. 

The  Ring's  coroner  and   attorney  thereupon  rejoined  that 

there  was  no  error  in  the  fiiid  indi&ment  and  record,  which  the 

Plaintiffs  infilled  that  there  was,  and  humbly  hoped  that  the 

judgment  of  the  Court  of  King's  Bench  would  be  reverfed  for 

the  following  amongfl  other  reafbns :  "  , 

1  ft,  Becaufe  the  judgment  given  for  fo  large  a  fine  as  three 
hundred  and  fifty  pounds  was  givpn,  not  for  the  purpofe  of  being 
laid  out  in  or  towards  repairing  the  bridge  according  to  ife  an-  . 
cient  immemorial  limits,  form,  and  conftruflion,  for  that  would 
not  have  required  more  than  five  pounds,  but  for  the  purpgfe  of 
entirely  pulling  down  the  old  bridge  and  making  a  new  one  wider 
than  the  prefent  one,  upon  a  fuppofition  that  the  prefent  bridge 
was  too  narrow  for  the  public  convenience,  and  upon  this  prin- 
ciple, that  perfons  bound  to  the  repair  of  public  bridges  a*e  by 

(a)  I  Anney  c.\%.  /.  5.  which  provides  '  not  elfewhere ;  and  that  no  prefentment  or 
«■  that  all  matters  concerning  the  repairing      indictment  for  not  repairing  fuch  bridges, 


mending  of  the  bridges  and  highways  or  the  highways  at  the  end  of  fuch  bribes, 
herein  before  mentioned,  mall  be  deter-  lhail  be  removed  by  certiorari  out  of  the 
mined  in  the  county  where  they  lie  and      laid  county  into  any  other  coyix." 

AA  ?  Jaw 


3J8  CASES  in  EASTEIt  TEEM 

1803.        law  bound  to  make  new  bridges,  larger  and  wider  than  the  old 
*      ones,  if  tlie  convenience  of  the  public  mould  call  for  it.     This 
rfiheCounM'of  principle  i8  ncw»  au^»  i1  '8  fiibmittod,  is  not  warranted  by  law? 
Combhlahp   the  legal  obligation  is  only  to  repair  and  amend  the  exifting 
Tin  kIwo,  in   bridge  from  time  to  time  as  occafion  may  require,  not  to  enlarge 
Sn«t-        or  widen  it  from  time  to  time  as  the  public  convenience  may  re* 
quire.     Such  an  externum  of  the  obligation  would  be  extremely 
burthenfome  and  oppreffive  upon  perfons  bound  to  the  repairs 
of  bridges,  and  particularly  to  individuals  who  may  be  bound 
by  reafon  of  the  tenure  of  lands  to  repair  public  bridges,  and  the 
law  mail  operate  equally  upon  them  as  inhabitants  of  a  county  or 
JffiUm,  >ss-       diftricl.    The  law  having  furniihed  no  means  by  which  per- 
*M>X<u&*  !•  ^>ns  bound  to  the  repair  of  bridges  are  enabled  to  acquire  land 
*■  59-  to  widen  fuch  bridges  upon,  and  the  a&s  of  the  legifl&tnre  in 

^many  instances,  for  rebuilding  bridges  upon  more  commodious 
conftruclions  for  the  public,  and  in  confidcration  thereof  au- 
thoring tolls  to  be  token,  are  ftrong  proofs  to  (hew  that  the 
obligation  impofed  by  law  in  this  caic  does  nut  go  to  the  extent 
upon  which  the  Court  of  King's  Bench  have  proceeded  in  giving 
the  laid  judgment. 

ad,  The  ftatute  1  Amujlat.  1 .  c,  1  Z.J.  5.  exprefsly  cna&s,  that 
all  matters  concerning  the  repairing  and  amending  of  bridge* 
and  highways  (hall  be  determined  in  the  court  where  they  he 
and  not  elfcwhere,  and  that  no  prefentment  or  indictment  fir 
not  repairing  bridges,  or  highways  at  the  puds  of  bridges,  (hall  be 
removed  by  certiorari  out  of  the  laid  county  into  any  other  court. 
The  prohibition  of  removnl  is  general  and  without  any  diftino- 
tion,  whether  the  certiorari  is  lued  out  at  the  inftanee  c 
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The  king's  coroner  and  attorney  hoped  that  the  judgment        1803/ 
would  be  affirmed  for  the  following  amongft  other  reafons : 


1  ft,  The  obligation  upon  the  inhabitants  of  a  county  to  repair  (,f  theCoun^  of 
public  bridges  is  an  obligation  of  common  rightfoundcd  on  public  Cumberland* 
neceffity  and  convenience.  It  is  eflential  to  the  performance  of  it    Thc  £SG  ^ 
that  there  fliould  be  no  obftru&ion  to  the  paflage  of  the  king's        Error.,   *  • 
iiibje&s,  where  Upright  of  palTage  extends  to  carriages;  the 
bridges  muft  neqefiarily  be  fufticient  for  fuch  carriages  ees  the 
public  have  a  right  to  travel  with,  and  are  in  common  ufe :  and 
it  WQuld  be  againft  principles  of  public  policy,  and  be  a  re- 
Araint  to  commerce  and  agriculture,  if  the  ufe  of  improved 
modes  of  conveying  goods  and  merchandize  could  not  be  adopted 
upon  the  public  high  roads  of  the  kingdom.     It  is  alfo  eflential 
to  the  performance  of  the  obligation  that  the  king's  fubjefts  may 
pais  with  fafety  as  well  to  their  perfons  as  their  goods,  and  the       r 
danger  in  thefe  refpe&s  to  thole  who  have  occaiion  to  ufe  the 
right  of  paflagc  is  the  common  averment  in  all  indictments  of 
highways  and  bridges.     The  obligation  to  repair  is  not  con-  Kidt  6  Mod. 
fined  in  all  cafes  to  the  precile  limits  of  the  exifting  bridge.  3°7,3°S-  *—*?*. 
The  public  exigency,  and  the  free  and  fecure  paflagc  is  at  all 
events  to  be  provided  for,  and  if  the  water  changes  its  cburfe  the 
bridge  muft  be  accommodated  to  that  change. 

2d,  The  obje&ion  to  the  removal  of  the  record  by  certiorari 
refts  folely  on  the  generality  of  expreflion  in  a  claufe  in  the 
flat.  1  Ann.  JlaU  i.  c.iS.Jl  5.,  but  in  very  many  inftanccs  the 
crown  is  not  bound  by  general  words  in  an  a£l  of  parliament, 
and  especially  where  no  particular  intent  appears  that  it  fhould 
be  &  bound.  It  would  be  againft  the  plain  intent  of  the  ftatute 
fo  to  conftrue  the  language  of  this  claufe,  the  manifeft  obje&  of 
which  is  to  prevent  defendants  from  obftru6ting  juftice  by  unne- 
ceflary  delay  and  expence,  and  not  to  reftrain  the  difcretion  of 
the  mode  of  profecution.  In  the  particular  inftance  of  ftatutes 
taking  away  the  right  of  removing  indi&ments  by  catiorari  it 
ia  laid  down  as  a  general  rule,  that  the  crown  is  not  bound  by 
general  words ;  and  the  ftatute  upon  which  the  prefent  qucftion 
depends  has  been  fo  conftrued  by  the  uniform  courfe  of  pra&ice 
commencing  almoft  immediately  after  the  pafling  of  the  aft,  and 
continued  to  the  prefent  times,  as  appears  by  a  great  number  of 
precedents  referred  to  in  the  report  of  a  decifion  of  the  Court  of 

a  a  3  King's 
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1803.        King's  Bench  upon  this  point  in  this  proportion.     Thereisno 
1  ■■     judicial  precedent  to  the contrary. 

Tlie  Inhihifisu  r-j~_      j  t 

tftht  Count  j  of  JUriVara  IjOC. 

Cdmiiklahd  A.  Ckamhrc. 

The  Ki"*(3,in        On  tn's  ^aJ*  Etfldne  and  Hborf  were  beard  at  the  bar  of  the 
Eirw.        Houfe  for  the  Plaintiffs  in  error,  (a) 

The  Lord  Chancellor  (b)  then  put  two  quoftions  to  the  Judges; 
lit,  Whether  upon  this  record  the  Houfe  could  enter  into  the 
general  qneftion  whether  the  county  was  bound  to  widen  bridges 
according  as  the  public  exigency  or  change  of  circumftances 
might  require;  or  whether  after  a  general  verdict  it  muft  not  be 
prefumed  that  the  over-narrownefi  mentioned  in  the  indictment 
arofe  from  the  bridge  by  fome  caufe  or  other  having  been  con- 
.  tracked  from  its  ancient-width  ?  And  His  Lordlhip  obferved,  mat 
if  the  Judges  mould  think  fo,  it  would  be  uiuieceflkry  to  bear 
any  further  argument  as  to  the  general  queftion  which  would  re- 
main undecided,  find  ns  to  which,  be  added,  he  entertained 
confidcrahle  doubts,  id,  Whether  the  certiorari  was  taken 
away  by  the  general  words  of  the  ftatute  ?  And  His  JLordfhip  in- 
timated his  own  opinion,  that  it  was  the  prerogative  of  the  king 
to  ifTue  his  certiorari  ,■  and  that  the  general  words  of  the  ftatutf 
hud  not  taken  away  the  certiorari  at  the  inflance  of  the  crown, 
but  only  that  which  iflucd  at  the  inflance  of  the  party. 

Macdon  alu  Ch.  B.  delivered  the  opinion  of  the  Judges  pre- 
font  (c),  firft  that  upon  this  record  the  general  quetlion  was  ex- 
cluded, fince  it  muft  be  prefumed  after  verdict  that  the  over* 
nnrrownefs  of  the  bridge  had  been  occafioned  cither  from  fame 
addition  having  been  made  to  the  infide  of  the  battlements  or 


in  the  EdRTY-THiftD  Year  OF  GEORGE  III.  %6l 

1S03. 


Jennings  Demandant,  Street  tenant,    and   Mary  Apui&h. 
Vernon,  William  Ceoss,  $nd  Eleanor  his  Wife, 
and  Grace  Jennings  Vernon,  Vouchees. 

In  this  cafe  Majy  Vernon  and  the  other  vouchees  refidingata  if  the  different 
confiderable  diftance  from  each  other,  and  two  captions  there-  V0B<het* ,n  * 

,       recovery  exe- 

fore  being  neceflary,  two  feparate  warrants  of  attorney  upon  the  cme  and  tc- 
fame  piece  of  parchment,  with  a  caption  at  the  foot  of  each,  were  v^^^Jj£ 
taken,  one  from  Mary  Vernon,  and  the  other  from  the  remaining  of  attorney, 

vouchees.  ll^Sme^oee 

It  being  objected  by  the  officers,  that  as  the  voucher  was  to  be  of  parchment  . 
joint,  one  warrant  of  attorney  with  two  captions  fhould  have  notfutferther*> 
becn  taken.  coyery  to  prt.  . 

Beft  Serjt.,  in  order  to  dmend  this  error,  now  moved  that  the 
names  of  William  Crofs  and  Eleanor  his  wife,  and  Grace  Jenriings 
Vernon  might  be  inferted  immediately  after  the  name  of -Marry 
Vernon  in  the  firft  warrant  of  attorney,  and  that  the  other  warrant 
might  be  ftruck  out,  and  both  the  captions  be  coniidered  as  re* 
lating  to  the  amended  warrant  of  attorney.  He  obferved  that  if 
the  Qourt  fhould  find  any  difficulty  in  allowing  the  amendment 
propofed,  ftill  they  might  fuffer  the  recovery  to  pafs  in  its  prefent 
fhape,  the  objection  being  merely  formal;  for  that  the  two  war- 
rants of  attorney  upon  the  fame  piece  of  parchment  in  fubftance 
amounted  to  a  joint  warrant  of  attorney  by  all  the  parlies. 

But  The  Court  were  clearly  of  opinion  that  they  could  not 
make  the  propofed  amendment,  and  alio  that  the  recovery  could 
not  pafs  in  its  prefent  ihapc,  for  that  notwithftanding  all  the 
vouchees  had  appointed  the  fame  attorney,  yet  that  it  did 
not  follow  from  thence  but  that  he  might  be  appointed- by  the  .  . 
different  parties  for  feparate  purpofes. 

JB(/l  took  nothing  by  his  motion,  (a) 

(a)  See  Bahb  ▼.  JPfotfs,  fop.  p.  362, 
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Thornton  v.  Mebredew, 


Tllier*  the  De- 


of  debt  on  fimpli 
cownA,  the 

PUnttff  ii  not 
entitltd  to  Iwy 


notwkhftjn.iiog 
tbofc  eipmcea,- 
togalhtr  with  tbt 
d*bc  tod  cofti 


TtJDOMEWT  by  default  having  been  fuffcred  in  an  action  of  debt 
J  on  Ample  contrail,  the  plainlifftook  out  execution,  and  levied 
not  only  tor  the  debt  and  cofts,  but  alio  for  the  expences  of  the 
execution. 

Cockell  SerjL  having  obtained  a  rule  caning  on  the  Plaintiff 
to  (liew  caufe  why  the  cofts  of  the  execution  fhould  not  be  re- 
ftored  to  the  Defendant, 

Marfliall  Serjt.  fhewed  caufe,  and  contended  that  as  the  De- 
fendant had  confefled  the  whole  fum  mentioned  in  the  declara- 
tion by  fuiFering  judgment  to  go  by  default,  the  Plaintiff  was 
entitled  to  levy  not  only  for  the  debt  and  coft(  of  the  action,  but 
alio  for  the  cofts  of  the  execution,  provided  the  whole  amount 
did  not  exceed  the  fum  Rated  in  the  declaration  and  confefled 
npon  record.  He  urged  that  in  debt  on  bond  with  a  penalty  the 
cofts  of  the  execution  are  always  taken,  and  that  the  debt  on 
record  in  the  prefent  cafe  might  be  confidered  in  the  fame  light 
as  the  penalty  of  the  bond,  the  larger  fum  in  both  cafes  Handing 
as  a  fecurity  for  all  that  is  bondjide  due. 

Bnt  The  Court,  after  referring  to  the  officers,  were  clearly  of 
opinion,  that  in  debt  on  ftmple  contract  the  Plaintiff  waa  net 
entitled  to  the  cofts  of  the  execution. 

Rule  abfolute. 
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r.  Reeve,  ante,  vol.2,  p.  578.,  where  a  fimilar  amendment  was        1803. 
allowed  upon  the  ground  of  the  word  "  hereditaments"  being  ■    ■  ■ 

ufed  in  the  deed  to  lead  the  ufes.  Philum 

But  The  Court  obferved  that  the  releafc  did  not  convey  all  the        Jones 
hefeditaments  described  in  the  leafe,  but  only  the  hereditaments     "^  0thtu* 
belonging  to  the  mefluages  and  lands  beforo  defcribed  in  the  re- 
lease itfelf,  and  that  tithes  were  *iot  hereditaments  belonging  to 
land,  but  were  a  feparate  lijbje6t  of  tenure,  and  muft  be  held  by 
a  different  title. 

Williams  took  nothing  by  his  motion, 

Ante,  361., 


May  2d. 

Ci-ark  and  Others,  Executors  of  Moines,  t>.  Devlin.  «^»57«.^ 

180. 

rpHis  was  an  a&ion  uporwa  promiflbry  note  and  two  bills  of  If^J«  holder  of 
«*-    exchange  made  and  drawn  by  the  Defendant  in  favour  of  change,  of  which 
Moles  the  Plaintiffs'  teftator.  F7u7?ufcd  • 

The  caufe  was  tried  before  Lord  Alvanley  Ch.  J.  at  the  Guild-  form  the  drawer 
hall  Sittings  after  laft  Michaelmas  Term,  when  it  was  infifted  for  «f  h»  mtdiiiaa 
the  Defendant,  that  part  of  the  Plaintiffs'  demand,  to  the  amount  from  the  accep- 
of  40/.  had  been  difcharged  by  a  bill  of  exchange  for  that  fum  'or» a,ld  l*Je 

,  °  *  ©  drawer  an Iwer,   ■ 

given  by  the  Defendant  to  Moles.  Thefa&s  refpe&ing  this  laft-  that  he  may  do 
mentioned  bill  were  as  follows :  it  was  drawn  by  the  Defendant  J^  V^/tha* 
upon  one  Atkinfon,  payable  to  the  Defendant's  own  order,  and  drawer)  b  dif- 
accepted  by  Atkinfon,  payable  at  the  Defendant's  houfe ;  the  De*  ^S^JSh 
fondant  indorfed  it  to  Moles,  and  put  it  into  his  hands ;  Moles  appear  that  due 
indorfed  it  to  one  Newcomb.     When  the  bill  become  due  it  was  ™*e.  J£,J3£ 
prefented  at  the  Defendant's  houfe  for  payment,  which  was  re-  may  iue  the 
fiifed ;  on  the  next  day  Newcomb  gave  notice  to  the  Defendant  ^^"^"he 
of  the  non-payment,  who  thereupon  defired*  him  to  take  out  a  ha«  taken  fecu- 
writ  againft  Atkinfon,  faying,  that  if  Newcomb  would  deliver  the  J^^^l  {jj^ 
writ  to  him  he  would  get  Atkinjbn  arrefted.     Atkinfon  having  drawer  under 
been  accordingly  arrefted,  and  having  lain  fbme  time  in  gaol,  ^  n^JJ^^JJl 
offered  Newcomb  to  give  him  a  warrant  of  attorney  for  the  fidered  ai  having 
amount,  payable  by  inftalments.     Upon  this  Newcomb  told  the  l^^j  £w£ 
defendant  that  it  was  in  vain?  to  keep  Atkinfon  any  longer  in  taken: 
gaol,  and  that  he  fhould  take  the  warrant  of  attorney ;  to  which 
the  Defendant  anfwered,  "  you  may  do  as  you  like,  for  I  have 
had  no  notice  of  the  non-payment :"  Newcomb  replied,  "  how 
can  you  lay  fo  when  you  arrefted  Atkinfon  yourfelf  ?'   Newcomb 

having 
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1803.       having  accordingly  taken  the  warrant  of  attorney  and  let  Atki*- 
^— ^—    Jan  out  of  gaol,  it  was  contended  that  he  had  thereby  discharged 
■  o3«t        Moles  the  previous  indorfcr  as  well  as  the  drawer,  and  confe- 
■o.  quently  the  bill  indorfed  by  the  Defendant  to  Moles,  which  he 

'  "'■"*■  had  indorfed  over  for  value,  mull  be  deemed  a  payment  to  the 
amount  of  40/.  A  verdict  was  taken  for  the  Plaintiffs,  iubjecl 
to  the  opinion  of  the  Court,  Whether  under  the.  circumftancet 
of  the  cafe,  the  bill  for  40/.  was  to  be  conudcrcd  as  part  pay- 
ment of  the  debt  declared  upon  ? 

Accordin  gly  a  rule  nifi  having  been  obtained  in  the  courfe  of 
laft  term  for  reducing  the  verdict, 

Shepherd  and  Beft  Serjts.  now  (hewed  caufe.  The  queftion  is, 
'Whether  the  indorfees  could  have  maintained  an  action  agaiiift 
the  Defendant  upon  the  bill  for  40/.?  for  if  they  were  entitled 
to  maintain  fuch  action,  the  Defendant  had  no  right  to  conlider 
it  as  part  payment  of  the  Plaintiffs'  demand.  It  may  be  admitted 
that  giving  time  to  the  acceptor  will,  generally  (peaking,  diicharge 
the  drawer ;  but  it  does  not  do  to  in  all  cafes.  If  the  holder, 
after  having  given  time  to  the  acceptor,  fue  the  drawer,  the 
latter  will  be  entitled  to  fue  the  acceptor,  notwithstanding  the 
agreement  with  the  holder ;  it  would  therefore  be  a  breach  of 
faith  in  the  holder  to  fue  the  drawer  after  fuch  an  agreement. 
This  was  the  ground  upon  which  the  cafe  of  Engli/h  v.  Darby, 
ante,  vol.  2.  p.  61.  proceeded.  But  if  the  drawer  having  notice 
of  the  holder's  intention  to  give  time  to  the  acceptor,  content 
to  his  fo  doing,  he  will  (till  remain  liable,  fince  it  will  not  be 
competent  to  him  to  fue  the  acceptor  within  the  time  given  to  him. 
In  this  cafe  the  convocation  between  Newcomb  and  the  De- 
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this  cafe  however  it  it  (aid  that  the  drawer  aflepted  to  the  con- 
duct of  the  holder  in  giving  time  to  the  acceptor,  but  that  is  not 
the  fair  import  of  the  converfation  between  the  drawer  and  the 
holder.  When  the  Defendant  faid  that  Newcomb  might  do  as  he 
liked,  it  was  faying  that  he  muft  aft  at  his  peril,  and  though  he 
added  thpt  he  was  difcharged  for  a  reafbn  which  was  not  true, 
that  can  make  no  difference,  for  he  was  not  bound  to  difclofe 
the  grounds  of  his  defence ;  he  gave  no  confent,  but  left  New- 
comb  to  take  his  own  courfe  as  he  might  be  advifed.  Newcomb 
having  thought  proper  to  give  time  to  the  acceptor,  the  Defen- 
dant has  a  right  to  take  advantage  of  that  circumftance. 

Lord  Alvanley  Ch.  J.  It  appears  to  me  that  a  fufficient  de- 
fence has  not  been  eftablifhed  with  refpect  to  this  40/.,  and  that 
the  conduct  of  the  Defendant  amounted  to  a  tacit  confent  that 
Newcomb  fhould  give  time  to  the  acceptor.  If  the  holder  of  a 
bill,  without  the  knowledge  of  the  other  parties,  give  time  to  the 
acceptor,  he  cannot  afterwards  call  on  the  other  parties  without 
an  injury  to  the  perfon  to  whom  he  has  given  time.  In  fuch 
cafe,  therefore,  thofe  parties  will  be  difcharged.  But  a  man  is 
not  bound  to  leek  his  remedy  againfl  the  acceptor ;  if  he  fign 
judgment  againfl  him  he  will  not  be  bound  to  profecute  that 
judgment ;  but  he  muft  take  care  that  he  does  not  give  the  ac- 
ceptor a  defence  againfl  the  drawer.  In  this  cafe  the  Defendant 
had  complete  knowledge  of  the  non-payment  of  the  bill,  and  of 
the  holder's  intention  to  take  a  warrant  of  attorney  payable  by 
inftalments ;  yet  upon  this  latter  circumftance  being  mentioned 
to  him,  he  does  not  fay  if  you  give  time  to  the  acceptor  I  will 
have  nothing  more  to  do  with  it,  but  he  fuffers  him  to  go  away 
without  making  any  objection.  Such  conduit  amounts  to  a 
tacit  confent  to  the  intended  agreement  between  the  holder  and 
the  acceptor. 

Rooke  J.  (a)  I  am  of  the  fame  opinion.  I  agree  to  the  ge- 
neral principle,  that  if  the  holder  does  any  thing  by  which  the 
drawer  is  injured,  he  ought  not  to  be  allowed  to  fue  the  drawer. 
But  in  this  cafe  the  holder  informed  the  drawer  of  his  intention 
to  take  a  warrant  of  attorney  from  the  acceptor,  which  I  think 
was  equivalent  to  aiking  if  the  drawer  had  any  objection  to  his 
fo  doing*  In  fact  the  drawer  made  no  objection,  but  told  the 
bolder  he  might  do  as  he  pleafed,  faying  that  he  was  difcharged 
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Clark  and 

Others 

v. 

Dbvuk. 

\ 


(a)  Mr,  JuAice  Jfeatb  was  abfent. 


for 
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1803.        for  want  of  notice.     This  cafe  frauds  entirely  upon  its  own  cir- 

1  cumftanccs,  and  turns  upon  the  construction  which  ought  to  be 

sn!jLQ  "cn     put  upon  the  conversation  between  thefe  two  peribns.     I  think 

■*•  it  amounted  to  an  affent  on  the  part  of  the  drawer*  that  the 

J"'       bolder  Should  take  the  warrant  of  attorney  from  the  acceptor. 

>  Cam}.  186".  CiiAMBTtF  J.    The  acceptor  of  a  bill  is  to  be  considered  as  the 

principal  debtor,  and  the  other  parties  us  furoties  only;  the  holder 

therefore,  who  is  the  creditor,  ought  not  fo  to  negotiate  with  the 

acceptor  as  to  prejudice  the  remaining  parties  to  the  ImII,  On  thu 

ground  the  cafe  of  EngU/h  v.  Darky  proceeded.     If  a  creditor 

give  time  to  the  principal  debtor,   the  collateral  Securities  ore 

discharged  both  in  law  and  equity.     But  in  this  cafe  the  De- 

fendant  having  nSfented  to  the  payment  by  instalments,  cannot 

now  complain  of  being  prejudiced  by  the  conduct  of  the  holder. 

Rule  discharged. 


Balch  r.  Phelps. 


If  undfr  1 4*R-  jyxAED  Serjt.  moved  that  a  fine  might  pafs  notwithstanding 

tiketheacitovf-0  an  objection  arising  out  of  the  following  circumftances: 

ledgmont  of  nin«  j±  dedimxa  poteflatem  hud  been  directed  to  oommifljonere  to  take 

the  Zmfc'  the  acknowledgment  of  nine  peribns.     The  commissioners  took 

*"  <*• (he  **   the  acknowledgments  of  fix  out  of  the  nine  peribns  on  out 
kaoMMcnnt  of      .  „  ,    °  ,      F   ,  .    .  ,      r 

fit  on  to*  piac*  piece  of  parchment,  and  ol  the  remaining  three  upon  another 
**?"*"""'»  piece  01  parchment;  which  mode  of  taking  the  acknowledgment! 
was  objected  to  by  the  officers.     In  Support  of  his  application 
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join  with  a  fourth  in  acknowledging  a  fine,  and  the  fourth  refufe,        1803. 
that  the  acknowledgment  of  the  three  firft  ought  thereby  to     t-         ' 
be  vitiated.  A^.C* 

Heath  J.    Thefe  feparate  acknowledgments  will  not  warrant      P""*- 
a  joint  judgment. 

Praed  took  nothing  by  his  motion,  (a) 

^  (a)  Vidt  *Jtnningt  v.  Ftrnon,  antct  p.  36 1. 


Tapp  and  Another  v.  Lee.  Mayntiu 

mp  his  was  an  a&ion  on  the  eafe.    /The  declaration  ftated  that !?  M  J5*011  on 

«*•    the'Plaintifis  were  linen-drapers,  and  that  one  Tho.  BruneU  giving  a  frifa 

was  defirous  of  purchafinff  goods  of  them  to  the  amount  of  28J.  ch»"&er  *°  « 

o  o  tradefman 

45.  9A,  but  they  were  unwilling  to  trtift  him  with  the  laid  goods  whereby  be  w« 
without  being  fatisfied  of  his  chara6ler  and  ability  to  pay  for  the  %w**f. to  *«* 
lame ;  and  thereupon  by  one  James  Abrahams  their  fervant  they  Con,  the  Court 
applied  to  the  defendant,  with  whom  the  faid  T.  B.  had  before  ^^^ 
then  dealt  in  the  way  of  his  the  Defendant's  bufinefi  of  a  linen-  fupport  theac- 
draper,  for  the  chafer  of  the  faid  T.  B.  and  his  ability  to  pay  ^t:^ta   ' 
for  the  laid  goods ;  nevcrthelefs  the  Defendant  well  knowing  for  the  ttaintiff 
the  premifes,  but  fraudulently  intending  to  deceive  and  injure  ^^^JS,0* 
the  Plaintiffs  in  their  aforefaid  trade  and  bufinefs,  and  to  in-  there  were  fome 
duce  them  to  give  credit  to  the  faid  T.  B.  for  the  laid  goods  ^fe  from  '* 
falfely,  fraudulently,  and  deceitfully  reprefented,  afferted,  and  *Wch  fraud 
affirmed  to  the  faid  J.  A.  fo  being  the  fervant  of  the  Plaintiffs  as  JDJ  ^  a!fuSl 
aforefaid,  of  and  concerning  the  faid  T.  B.  that  he  the  faid  cion  that  the  in- 
Defendant  believed  him  the  faid  T.  B.  to  be  an  honeft  man;  2f^e^efciMU 
that  he  the  faid  T.  B.  owed  him  the  faid  Defendant  money,  and  ant  with  •'view 
that  the  faid  Defendant  was  willing  to  truft  him  the  faid  T.  B*  and  thereby"©©- 
more;  by  means  whereof,  the  Plaintiffs  riot  knowing  the  con-  tain  hi*  guaran- 
trary,  but  believing  the  fame  to  be  true,  fold  goods  upon  credit  ofthedebtcoii- 
to  the  laid  T.  B.  to  the  amount  of  28/.  4s.  or/. ;  that  the  De-  «»*«*  hr^ 
fendant  at  the  time  of  making  fiich  reprefentation  did  not  be- 
lieve the  faid  T.  B.  to  be  an  honeft  man,  and  that  in  truth 
and  in  fa6l  the  faid  T.  B.  was  then  an  uncertificated  bankrupt^ 
and  in  bad  and  infolvent  circumftances,  as  the  faid  Defendant 
well  knew,  and  that  the  Defendant  was  not  willing  to  truft  the 
laid  T.  B.  more  than  the  fum  which  the  faid  T.  B.  then  owed 
him;  but  on  the  contrary  thereof  had  before  then  refufed  to 

truit 
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trull  him  the  fnid  T.  B.  any  longer,  and  that  ibe  laid  film  of  28J. 
4s.  gd.  was  ltill  due  and  unpaid,  and  the  Plaintiffs  by  means  of 
the  premifes  were  likely  to  lofe  the  fame.     Plea,  not  guilty. 

At  the  trial  before  Lord  Alvanley  Ch.  J.  at  the  Guildhall  Sit- 
tings after  laft  Hilary  Term,  it  appeared  that  T.  Bnmell  having 
had  goods  of  the  Plain  tiffs  at  three  different  times  to  the  amount 
of  28/.,  applied  to  tliem  for  more  to  the  amount  of  28/.  4$,  od., 
who  refuted  to  truft  him  further  without  an  inquiry  into  his 
character  and  circumftanccs,  and  accordingly  fent  J.  Abralumt, 
their  for  van  t,  to  make  inquiries  of  the  Defendant,  with  whom 
Bnmell  had  before  dealt ;  that  Abrahams  having  ftated  to  the 
Defendant  the  above  fads  and  the  caufc  of  his  coming,  the 
Defendant  made  the  representation  alleged  in  the  declaration, 
upon  which  the  Plaintiffs,  gave  Bnmell  credit  for  the  goods; 
that  fhortly  after  this  the  Defendant  inquired  of  Abrahams  if  the 
Plaintiffs  had  trusted  Brwiell,  to  which  Abrahams  aniwered, 
"  after  what  you  faid  we  could  do  no  otherwile ;"  upon  which 
the  Defendant  replied,  "  I  did  not  think  you  was  fuch  a  coke;" 
that  Bnmell,  previous  to  the  representation,  had  dealt  with  the 
Defendant  for  goods  upon  ialc  or  return,  and  awed  him  money, 
and  that  the  Defendant  had  in  the  laft  init  mice  of  an  application 
for  more  goods  refufed  to  let  hiin  have  any  others  than  tholi 
already  feleclcd  for  him,  amounting  to  about  to/,,  becaufe  Br* 
nell  had' not  complied  with  a  rcqueft  of  the  Defendant  to  per- 
mit him  to  infpecl  his  books  and  look  into  the  Hate  of  his  affairs; 
which  rcqueft  had  been  made  in  confequence  of  a  report  of  writ* 
being  out  againft  him ;  that  the  Defendant  knew  that  BrwuH 
hod  been  a  bankrupt,  that  he  had  not  obtained  his  certificate. 
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though  the  mifreprefentation  or  fuppreflion  be  not  affignable  to        1803. 
fraudulent  views  of  intereft  in  the  Defendant.     In  the  prefent  ■" 

cafe  the  Defendant  not  only  ftated   that  Brunell  owed  him     anj  Another 
money,  but  that  he  was  willing  to  truft  him  more,  from  which  r. 

the  Plaintiff*  muft  have  been  induced  \o  believe  that  the  De- 
fendant confidered  him  as  a  fblvent  man,  whereas  he  knew  at 
the  time  that  a  comruiffion  of  bankruptcy  had  been  taken  out 
againft  him,  and  that  he  was  infblvent,  and  moreover  he  had  re- 
filled to  truft  him  with  goods  beyond  the  amount  of  1  o/.  In- 
deed the  fubfequcnt  cxpreffion  of  the  Defendant,  that  he  did 
not  think  the  Plaintiff's  fervant  had  been  fuch  a  cake,  afforded 
ftrong  evidence  of  fraud. 

Bejl  Serjt.  in  fupport  of  the  rule.  The  cafes  ofPqflcy  v.  Bree- 
man  and  Eyre  v.  Dunsford  decide  nothing  more  than  that  if  a 
man  deliberately  ftate  what  he  knows  to  be  falfe  he  is  liable  to 
an  a&ion,  but  they  have  not  decided  that  if  he  dire&ly  ftate 
what  is  true,  and  omit  to  communicate  fomething  more  within 
his  knowledge,  he  is  on  that  account  refponfible.  The  cxpref- 
fion of  the  Defendant,  that  he  did  not  think  the  Plaintiff's  fer- 
vant had  been  fuch  a  cake,  clearly  fhews  his  confeioufnefs  that 
he  had  not  given  fuch  a  charafter  to  Brunell  as  fhould  have  in- 
duced  the  Plaintiffs  to  truft  him.  Saying  that  he  was  an  honcft 
man  amounted  to  no  reprefentation  that  he  was  a  refponfible 
man,  and  the  affertion  that  he  had  trufted  him  and  would  truft 
hhn  more,  was  true  in  part,  inafmuch  as  lie  had  trufted  him, 
and  was  not  negatived  as  to  the  remaining  part  by  proof  of  his 
having  refufed  to  truft  him  after  that  period.  It  appears  that 
previous  to  the  inquiry  being  made  of  the  Defendant,  the  Plain- 
tiff had  dealt  with  Brunell,  and  the  objeft  of  inquiry  feems  to 
have  been  to  obtain  a  guaranty  from  the  Defendant,  by  inducing 
him  to  make  fbmc  reprefentation  of  Brunell  which  fhould  render ' 
the  Defendant  liable  to  an  aflion.  Such  an  attempt,  if  fan&ioned 
by  the  Court,  will  completely  defeat  the  provifions  of  the  ftatute 
of  frauds.  The  cafe  of  Haycrafl  v.  Creajy,  2  Eq/t,  92.  was  much 
ftronger  than  this,  for  the  Defendant  there  pofitively  aflertcd 
that  E.  F.  Robin/on  was  a  perfbn  who  might  be  trufted  with 
fefety;  yet  the  majority  of  the  Judges  in  the  Court  cf  Kingfs 
Bench  held  that  as  the  affertion,  though  falfe,  was  made  without 
fraud,  the  Defendant  was  not  liable  to  an  altion. 

Lord  Alvanley  Ch.  J.    I  have  great  doubts  whether  this  can 
be  deemed  a  verdift  againft  evidence,  though  perhaps  I  fhould 

not 
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1 8o>        not  have  concurred  in  finding  fiich  a  verdict  myfelf ;  for  it 
—      cannot  be  fiud  tliat  there  was  not  evidence  to  be  left  to  a  jury 
ad  Tuioth  ,     of  fraud  in  tlie  Defendant.     On  this  fpecies  of  action  my  mind 
v.  is  made  up.     After  the  determinations  which  have  taken  place, 

L"*  I  am  bound  to  hold  that  fuch  an  action  lies,  though  I  much  with 

that  the  legislature  would  interfere  in  reftraining  tliefe  actions, 
unlei's  the  reprefentation  on  which  they  are  made  be  given  in 
writing.  The  Judges  have  determined  that  if  a  man  fraudulently 
and  with  intention  to  deceive  make  a  representation  by  which  he 
caufcs  credit  to  be  given  to  another,  an  action  arifes  ex  deficit 
r««».  j6t  Lord  Kenyan  indeed  went  further;  he  did  not  think  the  proof 
of  fraud  neceflary,  but  was  of  opinion  that  if  a  man  made  an 
afiertion  witliout  lufficient  ground,  whereby  another  was  in- 
jured, he  rendered  hinuelf  liable  to  an  action.  If  a  man  far, 
"  If  you  trull  A.  I  will  pay  you;"  he  is  not  liable  upon  the 
credit  which  he  has  obtained  for  A. ;  yet  if  he  fay  that  A.  it  i 
good  man,  he  is  held  liable  for  the  credit  "which  by  that  aftertian 
he  obtains  for  A.  In  fuch  cafe,  however,  if  we  are  bound  to 
hold  him  liable,  we  'ought  to  require  fatislactory  evidence  that 
the  character  was  given  with  an  intention  to  deceive.  In  Hating 
my  opinion  to  the  jury  on  the  evidence  in  this  cafe,  I  told  them 
that  unlefs  they  believed  that  the  party  knew  thexepreientalioa 
to  be  ialfe  at  the  time  when  he  made  it,  and  intended  thereby 
to  obtain  credit  for  Brtatell,  they  ought  not  to  find  a  verdict  for 
the  Plaintiff;  and  I  pointed  out  to  them  the  circumftanca 
from  which  it  appeared  probable  that  the  inquiry  made  by  the 
Plaintiffs  was  intended  as  a  trap.  Certainly  the  Defendant 
has  no  realon  to  complain  of  my  direction,  and  though  I  t 
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to  exult  in  the  calamity  into  which  he  had  led  his  fellow-tradef-        1803* 
man.     In  faying  that  he  had  trailed  him,  and  would  truft  him       ■ 
again,  he  might  poffibly  intend  that  declaration  to  be  accom-     gnd  Aiwthtr 
panied  with  a  reservation  of  his  paying  what  he  had  already  *>• 

trailed  him.     Certainly  this  is  not  an  action  to  be  favoured ; 
but  if  a  new  trial  is  granted  it  muft  be  on  payment  of  coils. 

Rooke  J.     The  importance  of  the  queftion  involved  in  this 
kind  of  cafe  makes  it  fit  to  be  reconiidered.     It  appears  to  me 
indeed  that  there  is  reafon  to  fufpeft  the  Plaintiffs  intended  tos 
pra&ife  a  trick  on  the  Defendant,  and  therefore  I  have  no  ob- 
jection to  a  new  trial  being  granted  on  payment  of  coils. 

Chambre  J.  Cafes  of  this  fort  are  within  all  the  mifchicf 
intended  to  be  prevented  by  the  ftatute  of  frauds;  but  I  think 
that  ftatute  does  not  extend  to  them.  I  much  wifii  indeed  that. 
it  did,  not  only  on  account  of  the  exteniive  confequences  to 
thofe  againft  whom  fuch  actions  are  brought,  but  in  reipcA  of 
the  evidenpc  to  be  produced  at  the  trial.  It  is  very  dcfirable 
that  reprefentations  of  chara&er,  by  which  parties  arc  made  lia- 
ble,  as  well  as  engagements  for  the  debts  of  third  peribns,  ihould 
be  in  writing;  but  that  is  not  the  law.  The  a&ion  itfelf  is  mo- 
dern in  practice,  but  had  there  been  no  deciiion  on  the  fubjeel, 
I  fliould  ftill  think  it  founded  on  folid  legal  principles.  It 
would  be  an  abfurdity  in  law  to  hold  that  if  a  man  draws  an- 
other into  a  fnare,  the  party  fuftbring  ihould  have  no  remedy 
by  a&ion.  An  action  on  the  cafe  for  deceit  is  an  action  well 
known  to  die  law,  and  I  cannot  agree  in  the  argument  which 
has  been  ufed  for  the  Defendant,  that  fuch  actions  ought  to  be 
confined  to  reprefentations  which  are  literally  falie.  Fraud 
may  confift  as  well  in  the  fupprelfion  of  what  is  true,  as  in  tlie 
representation  of  what  is  ialfe.  If  a  man,  profeffing  to  anfwer 
a  queftion,  ieleA  thofc  fa6ls  only  which  are  likely  to  give  a 
credit  to  the  perfbn  of  whom  he  ipeaks,  and  keep  back  the  reft, 
he  is  a  more  artful  knave  than  be  who  tells  a  dire£t  falichood. 
A»  to  the  cafe  of  Haycrqft  v.  Crea/j/9  I  agree  with  the  majority 
of  the  Judges  who  decided  the  point  of  law.  In  that  cafe 
there  was  no  fraud;  but  fraud  is  the  foundation  of  the  action. 
There  the  Defendant  himfelf  was  miiled ;  every  thing  which  he 
ftated  he  believed ;  the  ground  of  a&ion  therefore  totally  failed. 
Cooiidering  the  circumilances  which  attended  the  prefent  cafe, 
I  think  it  proper  that  it  ihould  be  tried  again,  but  it  muft  be 
upon  payment  of  coils.     The  jury  were  not  mifdire&ed  in 

vol.  in.  b  b  point 
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18C3.         point  of  law;  the  fact  left  to  their  consideration  wn  the  fraud, 
i.         —       and  I  think  that  there  was  evidence  upon  which  fraud  might 
mTA^di       naTe  *>een  ^oun^'     Did  l^e  Defendant  tell  the  whole  truth 
«,  upon  thofe  points  which  he  could  not  but  know  to  he  material 

***■■  to  the  object  of  tlie  Plaintiff's  inquiry ?  I  do  not  think  that 
he  did,  even  it' every  fait  which  he  ftated  was  literally  true.  It 
'  U  not  pretended  that  he  was  ignorant  that  the  object  of  the  in- 
quiry was  to  afecrtain  whether  Brunett  was  a  perfoo  to  be 
trufted.  Profuffing  to  give  an  anfwer  to  that  inquiry,  he  not 
only  lays  that  he  believes  Brunett  to  be  an  honeft  roan,  but  ac 
adds,  by  way  of  inducing  the  Plaintiff  to  give  credit  to  boa, 
that  he  had  trufted  him,  and  would  trull  him  more.  'Was  that 
all  that  the  Defendant  knew  to  be  material?  He  knew  that 
Brunett  had  been  a  bankrupt.  He  had  agreed  to  give  him 
credit,  and  Brunett  had  ordered  goods,  but  in  oonlequence  of 
hearing  that  writs  were  out  againtt  Brunett,  the  Defendant  dV- 
fired  to  fee  his  books,  which  Brunett  refined;  upon  which  tat 
Defendant  limited  his  credit.  Was  not  that  a  fiaft  to  be  com- 
municated i  In  a  fubfeqnent  converfation  he  fays  triumphantly 
that  he  did  not  think  the  Plaintiff  would  have  been  fuch  a  cake. 
Theie  circumllanccs  certainly  afforded  evidence  of  fraud.  T* 
determine  upon  that  evidence  was  the  peculiar  province  of  the 
jury.  Still  however  I  think  that  there  was  ground  to  fufpeft 
that  the  Plaintiff  himfcif  had  pracliied  a  trick  upon  the  De- 
fendant. And  in  a  cafe  of  this  nature,  if  the  Defendant  thinr 
it  worth  his  while  to  pay  the  cot  Is,  I  think  lie  ought  to  best 
lowed  the  opportunity  oi  taking  the  opinion  of  another  jury. 
Rule  ablblute  on  payment  of  eotU 
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which  laid  bill  of  lading  he  had  produced  to  the  Defendant,        1803. 
and  had  required  the  delivery  of  the  goods ;  yet  the  Defendant 
well  knowing  the  premifes,  but  intending  tcf  prejudice  him  in 
his  chara&er,  credit,  and  bufinefs,  in  a  certain  difcourfe  with      Lindk*. 
divers  perfons  concerning  the  Plaintiff,  and  the  laid  bill  of  la- 
ding fo  produced  by  him  as  aforefaid,  fal&ly,  malicioufly, 
openly,  and  publicly,  and  in  the  pretence  and  hearing  of  the 
faid  perfons,  faid,  fpoke,  and  with  a  loud  voice  publifhed  of  and 
concerning  the  Plaintiff  in  his  (aid  bufinefs,  and  of  and  con- 
cerning the  (aid  bill  of  lading,  the  falfe,  fcandalpus,  malicious, 
and  defamatory  words  following,  that  is  to  fay,  "  He  (meaning 
the  Plaintiff)  has  brought  a  forged  bill  of  lading  for  half  the 
cargo  (meaning  the  lading  of  the  faid  fhip)  already/'     By  reafon 
of  the  fpeaking  and  publifhing  which  (aid  words  the  Plaintiff 
Was  greatly  injured  in  his  chara&er  and  credit,  and  in  his  faid 
bufinefs,  inafmuch  as  divers  perfons,  fubje&s  of  this  realm,  and 
others,  who  were  ufed  and  accultomcd  to  place  truft  and  con- 
fidence in  him,  and  to  deal  with  him  in  his  faid  bufinefs,  on 
occafion  of  the  fpeaking  and  publifhing  of  the  faid  words  Tiad 
refrained  from  and  refufed  to  deal  with  him,  and  the  Plaintiff 
by  reafon  thereof  was  fufpe&ed  to  be  guilty  of  fraud,  damno, 
&fc.     The  Defendant  pleaded  that  before  the  fpeaking  of  the 
faid  words  the  Plaintiff  obtained  of  him  certain  goods  by  the 
production  of  a  forged  bill  of  lading,  by  reafon  whereof  the 
Defendant  fpoke  the  faid  words,  without  this,  that  he  fpoke 
then  before.     The  Plain  tiff  replied,  de  iryuriajvA  proprid  abs- 
que tali  caufd. 

The  caufe  was  tried  before  Lord  ALvanley  Ch.  J.  at  the 
Guildhall  Sittings  after  laft  Hilary  Term,  and  a  verdiA  was 

found  for  the  Plaintiff  on  the  above  5th  count 

In  this  tertn  Lens  Serjt  obtained  a  rule  nifi  for  arrefting  the 
judgment,  on  the  ground  that  the  words  alleged  to  have  been 
ipoken  by  the  Defendant  contained  in  themfelvee  no  criminal 
charge  againft  the  Plaintiff,  inafmuch  as  they  did  not  impute  to 
him  any  knowledge  of  the  bill  of  lading  having  been  forged,  and 
that  there  was  no  allegation  of  an  intention  to  insinuate  1  uch 
knowledge  in  the  count 

Shepherd  Serjt  now  (hewed  caufe,  and  contended  that  as  the 
words  were  averred  to  have  been  falfely  and  malicioufly  fpoken, 
the  declaration  was  fufficient  to  charge  the  Defendant  after  ver- 
di& ;  that  no  averment  could  be  neceffiury  of  the  bill  of  lading 
having  been  forged,  finee  the  words  would  not  be  lefi  a&ionable      [  374.  ] 

BB2  if  * 
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if  it  bad  nut  been  forged ;  that  where  the  words  fpoken  may  or 
may  not  impute  criminal  conducl  to  the  Defendant,  if  they  be 
averred  to  have  been  fpoken  malicioufly,  it  muft  be  intended 
after  vcrditt  that  they  conveyed  nn  imputation  of  a  criminal 
nature. 

Lord  Alvanley  Ch.  J.  The  argument  which  has  been 
urged  for  the  Plaintiff  goes  this  length,  that  any  words  of  re- 
proach may  be  made  actionable  by  the  introduction  of  the 
word  "  malicioufly"  in  the  declaration ;  I  believe  however  that 
has  been  decided  otherwife.  The  general  rule  is,  that  words 
are  only  actionable  when  accompanied  by  fpecial  damage,  un- 
lefs  they  imply  fomething  by  which  the  party  of  whom  they  are 
fpoken  would  be  fubjefted  to  punilhment  either  for  a  felony  or 
a  mifdetneanor  (a).  But  thefe  words  do  not  impute  any  thing 
by  which  fuch  a  penalty  would  be  incurred.  Though  the  words 
be  malicioufly  fpoken  the  party  will  not  be  entitled  to  a  reined; 
unlets  he  fuitain  fpecial  damage  from  them ;  yet  as  no  one  ought 
to  utter  a  falfehood,  if  any  fpecial  damage  be  occasioned  byfuch 
fallehood,  the  party  who  (peaks  them  muft  be  anfwerable  though 
he  impute  neither  felony  nor  mifdemeanor.  To  bring  a  forged 
bill  of  lading  might  or  might  not  be  an  innocent  thing,  and 
though  the  words  are  capable  of  being  conftrued  in  a  bad  Ceafc, 
yet  this  declaration  contains  no  fufficient  charge  to  fuAaln  thf 
verdict. 

Heath  J.  I  am  of  the  fame  opinion.  It  has  been  clearh 
fettled  that  epithets  will  not  make  that  a  crime  which  does  not 
otherwife  appear  to  be  lb.  The  charge  in  this  cafe  may  onfj 
amount  to  extreme  negligence  in  the  Plaintiff  in  bringing 


Ft  is  it 

v. 


in  the  Forty-third  Year  of  GEORGE  III.  375 

Chambre  J.     The  effence  of  the  crime  fuppofed  to  be  im-        1803. 
puted  to  the  Plaintiff  is  knowledge.     If  this  declaration  could 
b>£  fuftained,  we  might  expe&  fimilar  a&ions  by  letter-earriers, 
of  whom  it  may  frequently  be  faid  that  they  have  brought       Lirtoe*. 
forged  bills  to  perfons  to  whom  they  deliver  letters. 

Rule  abfolute.  («) 

(4)  So  ir  has  been  holder),  that  to  fay  of  pute  to  the  party  of  whom  they  are  fpoken 

another  that  he  had  fued  upon  forge«l  bonds,  any  knowledge  of  the  forgery.      Tivjjleian 

or  that  lie  had»recovered  400/.  by  forgery,  v.  Hoih,  1   Vent*  3.      Hart  v.  Melfor% 

a  not  actionable ;  for  the  words  do  not  im-  3  Leon.  138. 


Roe  on  the  Demife  of  George  Walker  v.  Joseph     May  t6th. 

Walker. 

**r"ms  eje&ment  was  brought  to  recover  the  pofleffion  of  fix  A.  devifedtohit 
*■    acres  of  land, '  fix  acres  of  meadow,  and  -fix  acres  of  pa£  •  **e  ^u0^ 
tore,  with  the  appurtenances,  at  Horninglaw  in  the  county  of  all  his  lands, 
Stafford,  and  came  on  to  be  tried  at  the  laft  Lent  affizes  for  that  XS^SS^m 
county,  before  Mr,  Juftice  Lawrence,  when  it  was  agreed  that  andwherefoever, 
a^verdia  fliould  be  taken  for  the  Plaintiff,    fubjeft  to  the  ^Xvl^t 
opinion  of  this  Court  on  the  following  cafe :  to  two  younger 

WiUiam  Walker,  grandfather  of  George  Walker  the  leffor  of  J^^g  ^ 
the  Plaintiff,  being  feifed  in  fee  of  a  houfe  in  which  he  dwelt,  age  of  15,  for 
and  about  feven  acres  of  land,  fituate  at  Horninglaw  aforefaid,  Hethe^dev^d 
in  the  laid  county  of  Stafford,  by  his  laft  will,  bearing  date  the  his  aforefaid 
13th  June  1762,  executed  in  the  prefence  of  three  witnefles*  J^^u,  equally 
clevifed  &s  follows :  "  Firft,   I  give,  devife,  and  bequeath  unto  *o  be  divided  be- 
my  wife  Mary  Walker,  my  houfe  wherein  I  now  dwell,  with  my  a^d  daughtertT1* 
goods  that  are  in  and  about  the  fame,  with  ail  my  lands,  goods  fc««  and  (hare 
and  chattels  whatsoever   and  wherefbever   they  be,    for  and  (hat^inder  the 
during  her  natural  life,  flie  paying  all  my  debts  and  funeral*  laftdaufeofthe 
charges.     And  if  my  aforefaid  wife  fhould  die  before  my  fons  paffc 
Henry  Walker  and  Robert  Walker  come  to  the  age  of  fifteen, 
then  my  mind  and  will  is,  that  my  houfe,  lands,  goods,  and 
chattels,  that  is  to  fay,  the  rents  arifing  from  the  fame,  fliall 
be  employed  to  the  bringing  of  them  up  until  they  come  to 
the  age  of  fifteen ;  then  my  mind  and  will  is,  that  iny  aforefaid 
houfe,  goods,  and  chattels,  fliall  be  equally  divided  amongft 
all  my  fons  and  daughters  that  fliall  be  living  at  that  time, 
fliare  and  fhare  alike."     The  faid  William  Walker  died  on  the 
24th  Augtt/l  1 762,  feifed  of  the  faid  houfe  and  land,  without 

b  b  3  '  having 


37«  CASES  is  EASTER  TERM 

180$.        having  revoked  his  faid  wilt,  and  leaving  the  laid  Mary  hi* 
1         widow,  John  Walker  his  eldeft  fon  Hnd  heir  at  law,  and  JFB- 
"  Jiam,  Mart/,   Thomas,  Henry,  Jofeph  (the  Defendant),  SamvH, 

Walkii.  ffannah,  find  Robert  Walker,  his  younger  children  him  fur- 
viving.  The  ikid  Henry  Walker  attained  the  age  of  fifteen 
years  in  the  life  of  the  faid  Mary,  widow  of  the  faid  William 
the  devifor;  the  faid  Robert  Walker  died  on  the  nth  Jaw 
1769,  being  only  12  years  of  age,  in  the  life-tune  of  the  laid 
Mary,  widow  of  the  faid  William  the  devifor ;  the  fiiid  Mary 
the  widow  of  the  (aid  William  the  devifor  died  on  the  10th 
April  1784,  in  poffeffion  of  the  faid  houie  and  land  under 
the  faid  wilL  John  Walker  the  father  of  the  leffor  of  the  Plain- 
tiff in  this  ejectment,  and  the  other  furviving  children  of  the 
teftator  immediately  after  the  death  of  Mary  the  widow  of  the 
teftator,  to  whom  he  deviled  the  eftate,  lands,  and  premifo 
ftir  life,  with  full  knowledge  of  the  contents  of  the  will,  divided 
the  devifed  menuagc,  lands,  and  premifes,  into  as  many  eqnat 
parts  or  mares  as  there  were  children  then  living,  and  threw 
lots  for  their  refpective  mares  or  divifions  of  the  devifed  eftsfc 
and  lands.  John  the  tenor's  father,  as  the  eldeft  fon  of  the 
teftator,  purfuant  to  fuch  divilion  drew  the  firft.  lot,  and  there- 
upon entered  into  the  poneiuon  of  the  (aid  lot  (o  drawn  br 
him,  and  hold  and  enjoyed  the  fame  in  feveralty  from  thai 
I  time  until  hi*  death.     And  the  laid  Jofeph  and  the  other  fur- 

viving children  at  the  iiunp  time  entered  into  their  refpe&hv 
(hares  fo  drawn  by  iot  as  aforefaid,  and  held  and  enjoyed  the 
fame  in  feveralty  as  dcvilees  under  the  will  of  the  faid  IViliiam 
Walker  the   devifor.       The    faid  Jofeph    the   Defendant  Hill 
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the  (aid  will  as  aforefaid,  then  the  verdi&  to  be  entered  for  the        1803. 
Defendant.  —  -     - 

Bejt  Serjt.  was  to  have  argued  in  fupport  of  the  claim  of  the         Ro* 
leffor  of  the  Plaintiff,  Walkiu 

But  The  Court  defired  Williams  Serjt  who  was  on  the  other 
fide,  to  begin.  He  obferved,  that  though  he  felt  to  a  certain 
degree  that  he  had  to  contend  in  this  cafe  with  the  old  maxim 
as  applied  to  a  teftator,  viz.  quod  voluit  non  dixit,  ftill  he  fhould 
contend  that  there  was  on  the  face  of  this  will  fuch  a  plain  and 
manifeft  intent  in  the  teftator  to  devife  amongft  his  children  all 
that  he  had  before  devifed  to  his  wife,  that  the  Court  might 
iiipply  fuch  words  as  would  effe&uate  that  intent.  This  intent, 
he  faid,  might  plainly  be  colle&ed  from  the  provisions  of  the 
will,  for.  after  giving  to  his  wife  for  life  all  that  he  had,  the 
teftator  anxiouily  guarded  againft  the  event  of  her  death,  before 
his  two  younger  children  had  attained  the  age  of  1 $,  by  leaving 
ail  that  he  had  given  to  his  wife  to  be  employed  about  their 
education  till  they  attained  that  age,  and  then  he  devifed  what 
lie  had  £0  difpofed  of  for  the  above  period  amongft  his  family. 
He  infilled  the  Court  could  not  intend  that  the  teftator  meant 
to  give  a  lefs  eftate  to  all  his  children,  including  his  heir  at 
law,  than  he  had  before  devifed  for  the  education  of  two  younger 
children ;  and  though  it  was  true  that  exprefs  words  were 
neceflpry  to  difinherit  an  heir  at  law,  yet  that  ride  had  gene-  .    . 

rally  been  applied  to  caies  where  the  devife  from  the  heir  was 
to  ft  rangers,  and  not  as  in  this  cafe  among  the  devifbr's  chil- 
dren. He  inftanced  the  cafe  of  a  devife  of  copyhold  without  a 
furrender  to  the  ufe  of  the  will,  where  the  Court  of  Chancay 
gives  effelt  to  the  devife  againft  the  heir  at  law,  though  the 
devife  be  not  correal  in  form.  [Lord  Alvanley  Ch.  J.  In  that 
cafeuthe  court  of  equity  only  a&s  upon  the  confluence  of  the 
heir  at  law.  I  agree  that  if  a  devife  be  after  the  death  of  a 
teftator's  wife  to  his  fecond  fon,  the  heir  at  law  wijl  take  during 
the  life  of  the  wife,  and  that  if  the  devife  be  after  the  death  of 
the  wife,  to  the  devifor's  firft  fbn,  there  the  heir  at  law  being 
the  firft  fon,  will  not  take  during  the  life  of  the  wife,  but  file 
will  have  it  for  her  life;  there,  however,  though  the  words  of 
exclufion  be  not  exprefs,  yet  the  firft  fon  is  excluded  hy  ne- 
ceffary  intendment.]  He  referred  to  Bagnell  v.  Abnett,  4  Mod. 
141.  v/here  the  teftator  having  two  houfes,  one  called  the  upper 
houfe  and  the  other  called  the  lower  houfe,  devifed  all  his 
tenements  for  the  payment  of  his  debts  until  his  grandfon 

b  b  4  fhould 
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1803.        fhould  come  of  age,  and  afterwards  he  devifed  all  bis  faiczZ3fc 
-      nements,  videlicet,  two  parts  of  the  lower  houfe  for  raifing  ?g — ^ 
*£*     _    the  remainder  to  his  grandfon  and  his  heirs;  the  queftion  ^jras, 
Walker.       Whether  the  videlicet  and  the  claufe  that  immediately  followed 
it  did  not  reftrain  the  devife  to  the  lower  houfe  only,  or  whe- 
ther the  whele  pafled  to  the  grandfon  by  the  words  that  went 
before,  viz.  all  the  laid  tenements?  And  it  was  holden  that 
both  the  houfes  pafled  to  the  grandfon. 

The  Court  obferved  they  never  knew  an  in  (lance  in  which  the 
fubject  of  devife  was  fupplicd  on  account  of  a  fuppofed  omifOon ; 
that  indeed  no  miitake  in  a  will  ever  could  be  rectified  by  the 
Court,  unlefs  it  could  be  firft  demonstrated  that  fuch  miftake 
did  exilt,  and  tliat  in  die  prefent  cafe,  however  ftrongly  they 
might  conjecture  what  the  devifor  intended  to  have  done  from 
the  previous  devife  to  his'  wife  and  his  younger  children,  yet  it 
was  not  of  riecefiity  to  intend  that  he  meant  to  have  added  the 
word  "  lands"  in  the  laft  claufe  of  his  will.  They  alfo  re- 
marked that  in  Bagncll  v.  Ahnett  the  words  following  the  vide- 
licet  were  ablblutely  inconfiftent  with  the  preceding  terms  cf 
the  devife,  and  confequently  they  were  rejected. 

Poftea  to  the  leflbr  of  the  Plaintiff 


}Uy  x6tb.  BURRELJL  V.  DoDD. 

4^,289. 

The  cuftomary    t^iiis  was  a  proceeding  on  the  writ  de  partitione  Jaciend** 
SSTrf Ij!11'  Thc  declaration  was  as  follows :  «  Northumberland,  to  wfc 

Und,  which  art     Thomas  Dodd  wps  fummoned  to  anfwer  Cuthbert  Burrell  in  * 
Relive 'ma-     Plca  wherefore  whereas  the  faid  Cuthbert  and   Thomas  hoW 
iorsin  which      together  and  undivided  70  acres  of  land,  70  acres  of  meadow 
lirf^defcendibie'  an<'  7°  acres  of  pafturc  and  common  of  pafture,  with  thesp* 
from  anceftor  to  purtenances  in  the  .parifti  of  Simonlrum  in  the  faid  county  » 
fediwryVight'"    Northumberland,  of  which  the  faid  Thomas  denieth  partition  to 
called  tenant       be  jnade  between  them,  according  to  the  form  of  the  ftatute 
Zr  the  lord  ac-     *n  ^ucn  cafe  made  and  provided,  and  unjuflly  permitteth  no* 
cording  to  the     the  fame  to  be  done,  and  contrary  to  the  form  of  the  ftatute- 
within  the  na-     And  whereupon  the  filid  Cuthbert  by  C.  S.  his  attorney,  fays* 
rates  of  parti-     that  whereas  the  faid  Cuthbert  and  the  Ciid  Thomas  hold  to- 
gether and  undivided  the  tenements  aforcfaid  with  the  appur* 
tenances  whereof  it  belongs  to  the  faid  Cuthbert  and  his  heir* 
to  have  one  moiety  of  the  tenements  aforefaid  with  the  appurtQ* 

nances, 


i^tii 
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nances,  to  hold  to  him  and  his  heirs  in  feveralty ;  fo  that  the  (aid        I  #03* 

Cuthbert  of  his  moiety  belonging  to  him  of  the  tenements  afore-      " 

faid,  with  the  appurtenances,  and  the  find  Thomas  of  his  moiety  „/ 

belonging  to  him  of  the  tenements  aforefaid  with  the  appurte-        1*odd. 

nances,  may  feverally  apportion  themlelves,  he  the  did  Thomas  . 

denieth  partition  thereof  to  be  made  between  them,  according  to 

the  form  of  the  ftatute  in  fuch  cafe  made  and  provided,  and  un- 

juftly  permitteth  not  the  fame  to  be  done,  and  contrary  to  the 

form  of  the  fiiid  ftatute;  whereupon  he  the  faid  Cuthbert  fays  that 

he  is  injured  and  hath  damage  of  100/.,  and  therefore  he  brings 

his  fuit,"  Sfc.     To  this  declaration  the  Defendant  pleaded,  lit, 

Non  tenuit  modo  et  forma,  and  2dly,  That  the  premises  in  quef-  \ 

,  tion  were  parcel  of  the  manor  of  Hen/haw  granted  and  granla- 
ble.by  copy  of  the  court-rolls  by  the  lord  of  the  faid  manor  in 
fee  fimple  or  otherwife,  at  the  will  xyf  the4ord.  On  thefe  two 
pleas  iffues  were  joined.  He  then  pleaded  "  that  partition  be- 
tween the  faid  Thomas  and  the  faid  Cuthbert  of  the  tenements 
aforefaid  with  the  appurtenances  ought  not  to  be  made  became 
he  fays  that  the  tenements  with  the  appurtenances  in  the  faid 
declaration  mentioned  now  are,  and  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary  have  been  fituate,  lying 
within,  and  parcel  of  the  faid  manor  of  Hen/haw,  in  the  faid 
parifh  of  Simonburn,  and  cuftomary  tenements  of  that  manor, 
and  during  all  that  time  defcendible,  and  which  have  defcended 
from  anceftor  to  heir  as  of  the  hereditary  right  of  the  tenants 
called  tenant  right,  held  of  the  lord  of  the  faid  manor  for  the 
time  being,  as  of  that  his  manor  by  divers  rents  and  certain  fer- 
vices,  according  to  the  cuftom  of  the  faid  manor;  and  this  be 
ihe  faid  Thomas  is  ready  to  verify ;  wherefore  he  prays  judgment 

if  partition  between  the  faid  Thomas  and  the  faid  Cuthbert  of 
the  tenements  with  the  appurtenances  ought  to  be  made,  Sfc. 
To  this  plea  there  was  a  demurrer,  affigning  for  caufes,  "  that 
it  is  not  fhewn  or  alleged  in  or  by  the  fame  plea  how  or  in  what 
manner  the  tenements  with  the  appurtenances  in  the  faid  de- 
claration mentioned  are  or  havQ  been  defcendible,  nor  how  or  in 
what  manner  they  have  been  defcendible  or  have  defcended  from, 
anceftor  to  heir,  nor  from  what  anceftor  to  what  heir  they  have 
been  defcendible  or  have  defcerffled,  nor  as  of  what,  hereditary  ' 
right  nor  as  the  hereditary  right  of  what  tenants  they  have  been 
defcendible  or  have  defcended,  nor  by  what  rents  nor  by  wnat 
iervices  they  have  been  held  of  the  lord  of  the  faid  manor ;  and 
alio  for  that  the  fame  plea  is  in  various  other  refpe&s  infufficient, 
defeftiv*}  and  informal."    The  Defendant  joined  in  demurrer. 

This 
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1 803.         '  This  cafe  was  Shortly  fpokcn  to  In  Hilary  Term  laft,  when  the 

Court  intimated  a  wifli  that  the  Defendant  mould  confider  whe- 

Bmuu  (jj^  he  coujd  not  atj(j  to  hiB  pjej,  ^^  ^  words  «  held  of  the 
Dodd.  lord  of  the  faid  manor  for  the  time  being,"  the  words  "  at  the 
will  of  the  lord,"  as  that  allegation,  if  true,  would  decide  the 
queftion.  Accordingly  the  cafe  flood  over  till  this,  term,  when 
the  Defendant's  counfel  having  informed  the  Court  that  they 
could  not  lately  amend  the  plea  in  the  manner  proposed, 

Bayley  Serjt.  was  heard  in  fupport  of  the  demurrer.  The 
queftion  arifing  upon  this  demurrer  is,  Whether  the  eftate  which 
is  the  fubject  of  this  writ  be  of  inch  a  nature  as  to  fall  within  the 
provisions  of  the  ftatutes  of  partition  31  ff.8.  c.i.  and  jlH.i. 
A  32.?  It  may  be  admitted  that  mere  copyhold  eftate*  are  not 
within  the  provisions  of  the  ftatutes  of  partition;  but  the  admiffion 
does  not  extend  to  cuftomary  freeholds,  and  on  the  lace  of  dot 
plea  the  Court  muft  hold  the  eftate  in  queftion  to  be  a  cuftomarj 
freehold.  All  the  precedents  in  which  cuftomary  freeholds  are 
described  uSe  the  words  "  parcel  of  the  manor"  aa  part  of  the  de- 
fcription.  The  reafon  why  mere  copyholders  are  not  within  the 
ftatutes  of  partition  is,  that  they  have  no  eftate  of  inheritance, 
but  hold  entirely  at  the  will  of  the  lord ;  whereas  cuftomary  free- 
holders have  a  freehold  in  point  of  intereft,  as  ia  admitted  by 
Mr.  Juftice  Black/lone  in  his  law  trails,  tit.  Confideratiom  m 
Cojn/fiotdcrs,  vol.  1.  p.  132  to  138.  where  he  dirt  irigui  flies  be- 
twesn  thofe  who  hold  by  copy  of  court-roll  at  the  will  of  the  lord 
and  thofe  who  bold  by  copy  of  court-roll  accordiug  to  the  cufton 
of  the  manor ;  the  former  he  con/iders  to  be  tenants  in  pure  vil- 
Linage,  the  fatter  in  villein  foe-age  («).     The  reafon  afiigned  b; 
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were  not  granted  ad  vohmtatem  domini  manerii,  but  only  tenena?        1 803. 
Jkeundum  confuetudinem  manerii.     The  Court  are  bound  to  take  *  — — 
notice  of  the  peculiarities  attending  the  tenures  in  gavel-kind  and      Bo*»*ll 
borough  Engli/h ;  but  they  are  not  bound  to  take  notice  of  the        Dodd. 
peculiarities  attending  thefecuftoniary  freeholds,  however  general 
they  may  be  in  the  north  of  England.     [Chambrc  J.    In  every 
inftance  in  which  theie  tenures  have  come  before  Courts  they 
have  taken  notice  of  them.]     In  Rogers  v.  Bradty9  2  Vent.  143. 
in  replevin  a  conufance  under  perfons  deriving  title  from  one 
«/.  M.  "  as  feifed  in  fee  of  a  clofe  called  Underway,  parcel  of  the 
manor  of  Lifcara\  of  which  the  place  where,  fyc.  was  and  is 
parcel,  according  to  the  cuftom  of  the  laid  manor,1'  was  held  to 
be  a  conufance  under  perfons  having  a  freehold,  becaufe  it  was 
not  Grid  that  they  held  at  the  will  of  the  lord.     [Heath  J.     In 
that  cafe  no  tenancy  at  will  could  be  intended  where  the  allega- 
tion was  of  a  feifin  in  fee.] 

Clayton  Serjt.  was  to  have  argued  i  contra^ 

But  The  Court  flopped  him,  faying  it  was  unneceflary  to  enter  5  *ifi*  *&• 
into  the  nature  and  peculiarities  of  the  tenure  under  which  the 
lands  in  queftion  were  holden  as  difclofbd  by  the  plea ;  for  that 
it  was  a  fufficient  objection  to  the  Plaintiffs  obtaining  judgment, 
that  the  land  upon  the  face  of  the  plea  appeared  not  to  be  free- 
hold properly  fo  called,  and  therefore  not  within  the  ftatutes  of 
partition;  that  the  plea  alleged  as  an  excufe  for  the  Defendant's 
not  making  partition,  that  the  premifes  fought  to  be  divided  were 
not  in  their  nature  divifible,  being  "  parcel  of  the  manor,"  and 
held  of  the  lord  as  "  tenant  right,"  which  fufficiently  negatived 
its  being  freehold  (a),  for  that  no  freehold  could,  ftri&ly  f  peak- 
ing* be  faid  to  be  parcel  of  the  manor  ;  they  alfo  referred  to  Coke's 
C°P*  /•  32.  where  {peaking  of  the  various  forts  of  tenants  now 
known  by  the  name  of  copyholders,  as  diftinguifhed  from  what 
thfey  were  formerly,  he  obferves  "  they  were  every  where  then 
called  tenants  by  copy  of  court-roll,  or  tenants  at  will,  according 
to  the  cuftom  of  the  manor,  which  ftyles  import  unto  us  three 
things;  1.  nomen,  2.  originem^  3.  titulum.      Firft,  his  name  is 
tenant  by  copy  of  court-roll,  for  he  is  not  called  tenant  by  court- 

(0)  In   Glover  v.   Copt%   l  Show.  287.  over  ?       Levins  •  Serjeant    argutmJ^  (fid, 

where  the  queftion  was,  whether  the  fur-  "  the  tenant-right  eft  ate*  in  the  North, 

rendtree  of  1   copyhold  could  maintain  which  are  not  freeholds,  will  be  within  the 

covenant  again  ft   the  lefTee  of  the  fur-  fame  confederation  as  copyholds.1' 
renderor    after    the   leflee   had    a&gned 

roll, 
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1 803.       roll,  but  by  copy  oPcourt-roU,  and  this  is  the  fble  tenant  in  law 

who  holdeth  by  copy  of  any  record,  charter,  deed,  or  any  other 

BuiftELL      thing;  21I,  His  commencement  isat  thewillof  the  lord,  for  theft 

Dodd.  tenants  in  their  birth  as  well  as  the  cuftomary  tenants  upon  the 
borders  of  Scotland,  who  have  the  name  of  tenants,  were  mere 
tenants  at  will,  and  though  they  keep  the  caftoms  inviolate,  yet 
the  lord  might  Jam  control,  eje&  them :  neither  was  the  eftate 
hereditary  in  the  beginning,  as  appeareth  by  Britton;  for  if 
they  died  their  eftate  was  prefently  determined,  as  in  cafe  of  a 
tenant  at  will  at  common  law.  And  in  fbmc  points  to  this  pre- 
sent hour  the  law  regardeth  them  no  more  than  a  mere  tenant 
at  will ;  for  the  freehold  at  the  common  law  refteth  not  in  them 
but  in  their  lords,  unlets  it  be  in  copyholds  of  frank  tenure, 
which  are  moll  ufual  in  ancient  demefhes." 

Judgment  for  the  Defendant 


(IN  THE  EXCHEQUER  CHAMBER.) 

A/^i7»h.  Davis  Gent.,  one,  «§*:.  v.  Edmonson,  in  Error. 

A  common  in-  terror  from  a  judgment  of  the  Court  of  Kings  Bench  in  debt 
(ovot  pinkies"  ^  f°r  a  Pent|hy  °f  5°'-  f°r  having  "  in  expectation  of  gaic 
]>s*inii  ■  ■■  utor-  fee,  and  reward,  Cued  out  of  the  court  of  our  Lord  the  King 
■  ™™j>0fci™  «'""  of 'be  Bench  at  JVeftminflw,  a  certain  writ  of  our  Lord  the  King, 
itfene  iccording  commonly  called  a  capias  ad  refpondendum,  at  the  fiiit  of  one 
■  '  ■■'     '•     _  --   1      I     I  '■  i-  'nl^nt  in  t.-—  ■ 
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.  Hie  Court  took  time  to  confides  of  their  opinion,  which  wag    .    1803. 

this  day  delivered  by  

Lord  Alvanley  Ch.  J.     The  queftion  in  this  cafe  arifes  out  A™ 

of  the  provifions  of  the  25  Geo.  3.  c.8o.  and  the  fubfequent  Edmoniok. 
ftatutes  which  have  been  pafled  upon  the  fame  fubjeft.  That 
aft  impofes  a  duty  on  certificates  to  be  taken  out  by  folicitors  ' 
and  attornies  praftifing  in  the  courts  of  law  and  equity.  The 
manner  in  which  the  certificate  is  thereby  directed  to  be  taken 
out  is  as  follows:  Every  folicitor  *tnd  attorney  is  annually  to  give 
into  the  court  in  which  he  has  been  admitted  a  note  of  his  name 
and  refidence,  upon  which  certain  officers  are  direfted  to  iffue 
the  certificates  in  queftion,  renewable  ten  days  previous  to  the 
period  of  their  expiration.  The  feventh  feftion  impofes  a  pe- 
nalty of  50/.  upon  every  perfon  who  fhall  in  his  own  name,  or  in 
the  name  of  any  other  perfon,  fue  out  any  writ  or  procefs,  *  or  ' 
commence,  profecute,  or  defend  any  aftion  or  fuit,  or  any  pro- 
ceedings, as  a  folicitor,  attorney,  notary,  proftor,  agent,  or  pro- 
curator, in  any  of  the  courts  aforefaid,  in  expectation  of  any  fee 
or  reward,  without  having  obtained  fuch  certificate,  or  fhall  de- 
liver in  a  falfc  place  of  refidence,  to  evade  the  payment  of  the 
higher  duties  impofed  by  the  aft,  to  be  recovered  and  applied 
as  thereinafter  is  direfted;  and  fuch  perfon  is  made  incapable  of 
fuing  in  any  court  of  law  or  equity  for  the  recovery  of  any  fee, 
reward,  or  dif burfement,  on  account  of  profecuting  or  defend- 
ing any  fuch  a6lion,  fuit,  or  proceeding,  TTien  follow  two  . 
claufes  which  are  material  to  the  confideration  of  the  queftion 
before  the  Court,  The  eighth  feftion  enables  perfons  who  have' 
taken  out  certificates  to  aft  for  others  who  have  alfb  taken  them 
out;  and  the  ninth  provides  that  any  perfon  who  has  taken  out 
a  certificate  in  one  court  may  praftife  in  any  other  coiirt  in  which 
he  is  fworn,  although  his  certificate  did  not  ifliie  from  that  court. 
Both  thefe  claufes  were  introduced  for  the  benefit  of  the  party 
upon  whom  the  penalty  attaches ;  and  neither  of  them  is  re- 
enafted  in  the  fubfequent  ftatute  37  Geo.  3.  c.  90.  Byj/T  29.  of 
the  25  Geo.  3.  c.  80.  it  is  direfted  that  all  penalties  created  by 
that  aft  may  be  fued  for  by  aftion  of  debt,  bill,  plaint,  or  in- 
formation, to  the  ufe  of  the  Plaintiff  who  fhall  foe  for  the  fame. 
The  3  7  Geo.  3.  c.  90.  was  pafled  for  the  purpofe  of  creating  ' 
fereral  new  ftamp  duties,  and  alfb  for  better  fecuring  the 
duties  on  certificates  to  be  taken  out  by  folicitors  and  attor- 
nies. Hie  firft  part  of  the  aft  relates  to  the  new  duties: 
and   the  6th    feftion   provides   that  all   powers,    provifions, 

rules, 
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1803.  rules,  methods,  articles,  .clauies,  penalties,  and  forfeitures,  and 
1  ■  distributions  of  penalties  and  forfeitures  of  all  former  acts  iu 
*T"  force  at  the  time  of  the  palling  of  that  act,  and  not  thereby  at- 
Edmosion.  tered,  mould,  as  far  as  the  fame  were  applicable,  be  in  force 
with  reipect  to  the  additional  and  other  duties  therein  before 
mentioned.  In  the  latter  part  of  the  argument  it  was  very  pro- 
perly admitted  that  this  feclion  mull  be  confined  to  the  new 
duties  created  by  the  former  part  of  the  act,  though  at  firft  it 
was  contended  that  it  might  be  applied  to  penalties  mentioned 
in  the  fubfequent  part  of  the  act.  The  provifious  rejecting 
certificates  begin  at  feclion  16.  which,  after  reciting  that  by  the 
35  Geo.  3.  certain  duties  had  been  impofod  on  certificates,  and 
that  for  avoiding  frauds  it  was  expedient  that  thoie  certificate! 
would  be  taken  out  only  at  the  head  office  for  ftainpa,  direcu 
that  every  folicitor  and  attorney  fliall  annually  deliver  in  at  the 
head  office  for  ftamps  a  note  containing  his  name  and  place  of 
abode,  in  the  lame  manner  as  he  had  before  delivered  in  fitch 
note  to  the  officer  of  the  court.  It  then  provides  that  the  cer- 
tificates when  obtained  fliall  be  entered  with  the  officer  of  the 
court,  and  alio  ipecifies  the  periods  at  which  the  certificate 
wall  bear  date,  and  when  they  dial)  expire.  The  30th  lectioi 
,  of  the  act  impofes  the  penalty;  and  enacts,  that  if  any  perfan 

fliall  fiie  out  any  writ  or  procefs,  or  commence,  profecute, 
carry  on,  or  defend  any  action  or  (hit  for  fee  or  reward,  or  ihal) 
do  any  act  in  the  faid  court  as  un  attorney,  &c  without  obtain- 
ing a  certificate  in  the  manner  thereinbefore  directed,  or 'with- 
out entering  the  fame  in  one  of  the  courts  wherein  hoihall  be 
admitted,  or  fiiall  deliver  in  at  the  head  office  any  account  of 


Davis 
v. 
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covered.  It  has  been  contended  that  the,  37GW.  3.  having  1S03. 
altered  the  offence  created  by  t^ie  25  Geo*  3.,  or  having  created  a 
new  one,  and  having  added  the  offence  of  not  entering  the  cer- 
tificate, the  penalty  can  only  be  fued  for  in  the  manner  pre-  Edm»n*o*. 
icribed  by  the  alt  which  creates  the  offence:  and  it  is  admitted 
that  where  a  penalty  is  created  and  no  particular  mode  pointed 
out  in  which  it  {hall  be  recovered,  nor  arty  particular  perfon 
ipecified  to  whom  it  (hall  be  paid,  that  it  can  only  be  fued  for 
by  the  king.  It  is  therefore  urged  for  the  Plaintiff  in  error, 
.that  the  penalty  to  be  recovered  under  the  37  Geo*  3.  is  a  new 
and  feparate  penalty,  and  as  much  independent  of  the  25  Geo.  3, 
as  if  that  a£t  had  been  altogether  repealed.  It  cannot  be  de- 
nied that  the  pra&ice  of  authorising  common  informers  to  fue 
is  an  efficacious  expedient,  without  which  the  revenue  laws 
would  fall  very  fhort  of  their  obje&.  It  would  therefore  be 
^lingular  indeed  if  an  a&  of  parliament  pafled  for  the  exprefs 
.purpofe  of  further  fecuring  the  duties  irapofed  by  the  25  Geo.  3. 
by  the  introdu£lion  of  regulations  to  prevent  fraud  fhould  have 
repealed  that  fe&ion  of  the  25  Geo.  3.  which  empowers  and  in- 
vites common  informers  to  fue  for  the  penalties  thereby  impofecL 
Without  very  clear  reafons  for  believing  this  to  be  the  intention 
of  the  legiflature  we  fhould  feel  great  relu6lance  in  adopting 
fuch  a  cpnftru&ion.  The  council  for  the  Plaintiff  in  error, 
feeling  this  difficulty,  contended  that  the  25610.3.  was  not 
repealed,  but  that  it  was  ftill  competent  to  a  common  informer 
to  fue  for  a  penalty  under  that  a<5l  where  a  certificate  had  not 
been  obtained.  But  upon  looking  into  the  ails  it  appears  moil 
clearly  that  the  offence  of  not  obtaining  the  certificate  is  totally 
dijHerent  fince  the  paffing  37  of  Geo.  3.;  the  certificate  according 
to  that  a&  being  to  be  taken  out  in  a  new  way.  For  the  De- 
fendant in  error,  the  cafe  of  Duck  v.  Addington,  4  jT.JS.447.  has 
been  relied  on.  The  ioGeo.3.  c.44.^7.  relative  to  hackney  ' 
coaches  ena&s,  that  the  forfeitures  and  penalties  thereby  in- 
fli&ed  may  be  recovered  and  levied  not  by  the  commiffioners, 
but  by  any  juftice  of  the  peace,  "  by  fuch  ways  and  means 
as  the  penalties  and  forfeitures  in  the  a&  of  the  9th  of  Anne  afe 
dire&ed  to  be  levied  and  recovered.1'  The  9  Ann.  r.23.  only 
empowered  the  commiffioners  to  commit  to  prifon  upon 
default  of  diftrefi,  but  fubfequent  a&s  had  given  them  other 
.powers,  and  the  5th  fe£tion  of  the  xoGeo.^.  c.44.  had  de- 
-  dared  that  they  had  the  power  of  immediate  commitment.    The 

1 2  Court 
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1 803.        Court  of  King's  Bench  held,  that  all  the  acts  were  made  in  pari 
——■■—      materia,  and  formed  one  general  fyftem  of  taw  upon  the  fubjeS, 
*"  and  that  the  legislature  had  intended  to  give  the  fame  power  to 

Esmdmok.  the  juftices  of  immediate  commitment  that  was  conferred  upon 
the  com  mi  IE  oners.  I  have  looked  into  thole  acta:  and  I  an 
perfectly  clear  that  in  the  prefrnt  cafe  we  are  as  much  bound  to 
confider  the  two  acts  of  the  25  Geo.  3.  and  3  7  Geo.  3.  as  made  m 
pari  materia,  and  to  enforce  them  accordingly,  as  the  Court  of 
Kings  Bench  were  in  the  cafe  of  Duck  v.  Addingtcm.  It  remsini 
to  be  confidercd  whether  any  other  acts  have  paucd  demon- 
11  rating  that  it  was  not  the  intention  of  the  legiflature  either  to 
repeal  the  25  Geo.  3.,  or  to  render  its  provifions  lefs  '■ffimcimii 
Upon  this  point  the  39  St  qoGeo.j.  e.72.  is  extremely  ftrong 
and  almoft  decilivc.  Tlie  feventh  feclion  of  that  act,  after  re- 
citing the  25  Geo.  3.  and  37600.3.  ftates,  that  donbts  bad 
ariien  whether  notaries  not  being  admitted  in  any  court*  wet 
liable  to  the  duties  impofed  by  thole  act*,  for  remedy  whereof  it 
enacts  'hat  every  pcrfon  who  mall  act  as  a  public  notary  with- 
out having  been  admitted  in  any  court,  and  without  having  de- 
livered in  his  nor:  2  and  place  of  refidence,  and  taken  out  fucfa 
certificate  as  is  directed  by  the  laid  recited  acts,  lhall  forfeit 
50/.  and  be  incapable  to  ail  as  a  notary,  or  recover  any  fe 
on  account  of  filch  act ;  and  every  fuch  penalty  fliall  be  recover- 
able and  recovered,  and  applied  in  like  manner  in  every  rdpeft 
.  as  any  penalty  of  the  like  value  impofed  by  the  faid  laft -recited 
ads,  or  either  of  them,  may  be  recovered  and  applied.  The 
object  of  this  aft  was  to  put  notaries  precifely  in  the  &mt 
lituation  with  attornies  and  foliritors.     The  penalty  is  j 
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evidence  that  all  the  a&s  which  had  paffed  upon  this  fubjeft        1803* 
were  confidered  as  forming  one  body  of  law,  and  that  it  never      — — — 
was  intended  that  any  of  the  iiibfequent  a&s  fhould  weaken  the  /£I* 

.prorations  of  thofe  which  had  preceded.  The  very  fame  ob-  Edmonson. 
je&ion  which  is  railed  in  this  cafe  was  taken  in  Dr.  Fq/ier^s 
cafe,  1 1  Co.  56.  b.  Dr.  Fqfter  having  been  filed  for  recufancy 
by  a  common  informer  upon  the  23  Eliz.  c.  1.  which  gave  one* 
third  of  the  penalty  to  the  Queen,  one-third  to  the  poor,  and 
one-third  to  the  informer,  it  was  contended  that  the  right  of  the  - 
informer  to  fue  was  taken  away  by  the  35  Eliz.  c.  1.,  which  em- 
powered the  Queen  for  the  more  fpeedy  recovery  of  the  penalty 
to  fue  by  a&ion  of  debt,  bill,  plaint,  or  information  in  the 
King's  Bench,  Common  Pleas,  or  Exchequer.  But  the  Court 
held,  that  as  the  latter  ftatute  was  made  for  the  more  fpeedy  re- 
covery of  the  penalty,  it  was  not  intended  to  invalidate  the  pro- 
vifions  of  the  former  a& ;  and  being  all  in  the  affirmative,  fliould 
not  repeal  or  abrogate  a  precedent  affirmative  law.  So  in  the 
prefent  cafe,  it  never  could  have  been  the  intention  of  the  legi- 
flature  by  the  37  Geo.  3.  to  take  away  one  of  the  great  fecuri- 
ties  introduced  by  the  25  Geo.  3.  The  only  objeft  of  the  37  of 
Geo.  3.  appears  to  have  been  to  fubftitute  another  mode  of 
taking  out  certificates,  but  the  penalty  and  the  mode  of  reco- 
very were  intended  to  remain  the  fame.  The  only  difficulty 
therefore  in  the  decifion  of  this  cafe  arifes  from  that  of  Barnard 
v.  Gojlling,  2  Eafti  569.  in  which  the  Court  of  King's  Bench 
came  to  a  determination  upon  this  point  different  from  that 
which  this  Court  is  inclined  to  adopt.  But  it  is  obfervable,  that 
the  principal  queftion  there  agitated  Was,  whether  an  action 
could  be  brought  for  the  penalty  againft  two  perfons  jointly. 
It  was  argued  indeed,  that  all  the  ftatutes  upon  this  fubjeft 
were  in  pari  materia,  and  that  the  remedy  given  by  the  25  Geo.  3. 
was  not  taken  away ;  but  the  jnain  point  to  which  the  Court  ad- 
dreffed  their  attention,  and  upon  which  they  took  time  to  con- 
fider,  feems  to  have  been,  Whether  the  a&ion  could  be  main- 
tained againft  two  ?  The  Court,  in  giving  judgment,  founded 
themfelves  on  the  ground  that  the  37  Geo.  3.  gave  no  fuch  ac- 
tion to  the  common  informer,  and  it  feems  to  have  been  almofl 
taken  for  granted  that  if  the  6th  fe&ion  of  that  aft  did  not  ap- 
ply to  the  fubfequent  part  of  that  aft  no  fuch  a&ion  could  be 
maintained.  But  confidering  the  37  Geo.  3.  as  an  aft  paffed  to 
enforce  the  colleftion  of  the  duties  created  by  the  25  Geo.  3.,  and 
referring  to  the  principles  by  which  afts  of  this  kind  have  been 
vol.  in.  c  c  ufually 
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1803.        ufuallyconftrued,  we  think  the  jjGeo.  3.  is  only  a  fubftitutkm  oft 

new  mode,  but  that  the  penalties  are  ftill  recoverable  by  die 

""  fame  perfons  by  whom  they  were  recoverable  previoas  to  the 
Ebmomion.  palling  of  that  a£l.  Indeed  if  it  could  bo  fucccfsfully  contend- 
ed that  the  provifions  of  the  25  Geo.  3.  are  not  incorporated  in- 
to the  37  Geo.  3.  where  not  exprefsiy  altered,  perlbns  taking  oat 
certificates  would,  under  fiich  a  con  ft  m  ft  ion,  lofe  the  benefit 
afforded  them  by  the  8th  and  9th  feet  ions  of  the  25th  Geo.  3., 
but  which  are  not  re-enacted  in  the  iiibfequent  aft.  Clearly, 
therefore,  it  was  the  intention  of  the  legislature  that  the  two  aft* 
ihould  be  lonftrucd  in  pari  materia. 

Judgment  affirmed. 


•*/2T.,t"h  Hadkinson  v.  Robinson. 

9  £«/l,  lit. 
llEifi,  187. 

tficinoafi  'I'his  was  on  aftion  on  a  policy  of  irdurance  npon  a  cargoof 
pcriftiibl<utuia  ■*-  pilchards,  on  board  the  ihip  Pafcaro,  at  and  from  Mounts 
*a  a  JUriunht  &"&  or  any  P°rt  '"  C°r"watt>  w  Copies,  with  leave  to  join  cod- 

lifunl  meraor.m-  VOy  at  Falmouth  or  elfcwherc.  The  policy  contained  the  ufusl 
tourft'ef the  voy-  memorandum  that  corn,  fifh,  fait,  fhiit,  flour,  mid  feed  were  war- 
age  Lufornutiun  ranted  free  from  average  unlefs  general,  or  the  fliip  ihould  M 
the  maitw  thai  ftranded.  The  declaration  averred  the  lots  in  the  following 
ii«  port  of  s. «  manner:  "  And  the  faid  Plaintiff  further  fays,  that  after  Sfl 
tUgtSik  nV  loading  of  the  faid  pilchards  on  board -the  faid  fhip  or  veflcl,  U> 
linn,  in  cunfe-  WUi  gp,  the  laid  (hip  or  veflel,  with  the  faid  pilchards  fb  on 
board  thci\,<il'::s  afiirffiiitl.   to  hi'  carried   therein    upon  the  fold 
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perfbns  then  and  there  exerciflng  the  powers  of  government  in        1803. 
the  kingdom  of  Naples,  whereby  the  (aid  fhip,  with  the  faid  pil-      — — 
chards  on  board  the  fame,  (the  faid  fhip  then  and  there  being    HadkvIN80N 
the  property  of  fbme  then  fubje&  or  fubje&s  of  our  Lord  the     Robinson. 
now  King,  and  failing  under  the  Colours  of  our  Lord  the  now 
King,  and  the  faid  pilchards  then  and  there  being  the  property 
of  the  Plaintiff,  who  then  and  there  was  a  fubjeft  of  our  Lord 
the  now  King,)  was  then  and  there  prevented  from  purfuing  her 
voyage  to  Naples  aforefaid,  and  the  faid  voyage  was  thereby  then 
and  there  totally  defeated  and  loft,  and  the  faid  pilchards  then 
and  there  became  and  were  of  no  value  to  the  Plaintiff,  to  wit, 
at,  &rc.  whereof  the  Defendant  afterwards,  to  wit,  on,  Sfc.  had 
notice." 

The  caufe  was  tried  before  Lord  Alvanley  Ch.  J.  at  the  Guild- 
hall Sittings  after  Michaelmas  term,  when  it  appeared  that  the 
Paxaro  on  the  19th  of  October  1800  took  in  a  cargo  of  pil- 
chards at  Penzance,  with  which  flie  proceeded  to  Falmouth  in 
order  to  join  convoy;  that  on  the  24th  of  January  1801  fhe 
failed  from  Falmouth  under  convoy  of  the  Seahorfe;  that  after  * 
having  met  with  much  bad  weather  (he  put  intp  JLifbon,  by 
order  of  the  commodore,  on  the  18th  of  February;  that  flie 
failed  again  from  Lijbon  on  the  2d  of  March,  and  on  the  5th 
received  intelligence  that  Engli/h  veflels  were  excluded  from  all 
the  ports  belonging  to  the  King  of  Naples;  that  on  the  16th  the  4 

mafters  were  called  on  board  the  Seahorfe,  and  thofe  who  were 
deftined  for  Naples  and  Sicily  received  orders  from  the  commo- 
dore not  to  proceed  to  their  destinations,  but  to  make  Port  Ma- 
hon  in  Minorca,  in  order  to  get  further  intelligence ;  that  on  the 
25th  the  Paxaro  arrived  at  Port  Mahon,  where  the  report  re- 
fpe&ing  the  ftate  of  the  port  of  Naples  was  confirmed ;  that  in 
confequence  of  this,  a  furvey  was  taken  of  the  cargo  under  the 
directions  of  the  Vice-Admiralty  Court  at  Minorca,  and  the 
cargo  was  afterwards  fold  by  public  auftion,  purfiiant  to  the 
order  of  that  Court,  for  a  very  fm^Il  fum  of  money ;  that  in  con- 
fequence of  intelligence  having  been  received  in  this  country  of 
the  treaty  between  the  Republic  of  France  and  the  King  of 
Naples,  by  which  veflels  under  Briti/h  colours  were  to  be  ex- 
cluded from  all  ports  in  the  dominions  of  the  King  of  Naples, 
the  Plaintiff,  on  the  23d  of  April,  gave  notice  of  abandonment 
to  the  underwriters,  which  the  latter  refufed  to  accept;  and  that 
as  foon  as  the  Plaintiff  was  informed  of  the  fide  at  Port  Mahon, 

c  c  2  he 
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1 803.       he  communicated  all  the  paper*  to  the  underwriters,  and  de- 

— ■—      manded  payment  for  a  total  left.    The  jury  found  a.  verdict  for 

Ubbjnmii    -^g  Defendant.    A  rule  having  been  obtained  in  Hilary  term 

Rdiudow.     calling  on  the  Defendant  to  fhew  caufe  why  the  verdi&  {baud 

not  be  fet  afide  and  a  new  trial  granted, 

Be/l  SerjL  (hewed  caufe.  This  is  an  attempt  by  a  file  of  the 
cargo  at  Minorca  to  create  a  total  lofs ;  whereas  if  the  cargo  had 
proceeded  to  its  port  of  dcftination  it  would  have  been  worth 
nothing,  and  yet  the  aflured  would  not  have  been  entitled  tore- 
cover.  Indeed  the  motives  which  influenced  the  conduct 
of  the  aflured  are  plainly  deraonftrated  by  the  fa&s  in  eri- 
dence ;  for  before  they  had  received  information  of  the  Cau- 
tion of  the  cargo,  they  gave  notice  of  abandonment,  became 
they  underftood  that  the  ports  of  Naples  would  be  (hut.  But  in 
Hamilton  v.  Mendez,  2  Burr.  1198.  Lord  Mansfield  exprdUj 
lays  it  down  that  an  aflured  cannot  cleft  to  abandon  before  sd- 
vice  is  received  of  the  loft.  Now  in  this  cafe  the  only  regular 
notice  of  abandonment  was  given  previous  to  any  advice  having 
been  received  of  the  lofs :  and  though  the  aflured,  after  having 
received  information  of  the  fale  at  Port  Makon,  handed  over  the 
account  (ales,  together  with  the  other  papers,  to  the  under, 
writers,  and  demanded  payment,  yet  as  they  did  not  fperificalh/ 
ftate  their  intention  to  transfer  their  intcreft  to  the  underwriter!, 
flich  communication  did  not  amount  to  a  notice  of  abandon- 
ment [a) 

Shtpkerdand  Bayley  Serjts.  in  fupport  of  the  rule.  To  entitle 
the  aflured  to  recover  for  a  total  lofi,  it  is  not  neceflary  that  the 
goods  fhould  either  be  actually  deftroyed,  or  taken  out  of  the  pot 
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embargo  or  by  ftrefs  of  weather,  and  in  confequence  of  the  ae-  1803. 
terioration  of  the  cargo  the  captain  had  been  obliged  to  fell  — — — 
there ;  the  obje&  of  the  voyage  having  been  deftroyed  by  perils  a**"180* 
within  the  policy,  the  underwriters  muft  have  been  refponfible.  Rohnsoh. 
In  the  cafe  of  Gqfs  v.  Withers,  2  Burr.  683.  which  was  an  infu- 
rance  upon  fifb,  the  aflured  was  allowed  to  abandon  and  re- 
cover for  a  total  lofs,  though  the  fhip  had  been  recaptured,  and 
the  cargo  remained  in  lpecie  at  Milford  Haven*  The  only 
ground  upon  which  the  Court  could  have  determined  that  the 
lofs  was  total,  muft  have  been  that  the  voyage  was  defeated.  1 
Lord  Mansfield  fays,  "  The  difability  to  purfue  the  voyage  ftill 
continued;"  and  in  anothet  place,  p.697.,  he  cites  Le  Guidon 
to  prove  that  a  right  to  abandon  arifes,  not  only  upon  a  cap- 
ture, but  "  any  other  fuch  difturbance  as  defeats  the  voyage,  or 
makes  it  not  worth  while  or  worth  the  freight  to  purfue  it." 
And  in  Cazalet  v.  St.  Barbe,  1T.R.1 87.,  Mr.  Juftice  Butler  fays, 
that  the  policy  "  is  an  infurance  on  the  fliip  for  the  voyage/' 
In  M{  Andrews  v.  Vaughan,  ParVs  Injur.  115.,  Lord  Mansfield 
fays,  that  either  the  voyage-  muft  be  loft  or  the  cargo  deftroyed ; 
and  to  the  fame  effe£t  is  his  language  in  Milles  v.  Fletcher* 
Doug.  231.  The  cafe  of  Manning  v.  Newnham,  ParVsInfur.  168., 
is  decifive.  That  was  an  infurance  from  Tortola  to  London 
upon  fliip,  freight,  and  goods,  warranted  free  from  particular 
average.  ,  The  fliip,  foon  after  leaving  Tortola,  was  fo  much  da- 
maged by  ftormy  weather  that  fhe  was  obliged  to  put  back,  and 
it  being  found  upon  furvey  that  fhe  was  incapable  of  proceeding 
with  her  cargo  to  London,  the  fliip  and  cargo  were  fold,  and  an  1 

a&ion  brought  againft  the  underwriters  for  a  total  lofs», .  Lord 
Mansfield,  in  delivering  his  opinion,  fays,  "  If  by  a  peril  infured 
the  voyage  is  loft  it  is  a  total  lofs ;  otherwife  not :"  and  again, 
"  It  is  a  contraft  of  indemnity,  and  the  infurance  is  that  the  fhip 
fhall  come  to  London."  With  refpeft  to  the  cafe  of  Pole  v. 
Fitzgerald,  WiUes,  641.  which  was  an  infurance  upon  a 
fhip  for  four  months,  bound  upon  a  cruifing  voyage,  with  a 
warranty  againft  all  average,  though  the  cruifing  was  prevented 
by  one  of  the  perils  within  the  policy,  yet  the  fhip  was  in 
fafety  at  the  end  of  the  four  months ;  which  was  equivalent 
to  an  arrival  at  the  deftined  port,  where  the  infurance,  inftead 
of  -being  for  a  certain  time,  is  to  a  particular  port  Admitting 
that  the  firft  notice  of  abandonment  was  premature,  yet  when 
intelligence  arrived  of  thofe  circumftances  which  entitled  the 
Plaintiff  to  claim  payment  for  a  total  lofs,  it  was  fofficient  for  him 

c  c  3  to 
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1 803.         tu demand  fuch  payment,  without  giving  a  frefh  notice  of  aban- 

'  donment     In  the  cafes  where  the  want  of  a  notice  of  abandon- 

Hadwmo*     nient  has  precluded  the  allured  from  recovering,  the  Bfliircdhas 

RonntoM.     neglected  to  make  his  election  fufficiently  early;  whereas  in  the 

prefent  cafe  the  Plaintiff  made  his  election,  and  gave  notice  to 

the  underwriters  upon  the  firft  receipt  of  the  intelligence  reipeA- 

ing  the  ftate  of  the  ports  of  Naples. 

Cur.  adv.  mlt. 

The  opinion  of  the  Court  was  this  day  delivered  by 
Lord  Alvanley  Ch.  J.  The  queftion  for  our  detenaimti— 
is,  Whether  the  circumftances  which  have  happened  amount  to 
a  total  lofs  within  the  policy  ?  The  policy  includes  capture  and 
detention  of  princes,  and  any  lofs  which  neceflarily  arifes  froci 
fuch  acts  is  a  lofs  within  the  policy.  But  it  has  appeared  to 
me  that  where  underwriters  have  infured  agairut  capture  awl 
reflraint  of  princes,  and  the  captain,  learning  that  if  he  enter 
the  pert  of  his  destination  the  veflel  will  be  loft  by  oonfifcadoa, 
avoids  that  port,  whereby  the  object  of  the  voyage  is  defeated, 
fuch  circumftances  do  not  amount  to  a  peril  operating  to  the 
total  definition  of  the  thing  infured.  If  they  could,  the  f«w 
principle  would  have  applied  in  cafe  information  had  been  re- 
ceived at  Falmouth  thai  the  (hip  could  not  fafely  proceed  to 
Naples.  In  Gofs  v,  Withers,  Hamilton  v.  Mendez,  and  M  :':■.  ■ 
v.  FlatcAei;  the  principles  by  which  a  total  lofs  is  to  be  afeer- 
tained  are  clearly  laid  down.  It  is  there  faid,  "  that  it"  the 
voyage  be  loft  or  not  worth  purfuing,  if  the  fatvuge  be  high,  if 
farther  expence  be  neceffary,  if  the  infured  will  not  at  all  evens 
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upon  an  article  from  England  to  Naples,  warranted  free  from        1803. 
particular  average.     The  Plaintiff  therefore   cannot  recover,  ' 

unlefs  the  article  be  totally  loft  by  a  peril  within  the  policy ;  Had™n,on 
and  fiich  peril  mull,  as  I  think,  a&  directly  and  not  collaterally  Robin  ion. 
upon  the  thing  infured.  I  much  doubt  whether  if  a  verdift 
had  been  found  for  the  Plaintiff,  judgment  might  not  have  been 
arretted.  With  refpec~l  to  the  cafe  of  Manning  v.  Newnham  it 
may  be  obferved,  that  Lord  Mansfield  exprefsly  decides  it  upon 
the  ground  of  the  voyage  being  loft  by  one  of  the  perils  infured 
againft,  namely,  by  tempeftuous  weather.  The  words  of  Lord 
Kenyan  in  M<  Andrews  v.  Vaughan,  in  which  he  lays  down  that 
the  infured  may  recover  fqr  a  total  lofs  if  the  voyage  be  loft, 
mull  be  taken  with  reference  to  the  cafe  before  him,  in  which  * 

the  injury  arofe  from  capture.  The  cafe  of  Cocking  v.  Ftafery 
Partes  Injur.  1 14.  is  an  extremely  ftrong  authority  to  fhew  that 
if  the  article  infured  (being  one  of  thofe  mentioned  in  the  me- 
morandum) remain*  in  fpecie,  the  affured  cannot  recover,  though 
it  be  rendered  totally  ufelefs,  and  never  reach  the  port  of  defti- 
nation.  But  that  cafe  did  not  involve  the  queftion  upon  which 
this  cafe  turns,  namely,.  Whether  the  lois  were  occafioned  by  a 
rifk  within  the  policy  ?  Here,  without  entering  into  the  quef- 
tion how  far  the  cargo  was  totally  loft,  the  claim  made  by  the 
affured  arifes  from  the  fhip  not  proceeding  to  that  port  to  which 
flie  was  dcftined.  Had  fhe  proceeded  to  Naples  the  lofs  infured 
againft  might  have  arifen.  If  we  were  to  decide  that  the  fale 
at  Port  Mahon  was  a  total  lofs  within  the  policy,  it  would  afford 
to  owners  infuring  cargoes  of  the  description  fpecified  in  the  me- 
morandum the  opportunity  of  creating  imaginary  dangers  when- 
ever the  cargo  was  not  likely  to  reach  the  port  of  deftination  in 
a  found  ftate,  and,  by  giving  notice  of  abandonment,  to  throw 
a  lofs  upon  the  underwriters  to  which  they  are  not  liable  by  the 
terms  of  the  policy  J  We  are  therefore  of  opinion  that  the  ver- 
di&  was  right. 

Per  Curiam,  Rule  difchargecL 


CCA 
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1803. 


Jtfcj  40th. 


Sharpe  v.  Iffgeave. 


dif.  rpHis  was  an  application  by  the  Defendant  to  be  discharged 
"l>«   1   out  of  the  cuftody  of  the  fheriff  of  Middlefcx,  becaufe  the 


An  infolv t nt  di 
cbirged  under  the     . 

cuinot  be  balden  debt  for  which  he  had  been  arretted  in  this  action  accrued  pre- 
g"  <*.\m    nam  to  his  difcharge  under  an  infoNent  act. 
doried(n«  by  The  circumitances  of  the  cafe  were  as  follow  :   On  the  24ft! 

thrift  of 'a?10*  t^^^rua*3f  !8oi,  the  Defendant  drew  a  bill  of  exchange  (upon 
itoj,  thouj  not  which  he  was  now  in  cuftody),  payable  to  his  own  order  two 
dMtiUiWttuu  pjonfl,,  after  ^je,  wnjch  was  accepted  by  one  Godfreyy  and  by 
him  indorsed  to  the  Plaintiff  before  the  ill  of  Marek  in  tie 
fame  year,  who  indorfed  it  over:  when  the  bill  became  due  the 
Plaintiff  paid  it  to  the  then  holder.  On  the  1  ft  of  March  1 8oi, 
the  ftatute-4i  Geo.  3.  e.70.  palled,  under  which  the  Defendant 
was  difcharged  as  an  infolvent.  The  34th  lection  of  that  act 
provides  that  no  perfon  entitled  to  the  benefit  of  that  act  fhafl 
at  any  time  thereafter  be  imprifoned  by  reafon  of  any  judgment 
or  decree  obtained  for  payment  of  money,  "  or  for  any  debt, 
bond,  damages,  contempts  for  non-payment  of  money,  cofts, 
film  or  funis  of  money  cotUracled,  incurred,  occq/umed,  owing  or 
growing  due,  before  the  lit  of  March  i8ot,"  and  empowers 
the  Judges  of  the  Court  out  of  which  the  procefs  iffues  to  dif- 
charge any  fuch  perfon,  if  arretted,  and  to  award  him  reaibnatne 
cofts. 
Bejl  SerjL  in  fupportof  the  rule  now  infifted,  that  as  the  bill 
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charge  the  perfons  of  infol vents  from  all  caufes  of  action  arifing        1803. 
upon  contracts  made  before  the  palling  of  the  act.     He  added,         ■ 
that  the  cafe  of  Hcrjois  v.  Wiggins,  4  T.  JR.  7 14.  had  been  much       Sha*« 
doubted  (a),  and  urged  that  as  the  Defendant's  perfon  only  was      irrciAYs. 
discharged  by  this  aft,  that  circumftance  ought  to  induce  the 
Court  to  put  a  favourable  construction  upon  its  provisions. 

Vaughan  Serjt.  contra,  inSifted  that  even  the  word  "  occa- 
sioned" could  not  operate  to  difcnarge  the  Defendant,  becauSe^ 
the  engagement  being  merely  conditional,  no  debt  was  occar 
Sioned  to  him  until  default  had  been  made  by  the  acceptor, 
which  was  not  until  after  the  itt  of  March.  • 

The  Court  {aid,  they  Should  take  the  opinion  of  the  other 
Judges  upon  this  point*  as  it  was  of  importance  that  an  uniform 
construction.  Should  prevail  upon  the  Subject. 

And  on  this  day  they  faid,  that  as  the  bill  was  drawn  and  in- 
dorsed before  the  ift  of  March,  that  was  the  contract  upon 
which  the  debt  arofe,  and  consequently  the  liability  of  the  De- 
fendant was  occasioned  by  that  engagement. 

Rule  abSbluie. 

(a)  See  the  opinions  of  Mr.  J  u  ft  ice  Lawrence  and  Mr.  Juftice  Grofe,  in  OnuUy  v. 
DumUp,  7  T.  R.f>.  565. 


M*y  23. 


Gray  and  Another  v.  Sidneff.  \  J&&' 

rpHE  declaration  in  this  cafe  was  as  follows :  "  London,  to  wit*  No  addition  har- 
•*-  Simeon  Sidneff*  was  attached  to  anfwer  George  Gray  and  |0gt^DefenSnt 
John  Gray  in  a  plea  of  treSpaSs  on  the  cafe :  and  whereupon  the  either  in  the  re- 
Said  George  and  John  by  T.  L.  their  attorney  complain,  that  ^^e  foM? 
whereas  the  faid  Simeon,"  Sic.  (proceeding  with  the  common  qutntputofthe 
counts  in  indebitatus  ajfumpp).  Dtfenda™'  ** 

The  Defendant  pleaded  thus:  And  the  Said  Simeon  in  his  pleaded  the  fta- 
own  proper  perfon  comes  and  prays  judgment  of  the  Said  de-  ."jy.c.inJEJJI 
claration,  becauSe,  he  fays,  that  by  a  certain  act  of  parliament  mem,  and  prayed 
made  and  paffed  at  the  parliament  holden  at  Weftminfter  in  the  SJSSod. 
third  week  of  Eq/ler,  in  the  firSl  year  of  the  reign  of  our  late  The  Court  kdd 
Sovereign  Lord  Henry  the  Fifth,  late  King  of  England,  it  was  1^^  p"  e " 
(amongft  other  things)  ordained  and  eStabliShed,  That  in  every  lei1[a*L the 
original  writ  of  actions,  perSbnals,  appeals,  and  indictments,  judgmenL 
and  in  which  the  exigent  Should  be  awarded  in  the  names  of 

the 
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1803-        *he  Defendants,  in  fuch  writs,  original   appeals,  and   indict- 
1    . ments,  additions  mould  be  made  of  their  eftate  or  degree  or 

g»at        myftery,  and  of  the  towns  or  hamlets  or  places  and  counties 
v.  of  the  which  they  were  or  be,  or  in  which  they  be  or  were 

Si»iir.  converfant;  and  if,  by  procefs  upon  the  faid  original  writs,  «n- 
peals,  or  indictments,  in  the  which  die  laid  addition  be  omit- 
ted, any  utlagaries  be  pronounced,  that  they  be  void,  fruf- 
rate,  and  holden  for  none ;  and  that  before  the  utlagaries  pro- 
nounced, the  faid  writs  and  indictments  wail  be  abated  by  the 
exception  of  the  party  where  in  the  fame  the  faid  additions  be 
omitted :  Wherefore,  inasmuch  as  in  the  name  of  him  the  laid 
Simeon  addition  is  not  above  made  of  his  eftate  or  degree  or 
myftery,  he  the  laid  Simeon  prays  judgment  of  the  laid  decla- 
rator, and  that  the  fame  be  quauied,"  &c.  A  rule  nifi  having 
been  obtained,  calling  on  the  Defendant  to  (hew  canfe  why  the 
Plain tirT  mould  not  be  at  liberty  to  fign  judgment  as  for  want 
pf  a  plea. 

Williams  Serjt.  now  fhewed  caufe.  It  muft  be  admitted  thtt 
the  I  H.  5.  c.  5.  is  ftill  in  force,  for  there  are  many  pleas  framed 
upon  that  ftatute  to  be  found  in  RaflalL,  Cliff,  and  Lilly,  tit 
Abatement.  So  in  Bennett  v.  Pwcell,  2  Ld.  Raym.  849.,  ft  wtt 
held  by  Holt  Ch.  J.  that  upon  original  where  procefs  of  out 
lawry  lies,  ihe  addition  flluft  be  given  beCaufe  required  by  thr 
ftat.  of  H.  5,  A  pica  therefore  which  is  founded  on  that  ftslute 
cannot  be  treated  us  1  nullity.  If  it  be  laid  that  the  only  w»j 
by  which  the  Defendant  can  take  advantage  of  the  want  ofsd- 
dition  is  by  pleading  in  abatement  as  for  a  variance  between  the 
writ   and  the  declaration,    it    may  be  oblcrved  that   the  pre- 


V. 

SlONXVV. 


in  the  Fqbty-thibd  Yjear  of  GEORGE  III.  t39A 
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want  of  a  plea,  he  will  do  it  at  his  peril,  but  the  Court  will  riot        .1803. 

ian&ion  that  meafurd  by  acceding  to  this  application.     Indeed 

in  Shelly  v.  Wright,  Barnes,  338*,  a  fimilar  application  was  re-     and  Another 

fiifed,  the  Court  obfcrving  that  the  Plaintiff  might  demur  if  he 

thought  fit     It  has  alio  been  obje&ed,  that  this  plea  mould 

have  been  verified  by  affidavit,  and  that  was  one  of  the  grounds 

upon  which  this  application  was  made  to  the  Court     But  the 

ftatute  of  Anne  (a),  which  requires  an  affidavit  of  matters  pleaded 

in  abatement,  extends  only  to  fuch  matters  as  are  dehors  the 

record,  and  not  to  fiich  matters  as  will  appear  to  the  Court 

upon  inlpe£lion  of  their  own  proceedings.     Hughes  \.  Alvarez, 

2  LcL  Rayrn.  1409.  [The  Court  agreed  to  this,  and  exprefled 
their  opinion  that  no  affidavit  was  neceflary  in  this  cafe.] 

Bayley  Serjt  in  fupport  of  the  rule.  The  ftatute  of  additions 
only  requires  that  the  Defendant's  addition  fhalj  be  inferted  in 
the  writ,  whereas  the  plea  now  before  the  Court  prays  judg- 
ment, becaufe  the  addition  of  the  Defendant  is  not  inierted  in 
the  declaration.  The  only  objelt  of  the  plea  is  to  delay  the 
Plaintiff,  and  if  fan&ioned  by  the  Court  may  be  pleaded  to 
every  declaration  now  in  the  office;  for  it  has  not  been  the 
cuftom  to  introduce  the  Defendant's  addition  into  the  declara- 
tion of  late  years,  though  formerly  it  wag  done.  The  Court 
however  will  not  hold  the  objection  valid  without  produ&ion  of 
the  writ  Indeed,  in  a  cafe  where  a  declaration  began,  "  A.  B. 
was  attached  to  anfwer,"  inftead  of  "  fummoned  to  anfwer," 
and  the  Defendant  demurred  on  that  ground,  the  Court  of 
King's  Bench  laid  they  would  not  a£t  upon  the  recital  in  the 
declaration,  but  would  prefume  that  the  proper  procefe  was 
ufed,  till  the  writ  was  produced  and  demonftrated  the  contrary. 
In  anfwer  to  the  obfervation,  that  by  acceding  to  this  application 
the  Court  will  deprive  the  Defendant  of  his  writ  of  error,  it  is  to 
be  recolle6led  that  the  fame  confequence  enfues  in  every  cafe 
where  judgment  is  figned  as  for  want  of  a  plea,  on  the  ground 
of  the  plea  being  a  nullity.  Now  there  are  many  cafes  in  which 
the  Court  have  granted  fimilar  applications ;  as  in  Cave  v.  Aaron, 

3  "^  33-j  where  a  plea  of  judgment  recovered  was  fet  afide 
becaufe  pleaded  after  the  Defendant  had  entered  into  terms  to 
plead  iffuably.  And  the  fame  has  been  done  in  the  King's  Bench 
with  refpeft  to  a  plea  of  the  ftatute  of  limitations  at  the  time 

(?)  4  Ann.c.  16.  /  XX. 

when 
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1 803,        when  that  plea  was  held  not  to  be  an  iffuable  plea.    [Ckambre  X 
— — •      Can  you  cite  any  inftance  in  which  it  has  been  done,  untefi*. 
andAnothcr    ^h*™  ^e  party  pleading  the  infufficient  plea  has  been  under- 
v.  terms  ?  The  defeft  in  this  plea  is  fubftantial,  and  the  proper- 

mode  of  taking  advantage  of  that  defe&  is  to  demur.}    hm 
Murray  v.  Hubbart,  ante,  vol.  1.  p.  645.,  a  plea  in 
ftating  a  variance  between  the  procefs  and  the  declaration, 
treated  as  a  nullity,  and  judgment  figned  accordingly ;  and 
in  that  cafe  the  Defendant  was  not  under  terms. 

Williams  in  reply  obferved,  that  in  Mwrayr.  Hubbcrt  the 
Court  refufed  to  fanclion  an  application  for  fetting  afide  the 
plea  as  a  nullity,  but  put  the  Defendant  to  fign  judgment  tf 
his  peril. 

Cur.  adv.  oft 
On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanley  Ch.  J.  As  this  cafe  has  been  argued  upon  Ac 
motion  now  before  the  Court,  we  do  not  think  it  right  to  with- 
hold our  judgment  at  prefent  until  the  Plaintiff  fhall  have  done 
that  which  he  now  feeks  our  leave  to  do,  though  perhapiit 
would  have  been  the  more  regular  mode  of  proceeding  for  him 
to  have  figned  judgment  as  for  want  of  a  plea  without  any  ap- 
plication to  the  Court,  and  thus  have  put  the  Defendant  to  move 
to  have  that  judgment  fet  afide.  The  plea  in  this  cafe,  after 
ftating  the  ftatute  of  additions,  prays  that  the  declaration  may 
be  quaihed.  I  have  not  found  a  fingle  cafe  in  which  it  has  been 
held  neceflary  to  infert  an  addition  in  the  declaration.  Tke 
writ  and  declaration  ought  to  agree,  and  formerly  if  there  was. 
any  effential  variance  between  them,  advantage  might  hsve 
been  taken  of  that  circumftance.  It  remains  to  be  proved  how* 
ever  that  any  repugnance  exiftfr  in  the  prefent  cafe.  It  never 
has  been  the  practice  for  many  years  to  infert  an  addition  in 
declarations  in  this  Court,  and  the  queftion  now  is,  Whether 
the  plea  which  has  been  put  in  can  be  received  ?  .That  queftion 
appears  to  me  to  have  been  decided  by  the  cafe  of  Murray  v. 
Hubbart.  There  an  application  being  made  to  the  Court  fr 
leave  to  treat  a  pica  in  abatement  as  a  nullity,  the  Court  re- 
fufed to  make  any  rule  in  that  ftage  of  the  proceedings,  but  judg- 
ment having  been  figned  as  for  want  of  a  plea,  the  queftion  $afl* 
before  the  Court,  and  was  decided  upon  grounds  which  are  ex- 
tremely applicable  to  the  prefent  cafe.    Lord  Ch.  J.  Eyre  there 

1  %*. 
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lays,  that  "  fo  long  as  it  id  the  pra&ice  of  the  Court  to  iflhe  1803. 
the  mefhe  procefs  firft,  and  to  allow  an  original  to  be  fued  out  ■ 
afterwards,  if  neceffary  to  fubftantiate  the  proceedings,  no  ad-  m&An#h*z 
vantage  can  be  taken  after  appearance  of  a  mifnomer  in  the  c  *•. 
mefiie  procefs."  In  that  cafe  the  plea  affumed,  that,  the 
original  writ  had  mifnamed  the  Defendant,  becaufe  the  decla- 
ration recited  that  he  was  arretted  by  a  different  name  from  that 
by  which  he  was  declared  againft.  It  has  long  been  the  prac- 
tice not  to  grant  oyer  of  original  writs ;  and  though  perhaps 
fuch  refufal  may  be  confidered  in  the  firft  inftance  to  have 
been  a  ftrong  meafure,  yet  it  was  the  neceffary  confequence 
of  affuming  a  jurifili&ion  without  original.  From  that  mo- 
ment it  became  neceffary  to  treat  all  pleas  of  this  fort  as  abso- 
lute nullities,  otherwife  the  fi&ion  under  which  the  Court 
aflumed  its  jurifdi£tion  would  have  been  turned  into  a  mere 
engine  of  delay.  When  courts  adopt  a  fi&ion  -they  muft  ne- 
ceflarily  fupport  it.  The  Court  of  King's  Bench  would  not 
allow  a  party  to  fay  that  he  was  not  in  the  cuftody  of  the  mar- 
fhal,  nor  the  Court  of  Exchequer  that  he  was  not  the  King's 
debtor.  By  this  do&rine  no  right  is  taken  away  from  the  fub- 
je&,  nor  is  he  proceeded  againft  in  any  way  injurious  to  him** 
fel£  If  fuch  a  plea  were  to  be  allowed,  the  Mailer  of  the  Roll* 
would  iffue  a  new  writ  agreeable  to  the  declaration.  If  the.  ' 
Court  thinks  itfelf  at  liberty  to  proceed  without  an  original,  it 
will  never  permit  a  mode  of  proceeding  to  be  adopted  which 
wiU  have  the  effeft  of  compelling  the  Plaintiff  to  fue  out  that 
original  which  the  Court  feels  itfelf  juftified  in  a&ing  without,. 
We  think  therefore  that  as  the  plea  amounts  to  a  mere  nullity, 
die  Plaintiff  is  at  liberty  to  fign  judgment  for  want  of  a  plea. 

Rule  abfolute. 

May  13d. 
9  £ajft  16. 

Dann v.  Spubbieb.  ..SttEL 

The  following  cafe  was  fent  by  the  Lord  Chancellor  for  the  *3*- 
opinion  of  this  Court:  358.  ** 

The  Defendant  on  the  14th  Oflober  1791  entered  into  the  if.Uafebt    . 
following  agreement  with  one  WiUiam  Atkinfon :  S^^Jti* 

"  London,  14th  OSiober  ifar.  theiefleehet 

*  Memorandum.     I  WiUiam  Atkinfon  of  Saint  (Haves,  South'  ,*j2f3dJ 

work,  have  this  day  agreed  to  take  on  leafe  of  John  Spurrier  the  *bove  mode 

swelling-  determine. 
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1 803.  dwelling-houfe  and  premifes  now  occupied  by  him  in  Old  Broad- 
"~  —  —  flrtet,  together  with  a  bed-room  now  in  the  pofleffion  of  Mr. 
***  Amory,  and  which  bed-room  is  over  the  one  now  ufed  by  the 
Smaiia.  ftid  John  Spurrier  himfelf,  to  hold  for  7,  14,  or  21  yean,  at 
the  yearly  rent  of  one  hundred  and  fifty  pounds,  payable  half 
yearly,  including  all  taxes  which  are  to  be  paid  by  toe  (aid 
John  Spurrier,  the  term  and  rent  to  commence  from  Chriftmax 
next,  the  ufual  fixtures,  carpets,  and  floor-cloths  fitted  to  the 
floors,  to  be  taken  and  paid  for  at  a  fair  valuation  by  the  laid 
William  Atkinfon.  An  outflde  door  to  be  put  to  the  kitchen 
entrance  of  the  houfe  at  the  expence  of  the  (aid  John  Spurrier." 
And  on  the  back  of  the  find  agreement  is  the  following  me- 
morandum :  "  I  agree  to  let  the  premifes  mentioned  on  the 
other  fide  hereof  upon  the  terms  and  conditions  expreffid 
therein.  John  Spurrier."  The  faid  William  Atkinfon.  accord- 
ingly took  pofleffion  of  the  premifes,  and  afterwards  difpofed  of 
his  intereft  therein  to  the  Plaintiff'  Richard  Dann,  who  took 
pofleffion  thereof  and  paid  the  rent 

The  Defendant,  on  the  20th  day  of  June  1798,  duly  gave  no- 
tice to  the  Plaintiff  to  quit  the  premifes  at  Chri/tmas  then  next, 
which  he  refined  to  do,  alleging  that  the  Defendant  had  no 
right  to  determine  the  agreement  at  the  expiration  of  the 
firft  feven  years,  but  that  the  tenant  only  had  that  right ;  in 
confequence  of  which  (he  Defendant,  in  Hilary  Term  179a, 
duly  commenced  an  action  of  ejectment  in  the  Court  of  King'i 
Bench,  in  order  to  obtain  pofleffion  of  the  faid  premifes ;  upon 
which  the  Plaintiff  and  the  faid  William  Atkhifon,  in  Hilary 
Term  1 799,  filed  a  bill  in  the  High  Court  of  Chancery  againft 


in  the  Forty-third  Year  of  GEORGE  III.  40 f 

the  Court  of  King's  Bench  decided  that  a  leafe  for  three,  fix,        1803. 

or  nine  years,  was  a  leafe  for  nine  years,  determinable  at  the 

3d  or  6th  year  at  the  option  of  either  party.  During  the  argu-v  ^NW 
ment  a  cafe  of  Fergufbn  v.  Comi/h  was  cited,  as  having  been  Spot  rick. 
decided  by  Lord  Mansfield,  and  in  which  it  was  fuppofed  to 
have  been  doubted  by  him  whether  a  leafe  for  (even,  14,  or  21 
years,  was  not  void  for  uncertainty  after  the  feven  years.  But 
that  was  a  miftake ;  and  indeed  though  the  Court  in  Goodrigkt 
d.  Hall  v.  Richardfon  intimated  that  the  leafe  was  determinable 
at  the  option  of  either  party  at  the  end  of  the  3d  or  6th  year, 
yet  it  is  obfervaWe  that  any  opinion  on  that  point  was  extra- 
judicial, for  the  only  point  in  difpute  was,  Whether  the  leafe 
was  not  void  for  more  than  three  years  ?  It  is  open,  therefore, 
for  me  to  contend  that  this  fpecies  of  leafe  is  determinable  at 
the  option  of  the  leffee  only ;  and  indeed  if  that  is  not  the  con- 
ftru&ion  put  upon  it  the  provifion  will  be  wholly  nugatory, 
inafmuch  as  the  leflbr,  to  whom  fuch  an  option  is  fuppofed  to 
be  referved,  is  in  no  better  condition  with  than  without  it, 
becaufe  he  may  always  renew  if  he  pleafes.  Befides,  fuch 
words  as  thefe  are  to  be  conftrued  moft  favourably  'for  the 
grantee.  Indeed  the  plain  intent  of  the  provifion  is  to  en- 
courage the  leflre  to  expend  more  money  upon  the  premifes  , 
than  he  would  otherwife  do.  If,  therefore,  the  intent  of  the 
parties  can  be  fairly  colle&ed,  that  intent  muft  prevail ;  and  if 
no  Intent  can  be  collected,  then  the  leafe  muft  be  conftrued 
moft  ftrongly  againft  the  leflbr. 

Meywood  Serjt.  contra.  This  queftiof*  arifes  not  on  a  leafe, 
but  on  an  agreement  for  a  leafe.  Indeed  if  it  were  in  form  a 
leafe,  ftill  the  queftion  would  occur,  In  whom  the  option  of 
determining  that  leafe  is  vefted  ?  In  anfwer  to  the  obfervation, 
that  the  agreement  is  to  be  conftrued  moft  ftrongly  againft  the 
Defendant  according  to  the  common  rule  adopted  in  cafes  of 
grantor  and  grantee,  it  is  to  be  remembered,  that  the  party 
applying  the  agreement  is  the  Plaintiff,  and  that  the  under- 
taking being  completely  mutual,  the  analogy  does  not  exift. 
It  has  been  contended  that  unlefs  the  option  of  determining 
or  continuing  the  leafe  be  given  to  the  leffee  fblely  the  provi- 
fion will  be  nugatory ;  but  that  mode  of  reaibning  is  very  fal- 
lacious, for  at  all  events  it  faves  the  trouble  and  expence  of  a 
renewal,  where  both  parties  are  inclined  to  renew.  Tenancies 
st  will  are  determinable  at  the  option  of  either  party ;  now  the 
fpecies  of  leafe  under  confideration  of  the  Court  is  framed  on 

an 
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1803.        an  analogy  to  that  (pedes  of  holding,  for  though  both  parties 
— —      are  bound  by  their  agreement  up  to  a  certain  period,  yet 
"'  "when  that  period  arrives  each  may  exercife  bis  will  whether  the 

SraftRtti.  relation  of  landlord  and  tenant  wall  continue  any  longer,  with 
L  401  J  this  reftridion  only,  that  if  they  choofe  it  ihould  continue,  k 
muft  then  continue  for  another  definite  period.  The  cafe  of 
Goodright  d.  Hall  v.  Rickardfim,  though  fubje&  to  the  observa- 
tion which  has  been  made  upon  it,  is  neverthelefs  a  very  ftrong 
authority  in  favour  of  the  Defendant,  for  Lord  Kenyan  fays, 
"  it  was  not  intended  that  this  leaie  mould  take  effect  for  three 
years  at  all  events,  and  that  it  mould  be  in  the  election  of  either 
of  the  parties  to  put  an  end  to  it  at  that  time  or  at  the  end 
of  fix  years,  giving  reafonable  notice  to  the  other.  It  is  use 
a  leafe  for  a  year,  and  fo  from  year  to  year,  where,  if  the  leflee 
wifii  to  determine  it  at  the  end  of  the  year,  He  muft  give  rea- 
fonable notice  to  the  other  party." 

Cur.  adv.&Jt. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Lord  Alvanlev  Ch.  J.      This  queftion  turns  upon  the  legal 

conflru£Uon  of  the  agreement  ftated  in  the  cafit.   It  is  to  be  eb- 

ferved,  that  the  agreement  is  not  an  offer  on  the  part  of  the 

leflee  to  take  a  leaie  for  feven  or  a  leafe  for  14,  or  a  leafe  fix 

2 1  years,  but  it  is  an  offer  to  take  a  leafe  with  an  habenda*, 

as  ftated  by  the  leifce  in  his  propofals,  viz.  to  hold  fox  feven, 

*    14,  or  21  years.     The  leflbr  having  aflented  to  let  the  pre* 

mill's  upon  the  terms  and  conditions  propofed,  it  muft  now  I* 

taken  as  if  a  leafe  had  been  actually  granted  containing  fudt 

an  habendum  as  that  ftated  in  the  propofals.     It  is  for  us,  there- 
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that,  of  Lord  Kenyan,  upon  a  point  of  law  arifing  out  of  real        1803. 
property,  to  which  I  fhould  b6  more  difpofed  to  defer.     The      — 
leafe.  in  that  cafe  was  for  three,  fix,  or  nine  years,  determinable  v 

in  the  years  1788,   1791,  and  1794,  and  the  conftru&ion  put      Sfwrrhr 
upon  that  leafe  was,  that  it  gave  an  option-  to  either  party, 
but  that  fuch  option  muft  be  exercifed  with  reafonable  notice 
previous  to  the  expiration  of  any  of  the  terms;  and  as  reafon- 
able notice  had  not  been  given^  the  Court  held  that  the  leafe 
was  not  determined.     With  refpe6l  to  the  cafe  of  Fergufon  v. 
Corni/A,  there  referred  to,  it  is  furprifing  that  any  doubt  fhould 
have  arifen ;  and  indeed  it  does  not  appear  that  any  doubt  was 
entertained  by  the  Court.      A  leafe  having  been  granted  for 
feven,  14,  or  2*  years,  and  an  a&ion  of  covenant  hating  been 
brought  againft  the  leflee  during  the  firft  feven  years,  it  was 
contended  by  the  leflee  that  it  was  no  leafe  at  all,  according  to 
the  old  do&rine,  that  a  leafe  uncertain  in  its  commencement  or 
duration  was  void.     Lord  Mansfield  held,  that  at  all  events  it 
***ts.a  good  leafe  for  ieven  years.      Thefe  two  cafes  decide 
nothing  with  refpe&  to  the  point  now  before  the  Court.     It  re- 
Hlfluns  therefore  for  us  to  confider,  notwithftanding  the  opinions 
tl*X"own  out  in  theie  cafes,  Whether,  according  to  the  conftruc- 
bon  which  deeds  between  leflbr  and  leflee  have  received,  tlie 
po^vrer  of  determining  the  leafe  in  this  cafe  mud  not  be  confined 
*<*  the  leflee  ?  Much  is  to  be  found  in  the  books  relative  to  the 
coxaftru&ion  of  deeds  which  contain  covenants  in  the  alterna- 
tive; from  all  of  which  the  rule  appears  to  be  perfeftly  cleai, 
tlfc&t  if  a  doubt  arife  as  to  the  conftru&ion  of  a  leafe  between 
leflor  and  leflee,  the  leafe  inuft  be  conftrued  moil  beneficially 
fo^ .  the  latter*     It  is  laid  down  \n  the  books,  that  if  a  man  cove- 
&*xu  to  do  one  of  two  things,  and  he  does  either,  the  covenant 
18 :.  not   broken.      Thus  in  1  Roll.  Abr.  th.  Condition,  (Y)  pi.  3. 
f°+  44&,  it  is  faid  that  if  a  condition  be  that  the  obligor  fhall  en- 
feoff a  man  of  lands  in  D.  or  &  upon  requeft,  the  obligor  has  his 
^fc&ion  of  which  of,  the  two  he  fhall  enfeoff*  him.     So  in  pi.  4.  it 
18  laid  down  that,  if  the  condition  be  that  the  obligor  fhall  pay 
*>£  or  a  pint  of  wine  upon  requeft,  he  has  his  ele6lion.      This 
ele&ion,  however,  is  faid  to  depend  upon  which  of  the  two 
parties  to  the  contraft  is  to  do  the  firft  aft.    Therefore,  if  a  man 
**lake.a  grant  in  the  alternative,  and  the  grantee  enter  into 
PoflefBon,  the  grantor  is  no  longer  at  liberty  to  exercife  an 
option.     So  if  A*  fays  to  2?.,  I  grant  you  a  horfe  out  of  my 
ftaMe,  he  puts  it  in  the  power  df  B.  to  take  which  horfe  he  fhall 
vol.  in.  n  d  think 
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1803.        think  proper.     In  the  Bithop  Bath'a  caie,  6  Co.  35.  b~,  it  *u 

refolved  that  the  conftrucUon  of  law  as  to  the  commencement 

'^"*  of  leafea  mould  be  taken  ftrongeft  againft  (he  lefibr,   and  mot 

ro*ai».  beneficially  for  the  leflee.  Another  ftrong  authority  to  tiw 
effect,  is  Sir  Rowland  HeywcxxTb  cafe,  2  Cto.  35.  a.,  where  one 
having  demited,  granted,  bargained,  and  fold  certain  lands,  and 
the  queftion  being,  Whether  the  grantee  mould  take  by  demit 
'  or  by  bargain  and  (ale  ?  it  was  held  that  the  grantee  had  hit 
election.  In  Dyer,  16 1 .  b.  the  Court  of  Common  Pleas  held 
that  where  a  leafe  of  premiies,  which  had  been  granted  fit 
3 1  years,  was  granted  to  a  new  leflee,  a  die  confeSiiowt  prirjbh 
Hum  tetmino  jntedi&o  Jinito  uf'que  ad  Jinem  termini  3 1  awwor— 
tunc  immediate  ftiptentium,  that  the  term  mould  commence  « 
pofleflion  fixin  the  end  of  the  former  term,  and  not  from  the 
making  of  the  deed,  and  the  reafbn  which  they  give  for  tat 
opinion  is,  that  every  grant  mall  be  expounded  moil  favourably 
for  the  grantee,  and  if  the  leafe  were  to  commence  from  thr 
making  of  the  deed  the  leflee  would  only  have  four  years.  It 
is  true  that  Biown  doubted  upon  this  point,  and  that  the  Ccnfl 
of  King's  Bench  enme  lo  a  different  decifion.  But  although  the 
Court  of  King's  Bench  might  not  think  proper  to  go  fo  fax  ii 
favour  of  the  leflee  as  the  Court  of  Common  Pleas  did,  ytii 
docs  not  follow  (hat  they  were  difpofed  to  deny  the  rule  of  con- 
ft  ruing  leaies  favourably  for  the  leflee;  for  where  two  periods  sir 
mentioned  in  a  deed,  from  which  the  commencement  of  a  W» 
is  to  take  place,  the  legal  couftrucVion  is,  that  it  fhall  conunow 
from  which  of  the  two  periods  lb  all  firlt  happen ;  and  ib  it  to 
determined  in  Dyer,  312.  hinmarg.     This  principle  ofexpofr 
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of  Lord  Kenyan  and  Mr.  Juftice  Buller,  we  thihk  that  where  no        1803. 

cuftom  of  the  country  exifts  upon  the  fubjeft,  the  principle  of     ■ — 

conftruing  deeds  between  leflbr  and  leffee  requires  us  to  hold,        Dann 

that  where  a  grant  is  made  in  an  alternative  which  cannot  be     Spcrmc*. 

determined  by  extrinfic  circumftances,  the  option  is  left  in  the 

leffee.     And  we  Ihall  certify  accordingly.     There  is  a  cafe  of 

Keble  v.  HaUy  LitU  363.  370.,  which  bears  very  ftrongly  upon 

this  fubje&.     In  that  cafe,  a  leafe  having  been  granted  to  A. 

and  B.  for  forty  years  if  they  and  three  others,  or  any  of  them, 

iiould  fo  long  live;  a  fecond  leafe  was  granted  "  habendum  from 

the  administration  (a),  which  mould  be  in  the  year  1 568,  or  from 

and  after  the  furrender,  forfeiture,  or  other  determination  of  the 

laid  leafe  to  A.  and  B. ; "  and  fome  of  the  perfbns  for  whofe  life 

the  firft  leafe  was  granted  having  furvived  the  year  1568,  a 

queftion  arofe  when  the  fecond  leafe  ought  to  commence.     The 

cafe  indeed  does  not  appear  by  the  report  to  have  been  finally 

determined,  but  the  Court  ftrongly  inclined  to  think  the  leffee 

fliould  have  his  election,  becaufe  that  conftruclion  ought  to  be 

adopted  which  is  moft  favourable  for  lefiees. 

(a)  This  feems  to  be  mifprinted  in  Lift,  for  Annunciation. 


Beale  v.  Thompson.  May  23d. 

A  ssumpsit  for  wages  due  to  the  Plaintiff  as  a  mariner  on  g*.  whether  the 
**^   board  the  Ifabella,  on  a  voyage  from  the  port  of  London  ^^^  Aem 
to  Peter/burgk,  and  from  Peter/burgh  back  to  London,  at  5/.  uined  in  R»j/u 
per  month.     The  declaration  alleged  the  fafe  arrival  of  the  lfl"t^J?*n 
Tfabeila  at  Peter/burgh,  and  her  return  from  thence  to  London,  Government  fo 
"  during  the  whole  of  which  find  voyage  the  Plaintiff  continued  ^^^ 
and  remained  in  and  on  board  the  (aid  fhip,  in  the  fervice  of  wages  for  the 
the  faid  Defendant  as  fuch  feaman  and  mariner  as  aforefaid."  "^hkiune'otfM 
There  were  alfo  counts  for  wages  as  a  feaman,  on  a  quantum  were  fo  detain. 
^meruit,  for  money  paid,  laid  out,  and  expended,  for  money  had  ^^d^fnf ' 
and  received,  and  on  account  ftated.  -'  in  thb  cafe  re- 

•     The  caufe  was  tried  before  Lord  AlvanUy  Ch.  J.  at  the  WeJU  verfcd  in  *  *' 
-minfler  Sittings  after  laft  Michaelmas  term,  when  the  following 
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1803.       fpecial  verdift  was  found.     The  Plaintiff,  a  Brit\Jh  (a) 

on  the  14th  day  of  July  1800,  executed  articles  to  ferve 
feaman  in  a  Britijh  fhip  called  the  Isabella,  of  which  the 
Thompson,  dant  was  matter,  at  the  wages  of  5/.  per  month,  on  a  voyage  fro^ 
London  to  Peter/burgh,  and  from  thence  to  London,  and  tfc*af 
in  confideration  of  the  find  monthly  wages  the  Plaintiff  fhotijrf 
and  would  perform  the  above  mentioned  voyage ;  and  the  De- 
fendant did  hire  the  Plaintiff  for  the  faid  voyage,  at  fiici 
monthly  wages,  to  be  paid  purfuant  to  the  laws  of  Great  Britain: 
and  the  Plaintiff  did  promife  and  oblige  himfelf  to  do  his  duty 
and  obey  the  lawful  commands  of  the  officers  on  board  the  faid 
fliip  or  boats  thereunto  belonging  as  became  a  good  and  faith- 
ful feaman  and  mariner,  and  at  all  places  where  the  faid  (hip 
fhould  put  in  or  anchor  at  during  the  faid  voyage  to  do  hisbeft 
endeavours  for  the  prefervation  of  the  faid  fliip  and  cargo,  and 
not  to  negle£l  or  refufe  doing  his  duty  by  day  or  night,  nor  go 
out  of  the  laid  fliip  on  board  any  other  veflel,  or  be  on  fhore 
under  any  pretence  whatfbever  till  the  voyage  fhould  be  ended 
and  the  fliip  difcharged  of  her  cargo,  without  leave  firft  ob- 
tained .of  the  matter,  captain,  or  commanding  officer  onboard; 
and  in  default  thereof  it  was  agreed  that  he  fhould  be  liable  to 
the  penalties  mentioned  in  the  2  Geo.  2.  c.  36.  and  the  376*0.3. 
c.  73,;  and  further  that  24  hours'  abfence  without  leave  fhould 
be  deemed  a  total  defertion,  and  render  the  Plaintiff  liable  to 
the  forfeitures  and  penalties  contained  in  the  a£ts  above  recited) 
and  alfo  that  the  Plaintiff  fhould  not  demand  or  be  entitled  to 
his  wages,  or  any  part  thereof,  until  the  arrival  of  the  faid 
fliip  at  the  above  mentioned  port  of  difcharge,  and  her  cargo 
delivered ;  and  that  if  the  Plaintiff  fhould  well  and  truly  per- 
form the  above  mentioned  voyage  he  fhould  be  entitled  to  die 
wages  or  hire  that  fhould  become  due  to  him  purfuant  to  the 
faid  articles.  The  Plaintiff  accordingly  failed  on  board  the 
faid  fhip,  which  arrived  at  Peter/burgh  on  or  about  the  litk 
day  of  October  in  the  fame  year,  and  continued  there  in  pro* 
fecution  of  the  purpofe  of  the  voyage  until  the  5th  day  of  Xfr 
vember  following,  on  which  day  the  following  order  was  iffted 
by  the  Rujfian  Government :  "  Whereas  we  have  learned  thit 
the  ifland  of  Malta,  lately  in  the  pofieffion  of  the  Hercuk,  htf 

fa)  There  was  a  fimilar  fpecial  verdid     wa«  a  foreign  feaican.    Bo»h  fpeCTtlwritf1 
found  in  a  ctft  oijebmfon  v.  B>oJtH>i,  with     were  argued  and  deciJud  together, 
this  only  difference,  that  the  PLautiff  ihsre 
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been  furrendered  to  the  Englijh  troops;  but  as  yet  it  is  uncertain         1 803. 
whether  the  agreement  entered  into  on  the  30th  December  1798 
will  be  fulfilled,  according  to  which  this  ifland,  after  its  capture, 
i)  to  be  reftored  to  the  order  of  Saint  John  of  Jerusalem,  of    Tmommon. 
which  His  Majefty  the  Emperor  of  all  the  Ruffias  is  Grand 
Mafter,  His  Imperial  Majefty  being  determined  to  defend  his 
rights,  has  been  pleafed  to  command  that  an  embargo  (hall  be    ' 
laid  on  all  Englijh  mips  in  the  ports  of  his  empire  till  the  above- 
mentioned  convention  (hall   be  fulfilled."       After  this  order 
guards  were  placed  along  the  fhore  to  prevent  the  crews  from 
efcapihg  from  their  refpe£live  mips  until  the  10th  of  the  fame 
month  of  November,  when  fuch  part  of  the  crew  of  each  fliip  as 
were  BriiiJIi  fubje&s  were  taken  out  by  a  Ruffian  guard  and 
marched  into  the  interior  of  the  country,  and  the  foreign  (ea- 
men,  being  claimed  by  their  confuls,  were  put  on  fhore  and  fet 
at  liberty.     On  the  18th  and  21ft  days  of  the  faid  month  of 
November,  the  following  proclamations  appeared  in  the  Peterf- 
burgh  Court  Gazette:  "  The  crews  of  the  two  Englijh  (hips  in 
the  harbour  of  Narva,  on  the  arrival  of  a  military  force  to  put 
them  under  arreft,  in  confequence  of  the  embargo  laid  on  them, 
having  made  reftftance,  fired  piftols,  and  forced  a  Ruffian  failor 
into  the  water,  and  afterwards  weighed  anchor  and  failed  away; 
His  Imperial  Majefty  has  been  pleafed  to  order  that  the  remain- 
<Jer  of  the  veflels  in  that  harbour  (hall  be  burned."     "  His  Im- 
perial Majefty  having  received  from  his  Chamberlain  Stalin/hoi 
at  Palermo,  an  account  of  the  taking  of  Malta,  has  been  pleafed 
to  dire£l  that  the  following  note  (hall  be  tranfmitted  to  all  the 
Diplomatic  Corps  refiding  at  his  Court  by  the  Minifters  pre- 
fiding  in  the  College  for  Foreign  Affairs,  Count  Rotopf/kin  and 
'  the  Vice  Chancellor  Count  Panin: — His  Majefty  the  Emperor 
of  all  the  Riiffias  has  received  circumftantial  accounts  refpe&ing 
the  fuirender  of  Malta,  by  which  it  is  a6lually  confirmed  that 
the  English  generals,  notwithftanding  the  repeated  remonftrances 
on  the  part  of  His  Majefty's  Minifters  at  Palermo,  as  well  as 
from  the  Miniftry  of  His  Sicilian  Majefty,  have  taken  pofleffion 
of  Valetta,  and  of  the  ifland  of  Malta,  in  the.  name  of  the  King 
of  Great  Britain,,  and  have  hoifted  his  flag  only.    His  Imperial 
Majefty s  juft  indignation  having  been  raifed  by  this  violation 
of  good  confidence,  he  has  refolved  not  to  take  off  the  embargo, 
that  has  been  laid  on  all  Engli/h  veflels  in  the  Rtt/fian  ports  until 

n  »  3  th$ 
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1803.  the  agreement  of  the  convention  concluded  in  1798  fhall  have 
—      been  completely  carried  into  execution."  On  the  14th  of  January 

****■  1801  His  Britannic  Majefty  in  Council  iflued  the  following  order : 
r«DUftoM.  "  Whereas  His  Majefty  has  received  advice  that  a  large  number 
of  veuels  belonging  to  His  Majefty' s  fubjefts  have  been  and  an 
detained  in  the  ports  of  Ruffia,  and  that  the  Biiti/h  failors  nan- 
gating  the  fame  have  been  and  are  detained  as  prifbnera  in 
different  parts  of  Ruffia,  and  alfo  that  during  the  continuance 
of  thefe  proceedings  a  dangerous  confederacy  of  a  hoftile  na- 
ture againft  the  juft  rights  and  intereft  of  His  Majefty  and  an 
dominions  has  been  entered  into  with  the  Court  of  Saint  Peterf- 
burgk  by  the  Courts  of  Denmark  and  Sweden  refpe&ivety, 
His  Majefty,  with  the  advice  of  his  Privy  Council,  is  thereupon 
pleated  to  order,  as  it  is  hereby  ordered,  that  no  (hips  or  veneb 
belonging  to  any  of  His  Maiefty's  fubje&s  be  permitted  to  enter 
and  clear  out  for  any  of  the  ports  of  Rtiffia,  Denmark,  or  Sweden, 
until  further  order.  And  His  Majefty  is  further  pleaied  to 
order,  that  a  general  embargo  or  flop  be  made  of  all  Huffan, 
Damjh,  and  Swedi/n  fliips  and  veflcls  whatibever  now  within  or 
which  hereafter  fhall  come  into  any  of  the  ports,  harbours,  or 
roads,  within  the  united  kingdom  of  Great  Britain  and  Ireland, 
together  with  all  perfons  and  effects  on  board  any  of  the  faid  flnps 
and  vefTcls;  but  that  the  utmoft  care  be  token  for  the  preferva- 
tion  of  all  and  every  part  of  the  cargoes  on  board  any  of  the  fail 
mips  and  voffcls,  lb  that  no  damage  or  embezzlement  whatever 
be  loftained;  and  the  Right  Honorable  the  Lords  CommifEoner* 
of  His  Mnjainjy'l  Tmifury,  the  Lords  Coinniifuonerft  of  the  Ad- 
miralty, and>the  Lord  Warden  of  the  Cinque  Ports,  are  to  gitr 
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pleafed  to  order,  as  it  is  hereby  ordered,  that  no  bills  drawn        1803. 

fince  the  faid  29th  of  November  Old  Stile  (correfponding  with       '•— 

the  1  oth  of  December  New  Stile,)  by  or  on  behalf  of  any  perfons        B*A*E 
being  fubjefts  of  or  refiding  in  the  dominions  of  the  Emperor     Thompson. 
of  Raffia,  fli  all  be  accepted  or  paid  without  licence  from  one  of 
His  Majefty's  Principal  Secretaries  of  State  firft  had  in  that 
behalf,  until  further  fignification  of  His  Majefty's  pleafure,  or 
until  provifion  fhall  be  made  in  refpe&  thereof  by  a6l  of  parlia- 
ment ;  whereof  all  perfons  concerned  are  to  take  notice,  and 
govern  themfelves  accordingly."     The  captain  and  the  Britijh 
crew  of  the  Ifabella  remained  up  the  country  till  the  28th  of 
May  in  the  fuccceding  year,  during  which  tijne  they  were  kept 
within  certain  bounds,  and,  from  the  time  they  were  taken  from 
their  fhips,  were  treated  in  other  refpe£ts  as  if  they  had  been 
prifoners  of  war.     On  the  28th  of  May  in  the  fiieceeding  year, 
die  captain  and  fuch  of  the  crew  as  had  been  marched  up  the 
country,  having  returned  on  board  the  fhip,  the  Plaintiff  joined 
them  and  proceeded  on  the  voyage  to  London*  s  The  fhip  failed 
to  foter/burgh  in  ballaft,   to  bring  a  cargo  from  thence  to 
London,  and  was  to  be  paid  freight  for  that  cargo  by  the  ton. 
The  Plaintiff  did   his  duty  as  a  feaman  on  board  the  fhip 
during  the  faid  voyage,  and  the  fhip  received  the  fame  freight 
as  if  fhe  had  not  been  detained,  and  no  more.    After  the  captain 
and  crew  returned  on  board  the  faid  fhip,  to  wit,  on  the  5th 
June  1 80 1  O.  S.,  the  Ruffian  Government  iffued  the  following 
;    order :  "  Quoique  Pintention  magnanime  de  S.  M.  V  Empereur 
de  toutes  les  liuffies  de  rendre  pleine  et  entire  juftice  aux  fujets 
Britanniques  qui  ont  effuye  des  pertes  pendant  les  troubles  qui 
ont  altere  la  bonne  intelligence  entre  fbn  empire  et  k  Grande 
Bretagne  foit  deja  conftat£e  par  les  &its,  S.  M.  I.  ne  consultant 
jfte  fa  Ipyaute  a  autorife  encore  le  Plenipotentiaire  fbuffign£  a 
^declarer  comme  11  declare  par  la  prefente :  Que  tous  les  navires, 
.    les  marchandizes,  et  les  propriety  des  fujets  Britanniques,  qui 
■    avoient  &£  mis  en  fequeftre  foiis  le  dernier  regne  in  Ruffle,  feront 
1    non  feulement  fidelement  reftitu£s  aux  dits  fujets  Britanniques 
*   ou  a  leurs  commettans,  mais  que  pour  les  effets  qui  auroient  6t6^ 
.  alien£s  d*  une  maniere  quelconque,  et  qui  ne  pourraient  plus 
fetre  rendus  en  nature  il  fera  accords  aux  proprietaires  un  equi- 
valent convcnable  lequel  fera  determine  ulterieurement  d'apres 
les  regies  de  1'  6quit6.     En  fbi  de  quoi  nous  plenipotentiaire  de 
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1 803.         S.  M.  I.  de  toutes  les  Ruffian  avons  figne  la  prcfente  declaration, 
et  y  avons  fait  nppoier  le  fceau  de  uos  amies.    Fait  a  St.Peterf- 

Be*«  bowg  1c  tj  Juin  1801.  (Signe)  Le  Conite  de  ftrnji."  This 
Thoumon.  order  has  nut  yet  been  carried  into  complete  effect.  No  new 
articles  wore  entered  into  between  the  captain  and  crew.  The 
Plaintiff  has  received  all  his  wages  for  the  voyage  according  to 
the  articles,  except  for  the  time  the  captain  and  crew  were  & 
kept  out  of  the  faid  fhip. 

This  fpecial  verdicl.  was  twice  argued ;  firft  in  Hilary  term 
1 805,  by  Lens  Serjt.  for  the  Plaintiff,  and  Buyley  Serjt.  for  the 
Defendant,  and  now  in  this  term  by  CocieU  Serjt.  for  the  former, 
and  MaiJ.'iall  Serjt.  for  the  latter. 

Arguments  fat-  the  Plaintiff.  The  only  grounds  upon  which 
it  can  be  contended  that  the  Plaintiff  ought  not  to  receive  wags 
for  the  whole  time  mentioned  in  the  fpecial  verdict  are,  that  the 
contract  for  wages  was  either  extinguifhed  or  fufpended  by  whtt 
took  place  in  Ritffia.  If  the  act  of  the  Ruffian  Government  is 
to  be  confidered  as  an  embargo,  it  is  clear  that  the  contract  for 
wages  was  neither  extinguifhed  nor  fuipended.  The  cafe  of 
Hadley  V.  Clarke,  8  T.  R.  259.  cxprefsly  decides  that  an  embanjp 
docs  not  extinguilh  a  contract ;  and  though  the  embargo  in  thai 
cafe  lofted  two  years,  frill  the  parties  were  held  liable  upon  the 
contract  at  the  expiration  of  that  period.  No  authority  is  to 
be  found  in  contradiction  of  the  law  laid  down  in  that  cafe.  It 
appears  a!fo  from  Molloy,  b.  2.  c.  i.f.  3.  that  freight  ia  due  and 
mil  ft  be  paid  uolw  it  h  Handing  an  embargo.  Now  if  freight  be 
due,  wages  muft  alio  be  due.  It  can  make  no  difference  that  uV 
freight  was  contracted  for  in  this  cafe  at  fo  much  per  ton,  for  if 
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due  to  the  feamen  during  an  embargo;  for  the  only  point  con-        1803, 
toiled  in  that  cafe  was,  Whether  the  wages  growing  due  during      — 
that  period,  and  the  provifions  expended,  "were  covered  by- an  ^ 

infurance  on  the  body  of  the  fhip.  Though  the  feamen  during  Thompion. 
their  detention  in  Rujjia  could  not  be  ailively  employed,  they 
were  bound  to  wait  until  their  fervices  fhould  be  required ;  but 
if  the  embargo  he  held  to  fufpend  the  contrail,  that  fiifpenfibn 
will  operate  to  divide  the  contrail  and  create  an  interval  of  an 
uncertain  duration,  in  whioh  the  contrail  may  be  laid  tolie  di£ 
folved  pro  hac  vice,  renewable  whenever  the  embargo  (hall  ceafe. 
In  fuch  cafe,  are  the  feamen  at  liberty  to  enter  into  new  engage- 
ments, and  yet  obliged  to  hold  themfelves  in  readinefs  id  a  future 
period  to  fulfil  the  remainder  of  the  contrail  ?  All  contracts 
for  feamen's  wages  are  regulated  by  the  2  Geo.  2.  c.  36.  The 
principal  objeil  of  that  ftatute.was  to  prevent  the  defertion  of 
feamen  in  foreign  parts,  and  to  compel  them  to  continue  on 
board  to  fulfil  their  contrail  until  the  voyage  was  completed  or 
defeated  by  capture,  or  other  accident  of  that  kind.  Under  the 
3d  feilion  of  that  ail  the  Plaintiff  in  this  cafe  would  have  been 
**  deferter,  and  have  forfeited  his  wages,  had  he  quitted  the  fhip 
upon  the  embargo  being  laid  on  in  Rujjia.  If  a  fhip  be  cap- 
tured, and  afterwards  recaptured,  the  contrail  is  not  determined, 
but  the  entire  freight  is  due.  Mofloj/9  b.  2.  c.  4.JI  13.  The  next 
queftion  is,  Whether  the  ail  of  the  Ruffian  Government  amount- 
ed to  any  thing  more  than  embargo  ?  An  embargo  is  a  tem- 
porary reftraint,  adopted  for  a  particular  purpofe.  The  fhips, 
cargoes,  and  feamen,  are  all  taken  into  the  cuftody  of  the  power 
which  impofes  it.  But  the  degree  of  rigour  with  which  thefe 
circumftances  may  be  attended  in  any  particular  cafe  will  not 
alter  the  nature  of  the  ail.  The  effence  of  an  embargo  is  that 
it  fhould  be  a  reftraint  quoufqtte.  It  may  or  may  not  terminate 
iu  hoftility.  In  the  prefentcafe  it  never  proceeded  beyond  an 
embargo,  for  reftoration  was  made.  The  peculiarity  of  the  em- 
bargo in  queftion  was  the  hard  fhip  impofed  upon  the  feamen. 
But  that  circumftance  ought  to  have  no  operation  upon  the  con* 
trail  between  the  feamen  and  the  owner,  the  latter  of  wfeom  was 
not  affeited  by  that  hardfhip.  Indeed  it  would  be  a  monftrous 
propofition  to  fanilion  in  a  court  of  juftice,  that  if  the  feamen 
are  treated  with  extreme  cruelty  during  the  continuance  of  an 
embargo  the  contrail  between  them  and  their  owners  fhould  be 
extinguifhed,  and  they  fhould  loie  their  wages ;  but  that  if  they  were 
1  treated 
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1803.        treated  with  humanity  they  mould  be  entitled  to  recover  them. 
Nor  can  the  period  for  which  this  embargo  continued  operate 

Biah  (0  ^validate  the  contract,  fince  it  was  of  Leis  duration  than  that 
laoMrioN.  in  Hadiey  v.  Clarke.  And  it  is*  to  be  obferved,  that  the  act  of 
the  Ruffian  is  exprefsly  ftilcd  an  embargo  in  the  edict  of  me 
Emperor  himfelf.  It  is  not  neceii'ary  to  entitle  a  feaman  to 
wages  that  he  lhould  perlbnally  Jerve  on  board  tbe  fliip,  f*o- 
vided  he  do  fuch  Cervices  as  the  nature  of  the  cafe  will  admit  of; 
for  in  Chandler  \.  Greives,  2  H.  BL  606.  in  notis,  tbe  Phuntu? 
recovered  the  whole  of  his  wages,  though,  in  confequence  of  iQ- 
nefi,  he  was  put  on  fliore  at  Philadelphia.  What  is  to  fat 
found  in  Valin  upon  this  fubject  is  not  founded  upon  any  gene- 
ral rule  of  maritime  law,  but  upon  tbe  particular  ordinances  of 
France,  which  were  in  many  cafes  made  for  the  purpofe  of  fop- 
plying  defects  in  the  general  law.  The  caies  of  the  BiHi/k  tat 
the  foreign  feamen  mnft  ftand  upon  tbe  fame  ground :  for  al- 
though one  was  imprifoned  and  the  other  not,  and  coufoqiwattlj 
the  latter  had  the  actual  power  of  leaving  the  country  and  <s> 
tering  into  a  new  lervice,  yet  in  point  of  law  they  were  boa 
equally  bound  to  watt  for  the  termination  of  die  embargo,  aai 
relume  their  nations  on  board  the  fliip  whenever  that  event 
mould  take  place. 

Arguments  for  tk?  BqfiaublMt-  The  feizure  ftnted  in  thii  fpe- 
cial  verdict  amounts  to  a  capture;  and  is  not  merely  an  ember- 
go.  But  iiipponng  it  were  an  embargo,  ftill  the  Defendant  a 
njt  entitled  to  wages  far  any  longer  period  than  while  ht 
fcrved  on  board.  The  term  "  embargo"  is  derived  from  s 
Spaniflt  word,  and  in  its  original  ngnincalion  imports  a  prohi- 
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ean  only  be  afcertained  by  its  a6ls;  and  thofe  a&s  form  a  very        1803. 
authentic  exposition  of  the  motives  under  which  the  firft  poflef-  „ 

fion  was  taken.  It  appears  that  the  crew  were  made  prifbners,  Biale 
treated  as  prifbners,  and  marched  up  the  country.  It  is  clear  Tbommow. 
that  the  condu6i  of  Rtiffia  was  confidered  by  the  Government 
of  this  country  as  amounting  to  an  aft  of  hoftility ;  for  in  the 
King's  fpeech  of  the  2d  of  February  1 80 1  it  is  ftated  to  be  the 
commencement  of  a  project  by  the  three  Northern  Powers  "  to 
eftablifh  a  new  code  of  maritime  law,  inconfiftent  with  the  rights 
and  hoftile  to  the  interefts  of  this  country."  A  different  mode 
of  treatment  was  adopted  towards  Britijh  fubje£ts  from  that 
which  the  fubje&s  of  other  nations  experienced :  which  clearly 
proves  that  the  a&  was  intended  as  a  meafure  hoftile  to  Great 
Britain.  All  foreign  failors  were  let  at  liberty,  and  the  Briti/h 
failor,  if  he  could  have  efcaped  from  his  confinement,  might 
have  entered  into  a  new  contract,  and  was  not  bound  to  wait  till 
the  reftri&ion  fhould  be  taken  off,  that  being  an  event  which 
might  poffibly  never  happen.  Confidering  the  conduct  of 
Jtuffia  then  as  an  a&  of  hoftility,  it  diffolred  the  relation  be- 
tween the  matter  and  mariner,  and  either  determined  the  con- 
tract or  fufpended  its  operation.  In  the  cafe  of  Curling  v. 
Long,  ante,  vol.  1.  p.  637.  Lord  Ch.  Juftice  Eyre  confidered  a 
contra£t  for  freight  as  determined  by  a  capture,  though  the  fhip 
were  afterwards  recaptured ;  and  it  appears  from  Chandler  v. 
Meade,  cited  2  Ld.  Raym.  121 1.  that  if  a  fhip  be  captured  and 
ranfomed,  the  mariner  can  only  recover  his  wages  pro  rata9  if 
indeed  he  can  recover  at  all.  In  the  cafe  of  capture  and  ranfom 
the  Teamen's  wages  are  liable  to  contribute,  and  the  fame  ieems 
to  be  the  cafe  upon  a  capture  and  recapture.  Abbot  gii  Merchant 
Ships  and  Seamen,  part  3.  c.  8.  f.  14.  and  part  4.  c.  3.  Jl  2. 
Freight  is  due  for  the  ufe  of  the  fhip,  and  wages  for  the  fervice 
of  the  mariners ;  but  if  the  fhip  be  taken  by  force  out  of  the 
poffeflion  of  the  owners,  and  the  fcamen  are  thereby  prevented 
from  performing  any  fervice,  neither  freight  nor  wages  can  ao 
crue.  Suppofing  the  detention,  however,  to  have  been  a  mere 
civil  embargo,  ftill  the  Plaintiffs  are  not  entitled  to  wages  dui> 
ing  their  abfence  from  the  fhip.  Wages  are  the  reward  of  ier* 
▼ice,  and  are  payable  for  no  longer  time  than  the  fervice  is  per* 
formed.  It  is  laid  down  in  Pothier,  tit  Contrat  de  Louage, 
No.  1 40.  that  if  a  perfbn  hire  himfelf  to  a  mafter,  and  is  pre- 
vented  from  performing  bis  fervice  by  fbme  power  which  he  can* 

not 
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1803.       not  refill,  no  wages  are  due.     The  right  to  wages  exifts  no 
•'  longer  than  the  relation  of  mafter  and  mariner  fubfifts :  the  mo- 

*L1  ment  that  is  diflblved  the  wages  ceaie,  and  whatever  puts  it  art 
Tuommoh.  of  the  power  of  the  mariner  to  perform  his  fervicc  terminate! 
that  relation.  Indeed  there  arc  coles  where  the  tailor  does  not 
earn  wages  though  the  relation  of  mailer  and  mariner  fubfift; 
where  freight  is  earned,  wages  arc  olfo  earned ;  but  where  the 
fhip  earns  no  freight,  the  failor  earns  no  wages.  Thus  in  the 
Marine  Ordinances,  tit.  De  VEngagement  ties  Matelote^  Fait*, 
,  torn.  1.  p.  688.  4to.  edit.  1 766",  and  Potkier,  tit.  Lortage  da  Hi- 
telots,  No.  180.  it  is  dated  that  where  commerce  is  prohibited 
at  the  place  of  the  (hip's  destination  before  the  commencement 
of  the  voyage,  the  Teamen  (hall  be  entitled  to  no  wages;  whe- 
ther hired  by  the  month  or  for  the  voyage,  he  fhall  be  paid  onlj 
for  the  days  employed  in  fitting  out  the  fhip.  If  this  prohibi- 
tion happen  during  the  voyage,  he  fhall  be  paid  in  proportion 
to  the  time  he  has  ferved.  And  in  article  5.  of  the  Marine  Or- 
dinance*, tit.  Lounge  ilcs  Maletolt,  it  is  laid  down  that  in  cafe  of 
an  arreft  of  princes  before  the  voyage  commenced,  no  wagtr 
will  be  due  except  for  the  days  employed  in  fitting  out.  But  if 
this  be  during  the  courfe  of  the  voyage  the  wages  of  the  iailon 
engaged  by  the  month  fliali  run  for  half  during  the  detention, 
while  thefe  engaged  for  the  voyage  fhall  be  paid  according  to 
ttgreement.  The  rcafon  of  thefe  regulations  was,  that  bv  ths 
marine  law  the  failor  originally  was  entitled  to  nothing,  and 
both  Pothitr  and  Valin  treat  the  indulgence  as  an  innova- 
tion. Pothirr  fays,  that  the  arrefl  being  by  an  irrefillible  powe 
the  mafter  cannot  be  refponfible  for  it,  according    to  the  ruk 
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to  freight  is,  that  if  it  be  by  the  month  it  does  not  run  during  a        1 803. 
detention,  whether  that  be  at  the  beginning  or  in  the  courfe  of  ■ 

the  voyage ;  nor  is  it  augmented  if  it  be  a  ipecific  fum.     Valin,  *LE 

torn.  1.  p. 627.  The  law  laid  down  in  the  cafe  of  Hadley  Thompson* 
v.  Clarke  is  not  to  be  difputed.  There  the  embargo  was 
only  until  further  order  of  Council,  and  the  Court  determined 
that  it  fufpended,  though  it  did  not  difiblve  the  contrail,  not* 
withltanding  that  it  laltdd  two  years.  It  is  lingular  that  any 
queftion  fhould  have  arifen  there.  But  it  cannot  decide  the 
prefent  cafe,  for  it  has  already  been  (hewn  that  the  mere  conti- 
nuance of  the  contrail  of  charter-party  does  not  neceflarily  en- 
title the  failor  to  wages. 

Cur.  adv.  vult. 

The  learned  Judges  differing  in  opinion,  delivered  their  fen- 
timenta  Jeriatim  this  day. 

ChambreJ.  Thefe  are  aftions  for  mariners'  wages;  one  of 
them  is  brought  by  a  Britijh  feaman,  the  other  is  brought  by  a 
foreign  feaman.  But  that  circumftance  appears  to  me  to  make 
no  material  diftin6lion  between  the  two  cafes,  and  therefore  they 
have  been  argued  as  one.  cafe,  without  at  all  adverting,  in  the 
courfe  of  the  argument,  to  that  diftinilion.  The  queftion  that 
has  been  argued  upon  this  fpecial  verdiil  is,  Whether  during 
the  period  in  which  die  crews  were  put  under  the  care  of  Ruffian 
'guards,  and  kept  in  a  ftate  of  confinement,  any  wages  were 
earned  by  the  mariners?  It  is  contended,  on  the  part  of  the 
Plaintiff,  that  they  ought  to  recover  inasmuch  as  no  fault  has 
been  committed  by  them ;  they  fay  they  have  done  their,  duty, 
and  that  the  owners  have  earned  and  received  their  freight1; 
that  the  ail  of  the  Rtiffian  Government  amounted  to  no  more 
than  an  embargo,  and  was  not  a  capture,  and  that  an  embargo 
is  not  a  diflblution  or  fufpenfion  of  the  contrail,  either  for  freight 
or  wages.  On  the  other  hand,  the  Defendants  do  not  deny  that 
wages  were  earned  while  the  crews  continued  on  board  their  ._ 
refpeilive  {hips,  but  they -fey  it  was  not  earned  after  the  crews 
were  taken  out  and  marched  up  the  country,  and  a  fei^ure  made 
4>f  the  fhips  and  property  on  board ;  that  this  detention  and  im- 
prifonment  amounted  to  more  than  an  embargo,  that  it  was  an 
hoftile  capture,  which  either  fufpended  or  difTolvcd  the  contrail 
with  the  mariners.  For  the  Plaintiff  it  has  not,  I  think,  been  con- 
tended that  if  it  was  a  capture  any  wages  could  be  earned  while 
iuch  capture  continued.   The  conduil  of  the  Ruffian  Government 

on 
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1 803.  on  this  Occafion  is  novel  and  unprecedented,  and  it  feema  that 
■  —  the  cafe  which  has  arifen  out  of  the  conduct  of  that  Govern* 
B,*L1  ment  is  equally  novel  But,  exercifing  the  beft  judgment  I 
T»onrion.  can  on  the  circumstances  that  are  ftated  in  this  Ipecial  verdiA, 
it  is  my  opinion  that  the  ac\s  of  the  Ruffian  Governmeat 
towards  the  ihips  and  crews  were  hoftile,  in  consequence  of 
which  the  mips  and  cargoes  are  to  be  coniidered  as  under  cap- 
ture and  not  under  an  embargo.  I  concur  with  the  Defend- 
ants'counlel  in  thinking  that  the  term  "  embargo"  implies  only 
a  temporary  reitraint  of  the  departure  of  the  (hip ;  and  I  cat- 
not  anent  to  the  proportion  that  the  Defendants  are  bound  to 
prove  an  abfolutc  intention  at  the  time  to  confifcate  and  con- 
demn the  property  at  all  events,  or  that  in  the  prefect  cafe  it 
will  vary  the  hoftile  nature  of  the  acl  if  if  fltould  appear  that 
there  was  a  profefled  or  real  deugn  to  reftore  the  property  and 
releale  the  prifoners  in  an  event  that  might  happen,  poffibjy 
after  making  the  feizure  of  the  ftiips  and  the  ill-treatment  of 
the  crews  part  of  the  means  of  procuring  that  event,  fa 
considering  die  nature  of  theft  proceedings  of  the  Rufikau  I 
look  at  the  acts  themfelvcs,  and  not  at  the  language  of  their 
orders.  Their  calling  the  feizure  an  embargo  doc*  not  of 
itfelf  make  it  000;  it  cannot  alter  the  nature  of  the  a&  itiHf, 
though  it  mull  be  confrfled  the  language  as  well  as  fubltancx 
of  fc-me  of  thole  orders  is  violent  enough.  To  fee  what  the 
legal  conferences  of  thofc  n&.s  are,  it  may  be  proper  to 
look  back  to  the  orders,  or  at  lead  Co  fome  of  them.  The  firft 
order,  which  is  dated  Noi-cmbrr  $tb,  t8oo,  perhaps  may  nut 
be  conftrued  in  acl  of  hoftility ;  for  by  that  order,  after  ftaang 
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marched  into  the  interior  of  the  country,  and  the  foreign  fe**  1803* 
men  ferving  on  board  the  Britijk  fhips  were  put  on  fhdre  and 
fit  at  liberty.  Now  I  cannot  well  conceive  an  a6l  more  hoftile 
than  that,  or  an  a&  more  unneceflary  for  the  mere  purpofe  of  Thommok. 
detention.  The  crews  were  totally  deprived  of  their  liberty, 
IMrched  "up  into  the  country,  and  removed  from  the  exercife 
of  any  duty  that  belonged  to  them  in  their  refpe6Uve  fliips. 
And  there  feemed  to  be  a  marked  diftin&ion  between  the  Bri+ 
ti/k  feamen  and  the  feamen  who  were  the  fubje&s  of  other 
Powers  with  whom  Ruffia  had  no  quarrel.  Now  if  the  objeft 
was  merely  to  detain  the  fliips,  whpt  reafon  Was  there  to  make 
that  diftin&ion  ?    They  were  all  (equally  bound,  by  their  duty  % 

arifing  from  their  contraft  with  the  (hip-owners,  to  take  care  of 
and  to  proteft  the  fliip.  But  thefe  foreigners  were  claimed  by 
their  refpe&ive  confuls.  Why  were  they  claimed  by  their  re» 
fpe&ive  confuls  ?  Becaule  they  looked  on  that  imprifonment 
of  the  fubje&s  of  their  ftates  as  an  aft  of  hostility,  and  it  was 
not  the  intention  of  the  Ruffian  Government  to  commit  an  aft 
of  hoftility  towards  them;  and  therefore  they  were  let  entirely 
at  liberty.  Then  came  the  proclamations  of  the  18th  and 
2 1  ft  of  November :  and  though  the  immediate  objeft  of  the  firft 
part  of  thofe  proclamations  was  not  the  fliips  now  in  queftion, 
but  two  other  fliips,  yet  the  fubfequent  part  of  it  feems 
pretty  ftrongly  to  fhew  the  hoftile  views  of  the  Court  of  Raffia. 
It  ftates  that  two  Englifk  fliips  at  Narva  had  made  refiftance, 
fired  piftols,  and  forced  a  Ruffian  failor  into  the  water,  and 
afterwards  weighed  anchor  and  failed  away.  This  might 
have  juftified  ftrong  meafures,  perhaps,  againft  thefe  two 
ihips.  But  although  thefe  two  fhips  had  dropped  anchor  and 
made  their  efcape,  the  revenge  of  the  Ruffian  Government 
was  direfted  againft  the  owners  of  other  fhips  that  remained 
in  that  port,  and  thofe  fhips  are  ordered  not  to  be  detained, 
but  to  be  burned.  The  fubfequent  part  of  the  proclamation 
ftates  that  the  embargo  is  not  to  be  taken  off  from  the  Engli/k 
veflels;  it  calls  it  an  embargo,  but  it  is  manifeft  that  the  lan- 
guage in  the  proclamation  is  merely  colourable,  probably  with 
a  view  that  their  conduft  might  not  appear  to  other  Powers  fb 
violent  as  in  faft  it  was;  they  called  it  an  embargo  which  was 
not  to  be  taken  off  the  veflels,  not  faying  one  word  of  the  treat- 
ment of  the  crews  at  the  time  that  proclamation  had  been  iflbed. 
The  treatment  of  the  crews  continued  after  that  period  ex- 
aftly  the  fame  that  it  was  before.     I  am  not  aware  that  any 

material 
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1803.        material  obfervation  arifes  on  the  orders  of  Council  that  iflit^d 
in  this  country  in  confequence  of  the  detention  of  Brit\fii 
fels  in  the  Rttffian  ports ;  they  order  Ruffian  veffels  to  be 
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Thommon.     tained,  and  they  amount  (imply  to  an  embargo.     In  a  fbb? 
fequent  order  of  Council,  an  endeavour  is  made  to  prevent  the 
acceptance  and  payment  of  any  bills  in  favour  of  any  peribns 
refiding  in  the  Emperor's  dominions.     Thefe  are  all  the  obser- 
vations that  arife  on  the  language  of  the  orders.     The  lan- 
guage of  ibme  of  them  is,  I  think,  hoftile  enough :  but  it  is 
what  the  Ruffian  Government  has  done,  and  not  what  it  hat 
laid,  that  will  denominate  the  trania&ion  by  its  true  defini- 
tion.    It  is  material  to  confider  what  is  the  difference  ift&& 
between  that  which  has  uiually  been  confidered  as  an  embargo 
and  that  fort  of  condu£l  purfued  by  the  Ruffians  on  this  00- 
cafion.     It  is  admitted  that  a  mere  embargo,  a  mere-detention, 
will  not  prevent  the  claim  of  the  mariners  to  a  continuance  of 
the  payment  of  their  wages,  and  for  the  beft  of  all  poffibk 
reafons ;  in  an  ordinary  embargo,  the  mailers  and  mariners  re-, 
main  in  poffeflion  of  the  fliip  and  cargo,  and  while  they  aie  ia 
poffeffion  of  the  property,  they  are  in  a  fituation  to  difcharge 
that  duty  which  the  law  calls  upon  them,  namely,  to  take  care 
of  the  fliip  and  cargo  while  fhe  is  detained  in  port.     The  nitf- 
chief  to  the  owners  would  be  extreme  if  fuch  an  embargo  were 
to  effe£l  a  diflblution  of  the  contract ;  in  mod  cafes,  the  pro* 
perry  would  be  loft  if  there  were  not  proper  agents  tb  take 
care  of  it,  and  the  mariners  would  lofe  all  their  wages.     B*^ 
what  duty  remained  to  be  done  by  thefc  Briti/h  feamen  vsh€& 
the  Ihips  had  been  taken  from  them,  when  the  cargoes  ha** 
been  takpn  away,  and  when  they  themfelvcs  had  been  fent  into 
the  interior  of  the  country  at  a  great  diftance  from  the  plac£ 
where  their  duty  was  'to  be  exercifed  ?    Surely  the  cafe  is  e&* 
tremely   different;    there  was  no   duty  to  be  performed,  uP 
relation  of  mailer  and  lcrvant  fubfiiting;  both  he  who  wa* 
the  mafter,  and  they  who  were  the  fervants,  were  become  th£ 
fervants  and  the  (laves,  for  aught  I  know,  of  others,  for  per- 
haps they  were  in  a  ftate  of  fervitude  and  captivity ;  and  what 
was  to  be  the  end  of  their  detention  they  did  not  know.    A* 
they  had  no  care  attached  to  .their  fituation,  and  no  dutyr 
there  was  no  foundation  for  the  earning  of  wages  during  that  pe^ 
riod.     It  is  (aid  it  was  their  duty  to  ftay  and  to  wait  the  event, 
and  to  take  care  of  the  property  for  the  benefit  of  their  em* 
plovers.     I  fliould  wifb  to  hear  (bine  authority  for  that  proposi- 
tion. 
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ticn.  I  agree  it  is  their  duty  to  ftay  while  a  common  embargo        1803. 
only  is  laid  on  the  property.  But  in  this  cafe  what  reafon  was  there     v  — 
to  make  it  incumbent  on,  them  to  ftay?  Suppofe  a  mariner  in        Be*l* 
clofe  confinement  ihould  have  found  the  means  of  Reaping,  and     Tuomphok. 
Ihould  have  come  to  England,  would  he  have  a&cd  in  contra- 
vention of  his  articles  by  (b  conducting  himfelf  ?  or  could  it  be 
contended  that,  if  the  fhip  was  afterwards  fet  at  liberty  and  per- 
formed the  contrail  with  the  freighters  fo  that  (he   earned 
freight,  the  mariner  who  made  his  efcape  under  fuch  circum- 
ftances  would  not  be  entitled  to  wages  pro  rata  itineris?    It 
leems  to  me  in  reafon  and  in  juftice  that  it  cannot  be  fb  in- 
tended: for  the  failors  never  meant  to  enter  into  a  contract  to 
ftay  in  prifon  if  the  fhip  ihould  be  laid  under  an  hoftile  cap- 
ture.    With  refpcfl  to  die  cafes  cited,  the  novelty  of  this  cafe 
prevents,  I  think,  any  great  irie  being  made  of  them ;  hardly 
any  one  of  them  applies:  and  as  to  the  foreign  jurifts^  they  are 
too  loofe  and  too  vague  to  be  made  ufe  of  either  on  the  one 
fide  or  on  the  other.     For  the  Plaintiff,  the  two  cafes  moll 
ftrongly  relied   upon  in  argument  were  thofe  of  Chandler  v. 
Greaves,  and  Paradine  v.  Jane;  neither  of  which  cafes,  in  my 
mind,  apply  at  all  to  the  cafe  before  the  Court  in  favour  of  the 
Plaintiff.     The  firft  of  thefe  cafes,  which  is  to  be  found  ia 
a  If.BL  6c6.  note  a,  was  an  a£Uon  for  wages,  brought  by  a 
fnariner  who  in  the  courfe  of  his  duty  had  received  a  blow  from 
ffc  piece  of  timber  falling  on  him,  in  confequence  of  which,  when 
the  fhip  arrived  at  Philadelphia,  the  nudler  put  him  on  fhore 
and  paid  him  wages  up  to  that  time.     In  every  contract  of 
fcrvice,  the  contrail  goes  on  though  the  fbrvant  be  difabled  by 
vficknefs.     A  fervant  is  never  conceived  to  enter  into  an  engage- 
ment that  he  will  continue  in  health ;  it  is  no  part  of  the  con- 
trail that  he  will  continue  fb,  indeed  fo  far  from  it  that  the 
matter  is  in  general  obliged  to  maintain  his  fervant  in  ficknefs 
.   as  well  as  in  health.     In  Chandler  v.  Greavts,  the  conduct  of 
the  maftdr  of  the  fhip  was  totally  unjuftifiable ;  he  ought  to 
have  kept  the    feaman  and  brought  him  back  to  the  place 
-  where  he  firil  took  him  on  board ;  he  ought  to  have  brought 
^  him  home.     The  Court  held,  that  the  mariner  was  entitled 
—to  wages  during  the  whole  voyage,   the  fhip   having  earned 
*    her  freight.    With  refpeel  to  the  cafe  of  Paradin*  v.  Jane, ,  which 
~  .  is  reported  in  AIL  27.,  that  cafe  does  not  apply  at  all;  it  was  un- 
der circumflances  extremely  different  from  that  now  before  the 
vol.  in.  .  jt  B  Court, 
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1803.  well  as  the  mariners,  there  being  a  detention  of  the  veflelfot 
fix  months,  during  which  time  flie  has  been  ufelefs  to  the 
o:\vners,  who  might  have  ufed  her  for  other  beneficial  purpofes. 
TuoMfsoit  They  have  been  lofing  the  intereft  of  the  money  on  the  captital 
tliey  have  employed  in  the  adventure,  and  they  have  loft  the 
profits  and  benefits  they  would  have  received,  but  for  this  re- 
ftraint.  That  is  the  hardihip  on  their  part.  On  the  other 
hand,  the  mariners  have  loft  nothing  except  their  time  for  fix 
or  foven  months,  and  they  have  endured  their  imprifbnment ; 
which  is  a  circumftance  of  hardfliip  incident  to  their  fituatioo. 
But  if  it  were  to  be  contended  that  in  all  fuch  cafes  as  this  the 
owners  fhould  be  obliged  to  maintain  them,  and  to  pay  them 
wages  for  any  length  of  time  in  the  cafe  of  a  hoftile  capture 
againft  the  fubjects  and  property  of  this  country,  I  do  not  know 
where  the  mifchief  would  end,  and  it  would  be  a  very  great  di£ 
couragement  to  mercantile  adventure.  But  without  refle&ing 
on  the  hardfliips  of  this  cafe,  putting  it  on  the  ground  of  cap- 
ture, I  think  the  owners  are  not  liable  to  wages,  and  I  think 
the  feamen  muft  be  underftood  to  have  contracted  to  endure  the- 
hardihips  of  fuch  capture.  I  am  of  opinion,  therefore,  that 
there  ought  to  be  judgment  for  the  Defendant. 

Rooke  J.  Since  I  have  heard  the  argument  in  the  cafe  of 
Leatham  v.  Terry  (a),  I  am  more  aware  than  I  was  before  of  the 
extent  of  the  queftion  now  before  the  Court,  viz.  What  conftruo- 
tion  our  courts  of  law  fhall  put  upon  the  late  detention  of  our 
fhips  by  die  Rtiffian  Government?  I  wifhed  to  have  taken  mors 
time  to  confider  the  point :  but  it  has  been  thought  expedient 
that  this  Court  fhould  deliver  a  judgment  during  the  prefent 
term,  that  the  parties  inay  not  be  delayed  as  to  their  writ  of 
error.  I  freely  own  my  mind  is  not  at  prefent  fo  fettled  as  to 
enable  me  to  give  a  decided  opinion ;  but  I  will  fhortly  ftate  the 
inclination  of  my  judgment,  and  the  grounds  on  which  its 
formed.  I  incline  to  think  it  fhould  be  confidered  as  an  em- 
bargo only;  and  that  if  it  is  not  in  the  ftri&eft  fenfe  an  ear 
tug^  yet  ftill  it  bears  a  nearer  analogy  to  an  embargo  than  to 
a  capture.  My  reafbns  are  thefe ;  firit,  The  Emperor  of  BxjfA 
calls  it  an  embargo;  he  commands  that  an  embargo  be  laid;  he 
refolves  not  to  take  off  {he  embargo  till  the  agreement  rdpefl* 

(a)  A  queftion  a-  ifing  out  of  the  Ruffian  an  incident  to  the  (hip  which  had  ktf 

embargo  between  underwriters  upon  fliip  abandoned  to  them  do  ring  the  embtfj* 

and  underwriters  upon  freight,  the  former  No  judgment  was  «i  tbis  tine  fronouoc^ 

claiming  the  freight  e»ned  by  die  (hip  after  by  the  Court. 


Iter  releafe  by  the  Rtjim  Oertrameut  as 
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frig  Malta  is  carried  into  execution,  and  in  the  fltbfequent  pro-        1803. 

damation  he  engages  to  make  fatisfa&ion  to  the  Britj/h  fubje&s      - 

who  have  fufFered  lofies  during  the  troubles  which  have  inter-  E*L* 

rupted  [altere)  the  good  underitanding  between  his  empire' and     Thompson-. 
Great  Britain,  and  that  the  effe6ts  (mis  en  feqxuejhe)  put  under 
fequeftration  mall  be  reftored.     Now  a  fequeftration  does  not 
import  a  change  of  property;  but,  on  the  contrary,  that  the 
property  continues  to  be  the  right  of  the  true  owner,  and  is  held 
as  a  truft  by  the  fequeftrator.     Our  own  proclamation  ftates 
that  our  veflels  are  detained  in  the  ports  of  Rtiffia,  and  lays  an 
embargo  on  the  Rttffian  fhips  and  effe&s,  but  direfts  that  no 
violence  be  offered  to  the  crews,  nor  any  injury  done  to  the  ef- 
fects.    The  language  therefore  of  the  Rtiflian  court  is  embargo, 
the  retaliation  of  our  court  is  called  an  embargo :  .both  are  dee 
~   tentions  quoufque ;  but  in  the  one  cafe  the  crews  and  the  effe&s 
:    are  treated  with  more  rigour  and  violence  than  in  the  othefr.     I 
i-  cannot  perfuade  myfclf  that  this  difference  of  treatment  will 
<    change  the  nature  of  the  a&  itfelf,  and  turn  that  into  an  hoftile 
t-  capture  which  the  Riiffian  Government  declares  to  be  a  tern- 
t   porary  detention :  nor  do  I  think  now,  when  the  property  v£  re- 
-'fkored  and  fatisfa&ion  made,  that  I  have  a  right  in  my  judicial 
capacity  to  call  this  a£l  of  the  Ruffian  Government  by  any  other  * 
r    name,  or  to  confider  it  in  any  other  light  than  that  in  which 
p    k  feems  to  have  been  confidered  both  by  thje  Riiffian  Govern- 
^    jpaent  and  our  own.    The  principal  grounds  of  argument  on  the 
either  fide  have  been,   1.  that  the  crews  were  taken  out  of  the 
/"^ups,  and  treated  as  prifbners  \  -i.  that  while  prifoners  the  rela- 
of  mailer  and  mariner  ceafed  between  the  failors  and  their 

;  3.  that  if  they  were  entitled  to  wages,  there  is  no  fay-  „ 

to  what  extent  of  time  the  owners  might  be  liable  to  pay 

em.     Firft,  I  do  not  think  that  the  treatment  of  the  crew  as 

ifbners,  and  marching  them  up  the  country,  varies  the  nature 

*he  detention :  it  is  it  ill  an  embargo,  or  detention  quoufque* 

fe,  inftead  of  taking  all  the  failors  out,  they  had  taken 

out  and  confined  them ;  would  thofe  men,  fo  confined,  have 

entitled  to  their  wages  ?  I  think  they  would :  yet  during 

confinement  they  could  have  rendered  no  a&ual  fervice  to 

owner.     Secondly,  as  to  the  relation  ceafing.     It  may  be 

nded  as  to  all  the  purpofes  of  aftual  fervice ;  but  fo  it  is  in 

cafe  of  common  embargo.     If  twenty  men  are  neceflary  to 

r*gate  the  fhip,  two  or  three  may  be  fufficient  to  take  care  o 

r  in  port,  and  the  reft  are  as  ufelefs  to  the  matter,  and  owners 

*£  they  were  in  prifon.     The  mailer  indeed  may  have  a  con- 

je  e  3     '  troa 
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troul  over  them ;  but  this  is  in  many  cafes  produ&ive  only  of 
trouble  to  him ;  he  would  have  lefs  trouble  with  them  if  they 
were  to  be  taken  from  him  and  confined,  and  reftored  to  him 
when  the  embargo  was  taken  off.  Thirdly,  as  to  the  length  of 
time  during  which  the  owners  may  continue  liable  to  wages  be- 
ing uncertain,  it  is  not  more  uncertain  than  in  the  cafe  of  a 
common  embargo.  They  are  liable  till  it  is  taken  off;  it  will 
not  be  taken  off  fooner  or  later  becaufe  of  the  impiifbnmeot  of 
the  crew.  The  owners  are  not  more  injured  by  taking  the  crew 
out  than  if  they  had  been  fuffered  to  remain  on  board :  perhaps 
lefs  fo ;  becaufe  the  fhip's  provifions  are  thereby  faved.  TWe 
are  the  reafons  which  incline  me  to  think  that  this  feizure  ought 
not  to  be  confidered  in  a  court  of  law  as  differing  in  its  legal 
confequences  from  a  common  embargo.  And  I  am  the  leftdif- 
pofed  to  differ  it,  becaufe  I  am  not  prepared  to  fay  that  there  is 
any  middle  ftate  between  an  embargo  and  a  capture ;  and  if 
this  is  not  embargo,  but  is  to  be  confidered  as  capture,  it  may 
follow  that  all  contra&s  refpe&ing  the  fhip  are  at  an  end,  that 
the  charter-parties  are  annulled,  the  freight  loft,  and  of  courfe 
the  wages  loft  alfb,  and  though  in  fome  of  the  cafes  the  freight 
has  been  a&ually  received,  and  therefore  fome  wages  may  be 
claimed,  yet  when  that  is  not  the  cafe,  if  we  put  fuch  a  conftruc- 
tion  upon  the  a&s  of  the  Ruffian  Government  as  the  Defendant 
infifts  upon,  thofe  poor  failors,  who  have  navigated  the  fhip 
out  and  home,  will  be  indebted  to  the  generofity  of  the  owners 
alone  for  their  wages  out,  and  be  entitled  only  on  a  quemtm 
meruit  for  a  remuneration  of  their  fervices  in  bringing  the  fhip 
home.  If  this  be  in  legal  effe£t  not  different  from  a  common 
embargo,  then,  as  I  underftand,  it  neceflkrily  follows  that  all 
the  contra&s  continue,  unlefs  diffolved  by  confent  of  the  par- 
ties. And  in  the  prefent  cafe,  there  having  been  no  a&uji 
difTolution,  the  contrail  continued  during  the  tihie  of  the  de- 
tention, and  the  failor  is  entitled  to  his  wages.  It  has  been  ar- 
gued, that  by  feparating  the  crew  from  the  matter,  he  could 
not  difcharge  them ;  I  fay  he  could  not  difcharge  than  in  the 
cafe  of  a  common  embargo  without  their  confent,  unlefs  in  cafe 
of  milbehaviour.  And  as  in  the  cafe  of  a  common  embargo  k  v 
not  probable  that  he  would  confent  to  difcharge  his  crew,  though 
they  might  defire  it,  if  he  expe&ed  his  veffel  to  be  fbon  releafed* 
fo  in  the  cafe  of  fuch  an  embargo  as  this  in  queftion  it  is  not 
probable  that  the  failors  would  confent  to  be  discharged,  if  they 
were  to  remain  in  prifon,  and  would  be  thereby  difabkd  front 
earning  wages  elfewhere.    Thefe  are  the  reafons  which  incline 
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thy  mind  to  think  the  Plaintiff  is  entitled  to  recover:  and  they        1803. 

apply  to  the  cafes  both  of  foreign  and  Britijh  feamen.     But  as      . 

I  am  not  fo  fatisfied  with  them  as  to  have  entirely  fettled  my  f*L1 

opinion,  I  fhall  fo  far  defer  to  the  authority  of  my  two  Bre-    Thompson. 
thren  as  not  to  divide  the  Court,  and  thereby  ftop  any  judgment ; 
but  fhall  confent  that  judgment  be  given  for  tile  Defendant. 

Heath  J*     Tliefe  are  two  a&ions  brought,  the  one  by  *  , 

Britijh  fubje&,  the  other  by  a  foreigner,  and  their  declarations 
ieverally  Hate  that  in  confideration  that  they  ferved  on  board 
their  refpe£live  fhips,  the  Defendants  Severally  agreed  to  pay 
them  their  ftipulated  wages  by  the  month.  There  is  an  aver* 
ment  that  the  Plaintiffs  ferved  aboard  their  refpe£live  fhips. 
The  hiring  of  mariners  for  a  voyage  is  an  executory  contra6l, 
the  fervice  muft  be  performed  before  the  wages  become  due* 
There  are  many  things  that  will  difpenfe  with  the  a&ual  fer- 
vice, fuch  as  ficknefs  and  any  accidental  infiriAity  that  happens 
after  the  mariner  has  entered  on  his  fcrvices ;  but  then  the  ma- 
riner is  ufually  in  the  fhip,  and  the  fliip  is  earning  freight,  fo 
that  there  is  a  fund  out  of  which  the  wages  may  be  paid.    It  has  \ 

been  decided  that  an  embargo  of  a  temporary  nature  does  not 
interrupt  the  contrail.     The  matter  that  comes  to  be  difcuffedf 
is,  whether  this  be  an  embargo  or  an  a£t  of  hoftility  ?  For  if 
Nthis  be  an  a6l  of  hoftility  it  difcharges  the  party  to  a  marine 
contrail  from  performance.    An  embargo  is  merely  temporary, 
nod  has  no  feature  of  hoftility,  inafinuch  as  it  may  be,  and  in 
experience  often  is,  laid  on  fhips  belonging  to  the  fubjeils  of 
the  power  which  impbfes  it  t  and  fometimes  it  is  impofed  by 
.    friendly  powers  to  prevent  intelligence  from  being  given  to 
their  enemies  with  whom  they  are  at  war,  or  for  otlur  urgent 
occafions  to  be  juftified  only  on  a  principle  of  neceffjty  and  felt 
prefervation.     In  ail  thefe  cafes  the  mariner  is  ferving  aboard 
his  fhip,  and  in  the  a£lual  employ  of  the  mailer.     The  latter 
has  a  controul  over  his  crew,  and  in  fome  fort  over  his  cargo. 
r     For  he  may  land  his  cargo  and  difmifs  his  mariners.     Here 
was  a  complete  interruption  of  the  fervice,  and  confequrntly  of 
11     the  contrail.     The  matter  and  crew  were  feparated  from  their 
■    refpe&ive  veflels  and  cargoes.     It  is  found  that  the  crew  were 
\  made  prifoners.     The  notice  of  the  Emperor  of  Rnjfia  declares 
that  the  embargo  fhall  not  be  taken  off  until  the  agreement  of 
the  convention  concluded  in  1798  fhall  have  been  completely 
carried  into  execution.     This  is  a  general  reprifal,  and  falls 
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1803.        within  the  definition  given  by   Vattelj  b.  2.  .c.  18./34I,  £ 
For  he  fays,  If  there  be  any  matter  in  difpute  between  two  Df 
tions,  and  one  call  upon  the  other  to  come  to  a  fair  difcuffion 
Thompson,     of  the  matter,  and  the  ftate  fo  called  upon  refufe,  the  other 
ftate  may  iffue  general  reprifals.     Every  general  reprifal  is  an 
hoftile  aggreffion.     Tlie  Englijh  veffels  detained  at  Narva  were 
burnt     This  was  an  act  beyond  reprifals,  for  the  making  of 
reprifals  is  merely  to  coerce  the  party  againft  whom  it  is 
taken  to  do  juflice.    Every  taking  by  virtue  of  a  general  reprifal 
is  a  fcqueftration  and  detention  quou/que.    We  are  at  prefect  in 
the  fame  fituation  with  regard  to  France.    Our  prefent  reprifkls 
againft  that  country,  though  founded,  I  hope,  in  better  radon 
and  more  confonant  to  juftice,  proceed  upon  the  fame  principle. 
It  has  been  urged  on  behalf  of  the  Plaintiff,  that  the  feizure  of 
the  fhips  will  not  make  a  war,  unlefs  other  hoftilities  follow,  and 
the  event  muft  decide  the  queftion.    To  this  it  may  be  anfwered, 
that  hoftilities  accompanied  and  followed  the  feizurie.   The  battle 
of  Copenhagen  and  the  forcing  of  the  Sound  were  hoftilities;  and 
it  is  found  in  the  fpecial  verdict  that  the  Danes  were  the  allies 
of  Rujffia.     Suppofe  open  war  had  followed  between  Great  Bri- 
tain and  Ru/JSa,  and  then  the  Emperor  Paul  had  died,  and  the 
fhips  had  been  reftored  within  the  fame  compafs  of  time  as  at 
prefent;  according  to  the  argument  the  Plaintiffs  could  not  have 
recovered.     I  cannot  fee  how  the  difference  arifes.     All  hofti- 
lities between  the  two  nations  fubfequent  to  the  firft  feizure 
would  have  been  extrinfic  to  the  contract  and  the  performance 
of  it    From  hence  it  appears  that  no  fervice  was  either  actually 
or  virtually  performed  by  the  cnews  of  thefe  veflels  during  their 
imprifbnment   There  is  a  point  of  view  which  in  my  apprehen- 
fion  will  fet  this  matter  in  a  clear  light :    The  contract  between 
owner  and  mariner  being  reciprocal,  an  action  will  lie  for  the 
1  owner  againft  the  mariner  for  not  performing  his  part  of  the 
contract  and  ferving  him  aboard  his  fhip.     Suppofe  that  in  the 
prefent  inftance  the  Defendant  had  fued  the  Plaintiff,  and  had 
alleged  a  breach  of  the  contract  in  abfenting  himfelf  from  the 
fhip  during  his  confinement     It  muft  be  admitted  that  his  in* 
voluntary  abfence,   occafioned  by  the  violence  of  the  Ruffian 
Government,  would  afford  a  clear  defence  to  the  mariner,  and 
would  be  a  difpenfation  for  the  non-performance  of  his  contract. 
The  owner  then  has  as  good  a  defence  againft  the  claim  of  the 
mariner  for  not  ferving  him,  as  the  mariner  has  againft  the 

owner 
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owner  for  wages.    In  either  cafe  the  law  abfolves  the  owner  and        1803. 
marker  from  the  full  performance  of  the  contrail*  which  is  fufc        ■ 
pended  by  an  hoftile  aggreffion,  the  duration  of  which  in  point  E*  E 

of  time  is  indefinite  and  uncertain.  Confidering  this  reftraint  Thomp*on. 
as  an  interruption  of  the  contrail,  the  rule  which  rauft  govern 
this  cafe  is  clear  and  intelligible ;  the  wages  mull  be  regulated 
by  the  ailual  fervice.  Great  would  be  the  inconvenience  if  the 
contrail  fhould  be  holden  to  have  continuance.  It  might  en- 
dure for  fuch  a  length  of  time  as  to  prove  ruinous  to  the  owner 
of  the  fliip.  If  the  freight  of  the  ihip  were  to  be  paid  by  the 
month  the  like  conftruilion  of  the  contrail  muft  take  place  in 
regard  to  the  freighters,  and  muft  be  equally  ruinous  to  them. 
Such  a  dcciuon  would  be  contrary  to  the  grand  principle  of  the 
marine  law,  which  proteils  the  owners  by  making  the  right  of 
the  mariner  to  his  wages  commenfurate  to  the  right  of  the 
owner  to  his  freight :  for  fo  I  underftand  the  maxim  that  freight 
is  the  mother  of  wages.  In  die  prefent  cafe  the  freight  is  pay- 
able by  the  ton,  and  the  wages  by  the  month.  Supposing  that 
the  freight  had  been  made  payable  by  the  month,  the  fame  ques- 
tion would  arife  concerning  freight  as  is  now  made  concerning 
wages.  We  have  been  much  prefled  with  the  cafe  pf  Hadley 
v.  Clark,  8  T.  R.  259.  That  was  the  cafe  of  an  embargo  laid 
by  the  Government  of  this  country.  Liberty  was  given  by  the 
King's  proclamation,  dated  in  the  next  month  alter  the  em- 
bargo, to  reland  the  goods,  and  neither  the  freighters  nor  the 
owners  of  the  fhips,  for  two  years  and  upwards,  chofe  to  avail 
themfelves  of  this  licence.  The  maxim  cited  out  of  Alcyn  by 
Mr.  Juftice  Lawrence  does  not  apply  to  marine,  contrails,  the 
performance  of  which  is  excufed  by  the  ail  of  the  King's  ene^  N 

mies.  Arguments  have  been  dra>wn  from  cafes  where  mariner? 
have  been  difebled  by .  ficknefs  or  Occident  from  performing 
their  contrail.  In  all  thofe  cafes  the  freight  has  been  earned 
which  furniflied  a  fund  for  the  payment  of  wages.  In  Chand- 
ler v.  Grieves,  the  feaman  only  recovered  his  wages  to  Phila- 
delphia pro  rata  itineris.  In  the  cafe  of  the  mariner's  dying  in " 
the  courfe  of  the  voyage,  it  fhould  feem  that  he  is  entitled  to  a 
proportionate  part  of  his  wages,  unlefs  he  be  excluded  by  the 
"ipecific  terms  of  his  contrail.  So  in  the  event  of  a  capture  and 
recapture,  as  in  the  cafe  of  Luke  v.  Lyde>  as  was  the  freight  fo 
muft  the  wages  have  been  apportioned.  I  perceive  no  difficulty  v 
in  considering  this  contrail  as  fuipended  by  an  ail  of  hoftility. 
. '.  ••  .  It 
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iSo3>        It  is  analogous  to  the  caie  of  a  capture  and  recapture.     It  a 

*~      immaterial  whether  the  contract  be  interrupted  in  the  middle  or 

**LI  determined  towards  the  end  of  the  voyage*  It  is  confon&at  to 
Thomkom.  every  principle  of  equity  end  commutative  juftice  that  the  $& 
of  the  King's  enemies,  inafmuch  as  it  is  a  common  calamity 
fhouki  fall  equally  on  the  freighter  and  the  owner  of  the  veflelm 
regard  to  the  contract  between  them,  and  on  the  owner  of  the  veflei 
and  the  mariner  as  between  them.  If  the  owner  of  the  vdU 
were  to  receive  his  whole  freight,  when  the  veflel  is  hired  by 
the  month,  or  the  mariner  his  whole  wages,  they  would  be  ex- 
empt from  bearing  their  reipcclive  mares  of  an  inevitable  cala- 
mity which  is  common  to  all.  In  all  other  common  calamities, 
as  in  the  cafe  of  wreck  or  recapture,  the  owner  receives  freight 
pro  ratd  itineris  in  the  one  cafe,  or  in  the  latter  event  contri- 
butes to  the  falvage ;  the  wages,  as  the  freight,  muft  abate  pro- 
portionably,  and  on  principle  I  cannot  fee  how  thefe  different 
calamities  arc  diftinguilhable  from  each  other.  We  need  sol 
be  under  any  alarm  left  the  owners  of  the  goods  in  this  aft 
(hould  refute  to  pay  the  freight.  For  the  cargo  is  valuable,  and 
if  they  refufe  to  pay  the  freight  they  muft  abandon  the  cargo- 
The  effecl  of  the  fioilility  is  merely  to  diflblve  the  contract,  if  il 
cannot  be  executed,  or  to  fufpend  it,  if  by  fiibfequent  events  it 
can  be  carried  into  execution  to  the  good  liking  of  both  parti** 
For  thefe  rcafons  I  am  of  opinion  that  the  Plaintiffs  ought  not 
to  recover  their  wages  lor  the  time  that  they  were  prisoners,  and 
did  not  ferve  aboard  their  refpeclive  mips. 

Lord  Alvanley  Ch.  J.      This  is  an-action    for  marrows' 
wages  brought  ngainft  the  owner  on  a  contract  entered  into  be- 
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fcjnfortunately  in  the  prefent  cafe  the  owners  thought  fit  to        1803. 
enter  into  a  different  agreement  with  refpeft  to  freight,  and 
the  rate  by  which  that  was  to  be  afcertained.     We  have  there- 
fore only  an  allegation  in  the  fpecial  verdict  that  the  ihip  was     TaoMP»oir. 
freighted  on  a  voyage  from  London  to  Peter/burgh  and  bade 
again,  and  that  the  freight  was  to  be  paid,  not  by  the  month, 
but  by  the  ton,  provided  the  ihip  performed  and  confummated 
that  voyage.     If,  inftead  of  the  parol  agreement  entered  into 
between  the  merchant  and  the  owner  in  this  cafe,  a  charter- 
party  had  been  executed,  I  believe  there  would  have  been  found 
in  that  charter-party  a  particular  provifo  with  a  view  to  the* 
very  cafe  that  has  happened,  namely,  the  reftraint  and  detain- 
ment of  princes.     In  general  there  is  a  particular  ftipulation 
provided  for  that  event ;  which  fhews  it  is  an  event  which  may 
be  in  contemplation,  and  frequently  is  in  contemplation  of  the 
parties.     The  contract  between  the  owners  and  the  failors  is  a 
general  one ;  and  with  refpe&  to  this  particular  rifk,  all  veffela 
are  known  to  be  expofed  to  it  that  fail  on  foreign  voyages* 
It  is  a  general  contrad  that  they  will  ferve  during  that  voyage ; 
and  therefore,  as  it  appears  to  me,  the  only  queftion  on  thii 
occafion  is,   Did  the  voyage  fubfift,   or  did  it  not?     If  the 
voyage  was  in  fubfiftence,  I  am  of  opinion  that  the  Plaintiffs 
continued  to  earn  wages   as  failors  during  the  whole  time. 
Whatever  their  fituation  might  be,  whether  they  were  under 
the  preflure  of  a  fbperior  force  a&ing  upon  them  contrary  to 
the  law  of  nations  or  not  could  make  no  difference.     If  the 
voyage  fubfifted  they  are  entitled  to  receive  wages,  unlefs  they 
have  by  their  mifcondu&  forfeited  that  right,  or  unlefs  they 
have  entered  into  ftipulations  to  the  contrary.     As  it  is  ob- 
ferved  in  Hadley  v.   Clarke,   the  contract    muft    fpeak  for 
itfel£  and  where  there  is  an  exprefs  and  pofitive  engagement 
to  do  any  thing,  and  a  circumftance  not  within  the  power  of 
either  of  the  parties  occurs,  that  circumftance  cannot  be  alleged 
as  an  excufe  for  not  fulfilling  the  contract.     The  contract  here 
being  that  the  Plaintiff  (hall  ferve  on  board  during  a  voyage 
from  London  to  Peter/burgh  and  back,  it  is  one  voyage.     The 
law  of  Englandhas  (not  I  believe  by  pofitive  ftatutes,  but  by  cori 
ftant  ufage)  impofed  this  burthen  on  the  failors,  that  if  the  fhip 
lhall  by  any  accident  be  prevented  from  finifhing  her  voyage 
they  fhall  lofe  all  their  wages,  unlefs  they  have  made  fbme  ftipu- 
lation to  the  contrary,  or  qon tracked  to  ferve  in  diftinft  voyages, 
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1 803.        or  linlefs  the  owners  hare  received  fome  benefit  in  the  natnr* 
■  of  freight  upon  a  diftinct  voyage.     Now  furely  thia  entitles  the 

Bz*LE        failors  to  a  very  liberal  conftruction  of  this  contrail  with  refpeft 
TvoMrsov.     fcxthemfelves :  for  if  the  owner  be  not  able  to  perform  his  con- 
trail with  the  merchant,  whereby  he  lofes  his  reward}  they 
mult  likewife  lofe  every  benefit  which  might  refult  to  them.    I 
cannot  admit  that  the  nature  of  the  contrail  between  the  mer- 
chant  and  the  owners  can  have  any  effe£l  on  the  contraft 
between  the  failors  and  the  owners,  nor  are  the  failors,  when 
they  demand  their  wages,  to  be  told  that  in  confequence  of  the 
peculiar  nature  of  the  contrail  for  freight  the  owners  gain  no 
greater  freight  than  if  the  detention  had  not  taken  place.    I 
agree  with  my  Brother  Heathy  that  the  cafe  muft  be  considered 
in  the  fame  light  as  if  the  freight,  inftead  of  being  at  fo  much 
per  ton  had  been  at  fo  much  per  month ;  and  then  I  admit, 
that  in  cafe  of  capture  or  otherwife  the  fame  arguments  would 
in  a  great  meafure  have  arifen  as  between  the  owner  and  the 
merchant,  as  between  the  owner  and  the  mariners.     I  have 
very  little  doubt,  though  my  Brothers  feem  to  doubt,  upon  this 
point,  that  the  owners  would  have  been  entitled  to  freight  at  fo 
much  per  month  during  the  whole  time,  unlefs  the  merchant 
had  Stipulated  to  the  contrary.     Let  us  now  inquire  what  effeft 
thefe  ails  of  the  Ruffian  Government  had,  whether  they  put  an 
end  to  the  voyage  or  divided  it  into  two  parts  ?     On  thefe  arti- 
cles the  contrail  muft  be  confidered  as  entire ;  and  as  long  si 
that  contrail  fubfifts  there  can  be  no  fuch  thing  as  an  interrup- 
tion ;  it  is  either  entirely  at  an  end  or  entirely  fubfifts.     I  ad- 
.   mit  that  capture  puts  an  end  to  the  contrail :  but  I  do  not 
admit,  nor  do  the  cafes  eftablifh  that  capture  one  day  and  re- 
capture the  next  will  put  an  end  to  the  contra£t ;  and,  with 
great  deference  to  that  diShtm  of  Lord  Chief  Juftice  Eyre  if 
the  cafe  of  Curling  v.  Long,  I  think  that  capture  and  re- 
capture do  not  put  an  end  to  the  voyage.     Capture  followed 
by  a  total  lofs  does;  but  capture  followed  by  recapture  does 
not,  and  God  forbid  it  fhould ;  for  when  a  flap  is  taken  infra pra» 
Rdia  hqftis  and  becomes  the  prize  of  the  enemy,  if  capture  puts 
an  end  to  the  voyage  the  failors  are  not  interefted  to  retake  the 
veffel,  for  although  the  crew  fliould  rife  on  the  enemy  and  re- 
capture and  bring  back  the  fhip,  they  are  to  be  told  fhe  has  been 
'captured,  which  puts  an  end  to  their  contrail  for  wages.    It  has 
indeed  been  contended  that  the  mariners  in  this  cafewereguiltyof 
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d  breach  of  duty  in  fubmitting  to  a  fuperior  force,  and  thereby        1803. 

loft  their  wages.     By  the  law  if  the  owner  has  loft  his  fhip,  the       : — 

mariners  will  lofe  their  wages :  but  this  is  not  on  the  ground  C*L* 

that  the  mariners  have  fubmitted  to  a  fuperior  force,  but  be-  ThcHi  ion. 
caufe  the  owner  having  loft  his  fhip,  the  freight  and  all  the 
fruits  of  the  voyage  are  loft,  and  therefore  the  failors  fliall  not 
be  entitled  to  wages.  Suppofe  the  fliip  is  out  of  the  cuftody  of 
the  mafter  and  crew  for  one  day,  and  is  recaptured  the  next, 
and  the  owner  receives  all  the  fruits  of  the  voyage  in/the  fame  * 
manner  as  if  {he  had  not  been  taken,  is  the  contrail  for  failor's 
wages  to  be  at  an  end  ?  I  cannot  fubferibe  to  the  doftrine  that 
any  tranfitory  aft  of  pofitive  hoftitfty  is  to  fuperfede  the  contraft. 
I  apprehend  that  the  contrary  has  been  frequently  determined.  .  • 
I  believe  that  embargoes  have  often  been  laid  on  in  foreign  ports, 
not  merely  on  veffels  by  way  of  caution,  as  was  done  in  the  cafe 
of  Hcdley  v.  Clcoke,  but  by  way  of  fecurity  againft  a  fuppofed 
aggrefiion ;  and  am  I  to  be  told  that  fuch  afts  put  an  end  to  the 
contrails  for  wages,  though  the  embargo  be  taken  off  the  next  , 
moment  ?  Suppofe  the  Rtiffians^  hearing  that  we  had  committed 
an  aft  of  aggreflion  againft  them,  refolved  to  detain  our  {hips  in 
their  ports,  and  that  the  faft  of  our  having  done  fo  fhould  turn 
out  to  be  unfounded,  and  in  a  week's  time  news  fhould  arrive 
that  the  veflels  were  reftored.  It  is  not  contended  that  if  the 
crew  had  remained  on  board  the  detentiQn  could  have  amounted 
to  a  capture.  There  is  an  end,  therefore,  of  the  argument 
founded  on  the  quo  animo.  The  embargo  cannot  amount  to  a 
capture  unlcfs  it'  be  accompanied  by  afts  different  from  thofe 
which  attend  a  common  embargo.  If  then  an  embargo,  though 
not  laid  on  merely  for  the  fake  of  fecurity,  but  by  way  of  retalia- 
tion, when  not  accompanied  with  circumftances  of  extraordinary 
rigour,  or  carried  beyond  the  ufage  of  the  law,  would  not  put 
an  end  to  the  contraft,  we  are  to  confider  whether  the  circum- 
ftances which  occurred  in  this  cafe,  of  the  mafter  and  mariners 
being  taken  out  of  the  fliip,  of  the  fhip  itfelf  being  taken  into  the 
pofTefiion  of  the  Riiffiansy  and  the  crews  fent  up  into  the  country 
and  treated  with  rigour,  will  make  any  difference.  I  wifh  the  law 
of  England  had  prcvided  for  thofe  cafes  in  which  parties  may 
abandon,  and  had  declared  when  it  fhould  be  competent  to  the 
owner  or  failors  £0  pronounce  the  contraft  at  an  end.  But  unfor- 
tunately the  fame  rules  have  not  been  adopted  in  this  country 
which  prevail  in  fome  foreign  countries  with  refpeft  to  right  of  . 

abandonment, 
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1803.  abandonment,  if  the  embargo  lafta  beyond  a  certain  time.  I  hope, 
—  ■  ■  however,  that  fuch  will  in  future  be  provided  again  ft  by  the 
"LI  charter-parties  and  articles  which  the  merchants  of  Great  Iiritai» 
noJtMoH.  fubferibe.  Suppofe  this  embargo  not  to  have  been  laid  on  pro- 
fefledly  with  a  view  to  appropriate  the  captured  veuels  to  the 
Ruffian  Government,  but  by  way  of  detention  until  fatisfa&ion 
fltould  be  obtained  frpm  tlie  Britf/k  Court,  and  that  it  had  been 
followed  up  with  fuch  a  degree  of  rigour  and  for  inch  a  length 
of  time  that  it  would  have  been  impoffible  to  lay  that  the  tailor* 
were  bound  to  continue  with  the  (hip;  ftill,  I  lay,  that  in  the 
preient  cafe  the  parties  have  agreed  that  the  embargo  mould 
not  have  the  effect  of  diffolving  the  contract.  For  it  is  to  be 
remembered  that  the  mariners  were  not  permitted  to  remain  on 
board  earning  their  wages,  but  were  removed  up  the  country. 
Did  they  then  come  back  on  any  irefii  contract?  Was  there  any 
intimation  to  them  that  there  was  an  end  of  the  voyage  ?  No 
fuch  thing  appears.  Now  I  lay  if  cither  of  thefe  parties  had  a 
right  to  put  an  end  to  the  contract,  yet  neither  of  them  exerched 
that  right.  The  captain  considered  the  mariners  as  his  crew, 
and  they  him  as  their  mailer,  and  offered  to  do  any  thing  they 
could  for  the  benefit  of  the  owners  in  that  diftant  part  of  the 
world,  by  completing  the  voyage  and  bringing  the  fhip  home. 
Had  they  refilled  fo  to  do,  the  owners  would  perhaps  have  pro- 
cured another  crew.  Abandonment  does  neceanrily  pnt  an  end 
to  the  contract  between  the  owner  and  the  failors.  The  injured, 
indeed,  bad  a  right  to  fay  to  the  underwriter  that  there  was  a. 
total  loft,  for  the  nnured  are  fectated  by  the  policy  as  well  again*, 
detention  of  princes  as  againft  capture.     The  right  to  abandon. 
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by  the  aft  of  the  Ruffian  Government,  had  been  (lopped  by  the  1 803. 
aft  of  God.  Suppofe,  in  confequence  of  ftormy  and  tempeftu- 
ous  weather,  they  are  obliged  to  winter  in  foreign  parts,  and  the 
crews  are  under  the  neceffity  of  abandoning  their  vefiel  in  cold  Thompson. 
climates,  if  there  be  no  ftipulation  to  the  contrary  the  owner 
will  have  his  freight  notwithftanding,  Unlefs,  therefore,  the 
nature  of  the  aft  of  the  Riiffian  Government  completely  alters 
its  effeft  in  point  of  law,  there  being  no  difference  with  regard 
to  inconvenience,  the  cafe  muft  be  governed  by  the  principle 
laid  down  in  Paradine  v.  Jane.  The  parties  know  what  they 
are  about ;  they  contraft,  the  one  for  the  voyage  and  the  other 
to  carry  the  cargo  at  fo  much  per  ton.  The  failors  have  gone 
the  voyage  to  Peter/burgh  and  they  have  come  back.  In  their 
contraft  they  laid,  we  will  be  paid  fo  much  per  month.  It  ap- 
pears to  me,  therefore,  in  the  firft  place,  that  an  embargo  does 
not  neceflarily  put  an  end  to  the  contrail,  though  I  do  not  fay 
that  there  may  not  be  cafes  where  it  may  amount  to  a  total  lofs. 
But  I  cannot  think  that  it  is  abfolutely  neceflary  to  confider  this 
detention  as  a  capture.  It  was  a  detention  which  might  poflibly 
be  intended  to  be  a  capture  in  a  certain  event,  and  if  that  event 
had  taken  place  it  would  have  been  a  capture.  In  confidering^ 
this  cafe  I  lay  great  ftrefs  on  the  conduft  of  the  parties.  Poflibly 
the  Defendant  was  abfolved  from  his  contraft  with  the  failors, 
and  if  he  had  thought  fit,  by  the  language  of  the  articles,  he 
might  have  hired  other  failors.  But  he  has  hot  done  fo.  Both 
the  captain  and  the  failors  have  elected  by  their  conduft  to  con- 
fider themfelves  as  afting  under  that  contraft.  However  the 
Emperor  of  Riijfia  might  think  proper  to  feparate  the  crew  from 
the  fhip  and  take  the  command  from  their  mafter,  the  failors 
boldly  and  faithfully  did  their  duty  to  their  commander,  and  did 
not  avail  themfelves  of  the  opportunity  of  deferring  the  fhip, 
which  if  they  had  done  I  will  not  fay  what  the  confequences 
might  have  been,  for  a  feaman  is  not  bound  to  fubmit  to  all 
forts  of  hardfhips.  In  this  cafe  every  man  on  board  did  his 
duty,  in  confequence  of  which  the  fhip  was  brought  fafe  to  the 
port  of  delivery  and  earned  her  freight.  In  Blight  v.  Page  it 
was  ftrongly  urged  that  as  the  fhip  was  abfolutely  prevented 
from  going  into  a  foreign  port,  where  fhe  was  to  be  furnifhed 
with  a  cargo,  both  parties  ought  to  bear  the  lofs  equally.  But 
the  Court  faid  that  as  the  merchant  had  ftipulated  to  furnifii  a 
cargo  he  was  bound  to  perform  his  contraft.  Embargo  is  a  com- 
mon incident  in  all  voyages  when  Great  Britain  is  at  war  with 

other 
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1803.        other  countries.     However  this  incident  may  be  confidered  in 
the  charter-party  it  certainly  has  been  kept  out  of  fight  in  die 

Bn.Lt  contract  with  the  mariners.  Now  why  did  not  the  fliip-owoer 
Tmoupio*.  ftipulatc  witli  the  mariners  that  in  cafe  of  detention  they  would 
not  continue  to  earn  their  wages.  It  was  perfc&ly  competent 
to  them  ti>  to  do,  and  I  truft  that  in  future  they  will  do  fb:  for 
on  the  true  principle  of  Iladlry  v.  Clarke  and  Jili^ht  v.  Pagt, 
witli  which  c;;fes  I  am  not  difpofed  to  quarrel,  if  the  party  do 
not  provide  ngaJnft  that  which  is  a  common  rifle,  but  make)  a 
general  contract,  lie  mult  fufler  for  his  neglect.  The  only  qu<£ 
lions  in  this  cafe  are,  Did  this  voyage  fubfift?  and  has  thefaikr 
n  right  to  recover  his  monthly  wages  fur  all  the  time  which  he 
iiirvcd  during  that  voyage?  I  am  of  opinion  that  he  has  not  for- 
feited his  wages  by  any  a£l  of  his  own;  that  the  voyage  fubfif.ui, 
that  during  the  continuance  cf  the  voyage  his  wages  were  going 
011,  and  that  he  has  a  right  to  recover  them. 

Judgment  for  the. Defendant, 


ACqsjitf-       The    Matter,    Wardens,    and    Commonalty    of  tbft 
Butchers'  Company  r.  Bullock. 
Ap«i.]rj(ifi."j.  -i^eut  OH  a  by-law.     The  declaration  recited  a  charter  inew- 
poCM  by  on*  <■(  porating  thefociety  of  the  art  or  myftery  of  butchers  witbi 

!u!  S".™™'1  the  c''y  °f  London,  the  liberties  and  fuburbs  thereof,  and  within 
■  places  whatfocver  within  the  fpace  of  n» 
,  -.  miles  from  the  faid  city  of  London  by  the  name  of '  The  Malta 
liihinihtirju-  Wardens,  and  Commonalty  of  the  Art  or  Myftery  of  Butclm* 
ijjfflii    :-    - 
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offer  or  put  to  iale  or  fell  any  flefh  upon  the  faid  day,  and  that 
any  perfon  who  fhould  offenfl  contrary  to  any  part  of  that  or- 
dinance fhould  forfeit  and  pay  to  the  (aid  mailer,  wardens,  and 
commonalty,  for  the  firft  time  20*.,  for  the  fecond  time  405., 
and  for  every  time  after  3/. ;  and  that  the  Aims  of  money  for- 
feited fhould  be  to  the  ufe  of  the  mafter,  wardens,  and  com- 
monalty, and  the  action  ihould  be  brought  in  their  name ;  and 
alio  that  if  any  member  of  the  faid  company  within  the  city  of 
London^  the  liberties  or  fuburbs  thereof,  or  within  any  other 
place  within  the  faid  fpace  of  two  miles  from  the  iaid  city  of 
London^  did  or  ihould  thereafter  infringe,  break,  or  not  duly 
obferve  any  aft,  order,  or  ordinance  in  thofe  orders  or  ordi- 
nances exprefied  or  contained,  and  ihould  thereby  incur  any 
penalty,  fine,  or  forfeiture  in  the  iaid  order  or  ordinances  con- 
tained, and  ihould  or  would  deny?  refufe^  or  negle£  to  pay  fuch 
fum  or  funis  of  money  as  ihould  happen  at  any  time  thereafter 
by  him  or  them  to  be  forfeited  or  due  to  the  iaid  mafter,  war- 
dens, and .  commonalty  for  any  pain,  penalty,  or  forfeiture  or 
breach  of  any  of  the  faid  a&s,  orders,  or  ordinances,  it  ihould 
be  lawful  for  the  iaid  mafter  and  wardens  to  recover  fuch  penal- 
ties, Sfc.  by  a£tion  of  debt  in  any  of  His  Majefty's  courts  of  re- 
cord at  Weftminjler.  It  then  ftated  a  confirmation  of  the  by- 
laws and  notice  to  the  Defendant;  and  proceeded  to  allege  a 
breach  of  the  by-law  by  the  Defendant  in  expofing  to  fale  meat 
on  a  Sunday,  "  whereby  the  Defendant  forfeited  to  the  Plain- 
tiffs for  his  iaid  offence  the  fum  of  20&,  and  which  faid  fum  of 
30$.  he  the  faid  Defendant  afterwards,  to  wit,  on,  &>c.  was  duly 
requefted  by  die  faid  Plaintiffs  to  pay  to  them,  to  wit,  at,  Src; 
but  the  Defendant  then  and  the^c  wholly  refufed  and  neglected 
to  pay  the  fame.'  By  reafon  whereof  an  a&ion  accrued,"  tyc. 
The  caufe  was  tried  before  Lord  Alvanky  Ch.  J.  at  the  Guild- 
Jkall  Sittings  after  laft  Hilary  term,  when  a  verdict  was  found  for 
the  Plaintiffs,  with  liberty  to  the  Defendant  to  move  that  a  non- 
iiiit  might  be  entered* 

Accordingly  Bayley  Serjt  on  a  former  day  obtained  a  rule  ni/i 
for  entering  a  nonluit  or  fetting  afide  the  verdicl  and  granting  a 
new  trial.  He  moved  on  two  grounds;  firft,  that  the  by-law 
-upon  the  face  of  it  was  bad,  iince  it  profelfed  to  regulate  the 
trade  of  Butchers  out  of  the  limits  to  which  the  charter  extend- 
ed ;  for  the  words  of  the  by-law  were,  "  that  no  perfon  exer- 
dfing  the  trade  and  inhabiting  within  the  faid  city,  #c.  fhould 
keep  open  fli&p  on  a  Sunday"  without  adding  within  the  iaid 

vol.  in.  f  f  '  city, 
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city,  to  which  limits  he  contended  the  by-law  ought  to  havebeeft 
confined  in  its  terms.  Secondly,  That  at  the  trial  the  Plaintifi 
had  foiled  in  proving  a  demand  of  the  fum  forfeited,  which  by 
the  terms  of  the  by-law  was  made  neceffary,  and  was  alleged  in 
the  declaration. 

Shepherd  and  Bejl  Seijts.  ihewed  caufe,  but  were  flopped  by 
the  Court  from  arguing  the  firft  point,  which  they  faid  might 
be  brought  on  by  motion  in  arreft  of  judgment.     With  refye& 
to  the  fecond  objection,  they  infilled  that  the  demand  alleged  in 
the  declaration  did  not  amount  to  a  ipecial  demand,  but  was  no- 
thing more  than  a  licet Japius  requi/ttus,  and  therefore  need  wt 
be  proved,  unlefs  made  neceffary  by  the  terms  of  the  by4m\ 
that  the  by-law  created  a  duty  in  the  party  to  pay  immediately 
he  committed  the  offence,  and  that  as  the  offence  was  committed 
by  his  own  ail,  and  lie  could  not  be  ignorant  of  the  penalty  whfck 
he  thereby  incurred,  it  was  his  bufmefs  to  pay  without  snj 
formal  demand  on  the  part  of  the  company.     They  referred  to 
1  Roll.Abr.Jb.468.pl. 6.  where  it  is  faid,  If  A.  is  indicted  in* 
leet  for  an  encroachment  in  the  highway,  and  afterwards  A  dies 
and  B.  his  heir  continues  the  encroachment,  and  on  this  an  oedtf 
is  made  in  the  leet  that  B.  fhall  reform  the  encroachment  uadtf 
a  penalty  of  4c*.,  and  for  not  reforming  thereof  the  lord  of  tk 
leet  brings  pn  action  of  debt,  he  need  not  allege  that  B.  id 
notice  of  the  order  made;  and  James  v.  Ptttney,  Cro.  Car. 4^ 
to  the  fame  eflbc~l.     They  obferved  that  though  it  was  true  if 
any  thing  were  to  be  done  previous  to  the  commencement  & 
the  a&ion  the  declaration  muft  allege  it  to  have  been  done,  J* 
in  this  cafe  the  words  of  the  by-law  were  "  fhall  deny,  refbfe 
or  neglect,"  the  laft  of  which  words  clearly  did  not  import  tW 
any  previous  demand  need  be  made;  for  though  no  fuch  demanl 
be  made,  yet  if  the  party  offending  docs  not  pay  he  neglecb  to 
pay ;  that  if  a  demand  was  not  rendered  neceffary  by  the  ten* 
of  the  by-law  it  was  not  required  by  the  declaration,  fince  ft* 
averment  that  the  Defendant  was  duly  requefted  might  be  ifr 
ferred  to  the  fervice  of  the  writ,  and  that  even  if  the  averment 
•could  not  bear  that  conftruclion  it  might  be  confidered  as  in* 
pertinent,  and  therefore  need  not  be  proved, 

Baglty  Serjt.  in  fupport  of  the  rule,  admitted  that  where  a  bf* 
law  is  filcnt  refpccling  any  demand,  an  aclion  of  debt  vokj  be 
maintained  without  a  previous  demand,  but  contended  that  tie 
particular  terms  of  the  by-law  in  queflion  had  rendered  fuckd* 
*nftiid*iK<reflaiy:  that  although  the  word  negleii  atone  might** 
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have -implied  the  neceffity  of  a  demand,  yet  being  coupled  with 
the  words  deny  and  refufe  it  muft  be  taken  to  mean  a  negleft 
after  demand ;  and  if  it  could  bear  that  fignification  the  Court 
■  would  be  inclined  to  adopt  it  in  a  cafe  where  the  penalty  being 
extremely  fmall,  the  cofts  of  an  aftion  might  exceed  that  penalty 
■I  before  the  Defendant  had  an  opportunity,  of  putting  a  flop  to  it 
m  by  paying  the  fum  forfeited ;  that  fuch  probably  was  the  reafon 
I  nhy  the  words  "  deny,  refufe,  or  negleft"  were  introduced  by 
m  •  the  company  into  the  by-law ;  he  obferved  that  this  declaration 
i,b  Was  fettled  by  the  late  Mr.  Serjt  Adair  and  the  prefent  Lord 
di  Clflef  Juftice  of  the  King's  Bench,  who  had  deemed  it  neceflkry 
gi  to  introduce  an  averment  of  a  requeft,  from  which  it  may  be  in-* 
pg  fined  that  they  thought  a  requeft  effential,  or  at  leaft  that  it  was 
^i  •  queftionable  point 

as  *  Cur.  adv.  yuU. 

mtf  There  being  a  difference  of  opinion  among  the  learned  Judges 
"^itbey  delivered  their  judgments  this  day  Jeriatim. 
^  Chambre  J.  As  the  ift  obje&ion  taken  in  this  cafe  appears 
-gUpon  the  record,  it  is  not  neceflkry  for  us  to  confider  it  in  this 
^ftmge  of  the  proceedings.  The  other  obje&ion  is  founded  in  a 
^iftppofed  defe6t  of  evidence  at  the  trial,  the  Plaintiff  having 
JUled  In  proving  a  demand  of  the  penalty.  The  declaration 
j^jlites  a  particular  requeft,  but  if  that  be  unneceflary  it  is  not 
^pabtended,  nor  indeed  can  it  be,  that  it  is  any  thing  more  than 
lufage.  It  is  urged,  however,  that  though  the  exprefi 
of  the  by-law  may  not  perhaps  have  made  a  demand  ne- 
ry,  yet  that  fo  ftrong  an  indication  of  intent  that  there 
^tfbould  be  fuch  a  previous  demand  is  manifefted  in  the  difpofi- 
of  the  words  on  which  this  queftion  arifes  as  will  induce  the 
t  to  hold  fuch  demand  neceflary.  One  part  of  the  by-law 
itutes  the  offence  and  gives  the  penalty;  another  part  de- 
res  how  that  penalty  fhall  be  recovered.  I  am  not  aware, 
that  the  divifion  of  the  claufes  affords  any  inference 
Support  of  the  Defendant's  argument  The  fale  of  meat  on 
ay  is  the  offence ;  the  penalty  attaches  on  the  commiffion 
t  offence,  and  the  whole  corporation  is  authorized  to  fue  on 
*al,  refufal,  or  negle&  of  payment ;  on  the  laft  of  thefe  terms 
"Whole  queftion  turns.  Before  we  deprive  thefe  words  of 
**"  proper  meaning  we  ought  to  be  aflured  that  they  would  be 
*>iguous.or  repugnant  to  fbmethingelfe,  unlets  a  meaning  were 
ed  to  them  different  from  the  ordinary  acceptation.     Quaties 

f  f  %  nulla 
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nulla  ambiguitas  in  verbis,  nulla  expafitio  contra  verba  e*J>rtJJe 
ficmia  ep.  There  do  not  appear  to  be  any  three  words  m 
the  Englijh  language  more  innocent  of  ambiguity  than  the 
words  deny,  rcfiile,  or  neglect.  The  word  deny  certainly 
plies  a  previous  rcqucil,  and  fa  does  the  word  refuie,  though 
in  fume  ibrms  of  pleading  indeed  the  hitter  ha*  not 'that  fignifr 
cation,  as  where  in  a  declaration  it  is  alleged  that  the  Defend- 
ant hath  refufed  and  ftill  does  refine.  In  this  cafe,  howewt 
I  think  it  does  imply  a  requeft,  but  the  by-law  goes  farther  ssA 
adds,  if  the  party  often  ding  mgtfc},  which  means  nothing 
than  if  he  omit.  It  has  been  obferved  that  the  penalty  confc- 
qnent  upon  the  offence  being  very  fiuall,  if  an  a&ion  were 
r.ienced  without  a  previous  demand  il  might  create  unnece 
expencc.  That  con  fid  oration,  however,  cannot  induce  u>  a 
alter  (he  by-law.  It  is  admitted  indeed  that  if  no  fuch  wwA 
had  been  introduced  into  the  by-law,  the  Plaintiffs  by  ik 
general  operation  of  law  would  have  been  entitled  to  recow 
the  penalty  without  any  previous  demand.  It  is  true  ibaitbi 
company  might,  if  they  pleafcd,  reftrain  that  right,  but  I  4 
not  find  a  iingle  cxpreffion  wlu'ch  evidences  their  intention  6 
to  do.  It  is  faid  that  the  word  negleft  is  qualified  by  the 
companying  words;  but  is  that  fo?  The  words  are  dlyoinfli; 
the  meaning  is,  if  the  offending  perfbn  deny,  or  if  he  reniie,  * 
even  if  he  neglect  to  pay,  he.  lhnll  be  liable  to  an  aclion.  TV 
only  objection  to  this  conftrueiion  is,  that  the  claule  *nii 
directs  in  what  manner  the  penalty  (hall  be  recovered  is  thent" 
rendered  nugatory,  fince,  according  to  this  construction,  bV 
claufe  will  have  no  other  effect  than  would  have  refulted 
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of  twenty  {hillings,  for  expofing  meat  to  fale  en  a  Sunday:  they       .1803. 

have  ftated  in  their  declaration  an  a&ual  demand  or  requeft     -^ 

-  made  to  the  Defendant  to  pay  the  penalty,  and  they  have  failed      ^  of'the'* 

in  proving  it.     The  queftion  between  us  is,  Whether  this  alle-     Butch  m' 

gation  is  mere  furpluiage,  or  whether  the  demand  is  not  made       °mpant 

iiibftantially  neceflary  by  the  terms  of  the  by-law?  I  think  an      Bollock. 

m&ual  demand  is  neceflary.     The  company  are  authorized  by 

their  charter  to  make  by-laws  for  the  regulation  of  the  trade, 

not  only  among  their  own  members,  but  alfo  among  all  per- 

fons  who  exercife  the  trade  within  the  city  of  London  or  two 

miles  thereof.     The  by-law  in  queftion  infli&s  a  penalty  of 

twenty  fhillingp^not  on  all  who  Jell  meat  on  a  Sunday,  but  on 

all  who  keep  open  (hop  or  offer  meat  to  fale  on  a  Sunday;  and 

it  has  this  claufe,  that  if  any  one  fhall  deny,  refu/e,  or  negleti 

to  pay  the  penalty  the  lame  fhall  be  recovered  by  a&ion  of 

debt.     Now  as  this  by-law  affe&s  ftrangers  as  well  as  members 

of  the  corporation,  fince  it  refpe&s  a&s,  which  are  not  necefr 

\,  iarily  penal,  but  are  open  to  explanation,  and  may  be  inno- 

>  '.cent  or  penal,  according  as  they  are  explained,  and  as  it  in- 

('*  fli£ts  a  penalty  of  twenty  (hillings  only,  which  is  much  lefs  than 

'r'  the  mere  cofts  of  a  writ,  when  I  am  called  upon  to  fay  whe- 

r'*  Iher  this  claufe,  which  declares  under  what  circumftances  the 
v  ■ 
i    a&ion  of  debt  fhall  be  brought,  has  no  meaning  at  all,  and  is 

?~*jnere  furplufage,  or  whether  it  has  a  iheaning  and  is  intended 

i   Sot  the  relief  or  fecurity  of  thofe  who  may  be  charged  with 

tm  ■  offending  againft  it,  I  own  I  cannot  hefitate  in  delivering  my 

IT  opinion  that  it  fhould  receive  the  milder  interpretation.     But 

^  if  I  thought  the  by-law  fo  equivocal  as  to  be  fairly  open  to 

3  ^either  interpretation,  I  ftill  fliould  lean  to  that  expofition  which 

t   the  company  themfelves  hpve  put  upop  it  by  the  form  in  which 

S  they  have  declared.     The  words  of  the  claufe  in  queftion  are* 

■a  «*  if  any  one  fhall  deny,  refufe,  or  negle£l  to  pay."      It  is 

M"  agreed  on  all  fides  that  if  this  claufe  had  been  omitted,  the 

£  offender  would  have  been  liable  to  an  a&ion  of  debt  without 

—  any  previous  demand.     The  queftion  is,  Whether  thefe  words 

l_   mean  only  that  he  fhall  in  all  cafes  be  liable  to  an  action,  or 

*     whether  only  in  cafes  of  denial  or  refufal,  or  of  negleft  under 

particular  circumftances.     A  man  cannot  well  deny  or  refufe 

~    till  he  is  charged  with  an  aft  or  requefted  to  do  it :  both  thefe 

~  words,  therefore,  imply  a  previous  demand.      With .  refpeft 

-to  the  word  neglecl,  it  does  not  exclude  the  notion  of  a  prior 

ff  3  requi- 
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requisition,  it  is  not  neceflarily  confined  to  an  omiffion  before 
demand,  for  a  man  may  neglect  to  do  a  thing  after  he  is  re- 
quested to  do  it     It  is  in  this  refpect  equivocal.     A  man  may 
neglect  to  do  a  thing  after  requcft,  or  he  may  neglect  before. 
The  word  therefore  being  thus  equivocal*  I  think  with  my 
Brother  Bayley  (to  whom  indeed  I  am  indebted  for  alnoft 
every  argument  I  can  urge  in  fupport  of  my  opinion)  that  it 
ihould  receive  its  interpretation  according  to  the  company-ifi 
which  it  is  found,  or  in  other  words  according  to  the  context 
"  Deny  or  refiife"  imply  a  prior  notice ;  "  neglect"  may  or 
may  not  require  it  according  to  the  intention  of  thofe  wko 
made  the  claufe:  then  I  will  give  it  that  interpretation  which 
will  make  all  the  words  effective  and  confiftent,  and  not  that 
which  will  take  away  all  meaning  from  the  two  former  worth, 
and  render  the  whole  claufe  nugatory.     By  giving  this  cofr» 
ftruction  to  the  term  "  neglect"  all  the  three  words  will  halt 
an  effective  meaning,  for  a  man  may  neglect  after  demand, 
though  he  neither  denies  the  fact  nor  refufes  to  pay;  he  nay 
on  receiving  notice  engage  to  fend  the  money  to  the  officer  of 
the  corporation  or  to  pay  it  within  a  limited  time,  and  by  ne- 
glecting to  pay  it  may  incur  the  penalty :  and  perhaps  the  cor- 
poration had  doubts  whether  under  fuch  circumftances  he  could 
be  confidered  as  denying  or  refilling  to  pay  unlets  they  made 
another  demand*     The  framers  of  this  by-law  might  have  very 
good  reafbna  for  requiring  a  notice  to  be  given  before  an  adioa 
ihould  be  brought.     The  by-law  binds  themfelves  as  well  as 
all  who  fell  meat  on  Sunday  within  their  jurifiiiction.     Not 
every  fale  was  to  be  penal ;  cafes  of  neceffity  might  afford  aa 
excufe;  the  perfons  charged  might  be  able  to  explain  thefift 
if  notice  was  given  them;  or  they  might  be- ready  to  pay  the 
penalty  without  incurring  the  further  expence  of  cofts  of  Jhit: 
and  if  the  penalty  was  paid  the  corporation  could  gain  nothing 
more  by  bringing  an  action,  the  fuit  at  law  could  be  beneficial 
only  to  the  clerk  or  law  officer  of  the  company.     This  clade, 
therefore,  may  have  been  framed  with  the  view  of  making  a 
notice  ncceflary,  and  to  fave  offenders  from  being  hara&d 
with  writs  and  cofts  of  fuit  by  the  clerk  of  the  company  if  they 
were  ready  to  pay  the  penalty.     It  may  be  faid,  if  this  was 
their  meaning,  why  did  they  not  exprefsly  lay  fo?  I  anfwer, 
they  have  faid  fo,  very  plainly,  though  not  exprefsly,  if  my 
interpretation  be  right :  but  if  the  other  interpretation  is  die 
true  one,  they  have  really  faid  nothing  that  is  effectual.    The 

claufe 
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claufe  will  then  have  this  meaning;  whether  the  perfon  charged 
as  an  offender  denies  the  fa£l  or  not,  whether  he  refufes  to  pay 
or  not,  is  immaterial,  if  he  does  not  9s  foon  as  he  has  fold 
meat  on  a  Sunday  come  immediately  and  pay  his  twenty  ihil* 
lings  to  the  officer,  he  fhall  be  considered  as  guilty  of  neglect, 
and  lhall  be  liable  to  an  action  of  debt.  I  do  not  in  my  con- 
fidence believe  that  this  was  their  meaning;  the  allegation  of 
notice  in  their  declaration  warrants  me  in  laying  they  do  not 
£0  underftagd  their  own  by-law  at  this  day;  and  I  fee  no 
seafon  why  I  mould  join  in  forcing  fiich  an  interpretation  on 
fhem  as  may  be  productive  of  oppreflion,  when  the  milder  in- 
terpretation can  be  attended  with  no  inconvenience  worthy  at-< 
tendon,  for  it  is  a9  <*iiy  to  give  a  notice  as  to  ferve  a  writ;  and 
the  offenders  are  not  in  general  perfbns  who  are  likely  to  run 
Sway  to  avoid  paying  twenty  millings;  they  may  as  eafily  be 
frund  after  notice  as  before.  I  think,  therefore,  in  this  cafe 
•there  mould  be  a  nonfuit  entered. 

Heath  J.      This  matter  appears  to  me  to  lie  in  a  very 
narrow  compafs.     I  can  add  but  little  to  what  has  been  {aid 
jny  Brother  Cliambre.     It  feems  to  me  that  the  corporation 
intended  to  enumerate  every  fpecies  of  non-feafance,  and  hav- 
ing ufed  the  words  deny  and  refufe,  they  fuperadded  another 
word  with  a  different  fignification.      If  *the  word  "  neglect" 
was  intended  to  have  no  other  meaning  than  the  two  preced- 
ing words  why  was  it  added  ?  When  words  are  added  to  words, 
they  are  defigned  to  extend  the  meaning  of  thofe  firft  men- 
tioned.    The  law  is  not  very  curious  in  refpect  of  demands 
previous  to  the  commencement  of  an  action.     If  a  bill  of  ex- 
-change  be  made  payable  on  demand,  bringing  the  action  is 
confidered  as  a  fufficient  demand.      So  in  Hope  v.  dolman, 
H  JKtfi  221.,  to  debt  on  an  annuity  the  Defendant  pleaded  that 
.'it  was  payable  only  if  perfonally  demanded  by  the  Plaintiff, 
and  that  the  Plaintiff  did  not  perfonally  demand  it;  the  Court 
were  of  opinion  that  the  demand  was  not  traverfable  in  that 
a&ion,  though  it  might  have  been  fo  if  an  action  had  been 
►  brought  upon  the  covenant.     It  is  true  that  they  alfo  obferve 
upon  the  circumftance  of  the  requisition  that  a  demand  mould 
l*e  made,'  being  introduced  in  a  parenthefis  in  the  deed :  which 
is  indeed  an  abfurd  reafbn,  and  in  fome  meafure  diminifhes  the 
authority  of  the  report. 

Lord  Alvanley  Ch.  J.     I  am  of  the  ftme  opinion  with  my 
Brothers  Heath  and  Chambre.   I  confider  the  words  "  if  any  per- 
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1 803.        ion  fhall  deny,  refufe,  or  negle&,"  not  as  reftraining  the  right 

—      to  bring  the  action,  but  merely  as  defcriptive  of  the  parties 

Tbe  ™*fthTkC'  again*  wh°m  the  aaion  fhall  be  brought  in  refpeft  of  the  com- 
Botcbkrs'     miffion  of  the  offence.     It  is  (aid  that  great  advantage  would 
arife  from  notice  being  grfen  to  the  offender ;  but  I  can  difcover 
no  advantage  which  is  not  counterbalanced  by  an  equal  dif- 
advantage.     Hardly  any  of  the  flatutes  which  infli6l  penalties 
require  notice  to  be  given  to  the  parties.     The  penalty  is  in- 
flicted by  a  by-law,  of  which  the  Defendant  was  bound  to  take 
notice.      Why  mould    the   corporation    give   notice   to  the 
offender  of  their  intention  to  bring  an  action  but  to  enable  him 
to  remove  himfelf  out  of  the  way  ?    There  being  no  words  in 
the  by-law  which  require  notice,  I  think  that  an  action  accrued 
without  it     The  word  "  neglect"  mull  be  altogether  rejected 
unlefs  we  give  this  interpretation  to  the  by-law.     That  void 
feems  to  have  been  inferted  for  the  purpofe  of  making  the  party 
liable  upon  every  non-performance,  and  would  be  perfe&ly 
ufelefs  unlefs  that  conftruction  were  given  to  it.     I  think  there- 


fore the  Plaintiffs  ought  not  to  be  nonfuitcd. 


Rule  difcharged. 


9  fall,  16. 
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Dann  v.  Spurrier,  (a) 

The  following  certificate  was  fent  to  the  Lord  Chancellor* 
This  cafe  has  been  argued  before  us,  and  we  are  of  opinko 
that  upon  the  legal  conftruction  of  the  faid  agreement,  the  De- 
fendant had  not  a  right  to  determine  the  term  of  21  yean 
thereby  agreed  to  be  granted  at  the  expiration  of  the  firft  feveo 
years. 

Alvanley. 
J  Heath. 
G.  Rooke. 

A.  Chambri- 

(*)  fV</.  **/<•,  p.  399. 
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Wye  v.  Fisher. 

Jtuu  131k 

.IN  this  cafe,  the  Defendant  having  pleaded  the  general  iffue  A  Pontiff 

Non  qffumpjlty  a  plea  of  bankruptcy,  and  a  plea  of  fet-off,  the  an  i(ruc  to  a  plea, 
ITaintiff  joined  iffue  on  the  two  firft  pleas,  and  tendered  an  «rf  demand*  » 

J  .1       rejoinder  where 

iffue  on  the  third;  he  then. demanded  a  rejoinder,  though  the  the  Defendant 
-Defendant  was  under  terms  to  rejoin  gratis,  and  confequently  wa*  under  termi 
the  Plaintiff  was  at  liberty  to  have  added  the  Jimiliter  to  the  the  Court  held* 
third  plea  without   demanding  a   rejoinder;   the   Defendant   ^udbg07^ £" 
not  having  rejoined,  the  Plaintiff  figned  judgment  for  want  afide  without 
of  a  rejoinder.  t&*3f 

Clayton  Serjt.  now  (hewed  caufe  againft  a  rule  nifi  for  letting  have  added  the 
afide  the  judgment  and  fubfequent proceedings  thereon,  and  ad-  ftm^ittr^aDS^* 
xnitted  that  of  late  years  a  rule  had  been  introduced  in  favour  of  . 
Plaintiffs,  allowing  them,  in  cafes  where  the  Defendant  is  under 
luch  terms  as  in  the  prefent  cafe,  to  add  the  Jimiliter  without  any 
demand  of  a  rejoinder;  but  contended  that,  this  beiftg  a  rule  in- 
troduced 
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1 803.  troduced  for  the  benefit  of  the  Plaintiff,  he  was  ftill  at  liberty  to 
wave  it  and  demand  a  rejoinder,  and,  confequently,  the  Defen- 
dant not  having  complied  with  that  demand,  the  Plaintiff  wis 
right  in  figning  his  judgment. 

Shepherd  Serjt  contra,  infilled  that  the  judgment  was  irregu- 
lar, being  iigned  againft  the  Defendant  for  not  doing  that  which 
the  Plaintiff  might  have  done  for  him.  He  obferved,  that  the 
Defendant  was  deceived  by  the  conduit  of  the  Plaintiff;  for  as 
he  knew  the  Plaintiff  might  add  the  Jimiliter,  he  flood  ftill  ex- 
pelling a  notice  of  trial  while  the  Plaintiff  was  figning  judg- 
ment againft  him. 

The  Court  were  of  opinion,  that  as  the  rule  of  adding  the 
Jtmiliier  was  introduced  for  the  benefit  of  Plaintiffs,  they  had  ft 
right  renuticiare jivri  fro fe  introduclo;  but  as  it  was  not  necet 
fary  for  the  Plaintiff  to  have  adopted  this  circuitous^  courfe, 
they  fet  afide  the  judgment  and  fubfequent  proceedings  thereofl 
without  cofts. 


>iM6th         George  Birch  Efquire  v.  The  Bifhop  of  Litchfield 

and  Coventry,  Charles  Oakes  Efquire,  and  John 
Hunt  Clerk. 

in  quart  im  >,edit  (  )  vare  imped  IT.  The  declaration  flated  that  the  Defendants 
the  Defendant  >x  were  fummoned  to  anfwer  the  Plaintiff  in  a  plea  that  they 
JfV*  under°"C  permit  him  to  prefent  a  fit  perfon  to  the  church  of  Hand/worth 
whom ht  claim-  in  the  county  of  Stafford,  and  in  the  diocefe  of  the  faid  bifhop, 
in  fee  ©f  onV  which  was  void  $c.,  and  alfo  to  a  certain  other  church  of  Hoodf- 
wolety  of  the  worth,  %c.  which  was  void  $c.  The  firft  count  flated,  that  on 
rent  to  one  turn  the  28th  of  June  1776  the  Plaintiff' was  feiied  of  the  advowron 
in  every  two  of  the  church  firft  mentioned,  as  in  grofi  by  itfelf  aa  of  fee  and 
one?.  0.  in  her  right,  and  being  fo  feifed,  and  the  church  bein£  vacant,  prefent- 
proper  mrn; (that  ^  one  Thomas  Lane,  his  clerk,  who  was  inftituted  and  indu&att 

the  church,  being   .  «      n  *     1  *%  «  1  n      n  *^n  1 

afterwards  va-     into  the  lame,. and  that  afterwards,*  viz.  on  the  lit  of  October 

Tnder^hom^he  l8o2>  thc  Pontiff  being  fo  feifed  thereof,  the  church  again  bfr 
Plaintiff  claimed,  came  vacant  by  thc  death  of  thc  faid  Thomas  Lane,  and  that  k 

prefented  in  his 

proper  turn ;  that  the  church  being  again  vacant,  the  PL)  in  tiff  prefented ;  and  that  the  church  bqjqf  a 
fourth  time  vacant,  it  belonged  to  the  Defendant  to  prefent.  On  demuirer  to.  ink  plea*  the  Court  heH 
Chat  the  Defendant  had  not  (hewn  a  title  to  prefent,  fioce  he  hid  not  (hewn  whether  the  third  pre&ntatita 
was  by  ufurpation  or  by  agreement,  and  that  it  could  not  he  prefumed  that  the  Defendant  was  entitled  V> 
prefent  in  the  firft  and  fvurth  turn,  and  the  Plaintiff  in  the  fecond  and  third,  fince  the  pie*  Warned  th* 
M.  0.  had  prefented  to  the  firft  turn  in  her  proper  turn,  and  J.  W.  in  his  proper  turn-  Semk  that  if  K 
had  appeared  by  the  plea  that  the  Plaintiff  had  prefented  to  the  third  turn  by  u(Wpation,ha  would  ftill  haft 
been  eutkled  to  the  fourth  turn  by  light. 

belonged 
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belonged  to  the  Plaintiff  to  prefent  a  fit  perfon  to  the  laid  church,        1 803. 
but  the  Defendant  hindered  him,  fyc.  ■ 

The  fecond  count  allied  that  John  Wyrley  Efq.  on  the  9th  of  3x*c* 
July  1767,  at  Handfworth  in  the  county  aforefaid,  was  feifed  as  TbtBiihopof 
of  fee  and  right,  of  three-fourth  parts  of  the  advowfbn  of  the  ^"^  oSi. 
church  fecondly  above  mentioned,  as  in  grofs  by  itfelf ;  that  is 
to  fay,  to  prefent  to  the  faicT  church  in  three  fiicceffive  turns  in 
every  four  turns,  the  whole  into  four  turns  to  be  divided*  And 
being  fb  feifed  to  the  fame  church,  being  vacant,  presented,  as  in 
his  firft  turn  one  John  Birch,  his  clerk,  who,  at  the  presentation 
of.  the  laid  John  Wyrley,  was  admitted,  inftituted,  and  indu&ed 
into  the  fame  in  time  of  peace*  in  the  time  of  His  prefent  Ma* 
jefty.  And  the  faid  John  Wyrley  being  fb  feifed  as  laft  afore- 
faid, and  the  laft  mentioned  church  being  full  of  the  faid  John 
Birch,  the  incumbent  thereof,  the  faid  John  Wyrley  afterwards, 
to  wit,  on  the  1  ith  day  of  January  in  the  year  of  our  Lord 
1 772,  at  Handfworth,  duly  made  and  publifhed  his  laft  will  and 
teftament  in  writing*  and  thereby  devifed,  among  other  things, 
all  his  eftate  of  and  in  the  laft-mentioned  advowfon  to  G.  Birch 
Efq,  and  his  heirs;  and  afterwards,  to  wit,  on  the  day  and  year 
laft  aforefaid,  at  Handfworth  aforefaid,  in  the  county  aforefaid)  ' 

died  fo  feifed  as  laft  aforefaid,  and  without  revoking  or  alter- 
ing his  faid  will,  by  reafon  whereof  the  faid  G.  Birch,  on  the 
death  of  the  faid  John  Wyrley,  became  and  was  feifed  as  of  fee 
a^id  right  of  the  faid  three-fourth  parts  of  the  advowfbn  of  the 
laft  mentioned  church  as  in  grofi  by  itfelf;  and  the  faid  O. 
Birch  being  fo  feifed  as  laft_aforefaid,  the  fame  church  after- 
wards, to  wit,  on  the  28th  day  of  June  in  the  year  of  our  Lord 
1776,  at  Handfworth  aforefaid,  became  vacant  by  the  death  of 
the  faid  John  Birch;  whereupon  the  faid  G.  Birch,  being  fo 
Jetfed  as  laft  aforefaid  to  the  fame  church,  being  fo  vacant  as 
$ftft  aforefaid,  prefented,  as  in  his  fecond  turn,  Thomas  Lane, 
his  clerk,  who,  at  the  prefentation  of  the  faid  G»  Bhvh>  was 
.admitted)  inftituted,  and  inducted  into  -the  fame  in  time  of 
peace,  in  the  time  of  His  prefent  Majefty;  and  he  the  .faid 
G.  Birch  being  fb  feifed  as  laft  aforefaid,  the  fame  church 
afterwards,  to  wit,  on  the  ift  day  of  06iober  in  the  year  of  our 
Lord  1802,  became  and  was  vacant  by  the  death  of  the  faid 
Thomas  Lane,  and  yet  is  vacant;  by  reafon  whereof  it  belongs 
to  the  gift  of  him  the  faid  G.  Birch  to  prefent,  as  in  his  third 
turn,  a  fit  perfon  to.  the  faid  church;  and  the  faid  Bifhop, 

C  Oakes* 
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1803.        C.  Oakes,  and  John  Hunt,  do  unjuftly  hinder,   Sye.  to  the  da- 
■  -  — —       mage,  S;c. 
Hugh  ipjje  jjy^op  pleaded  that  he  neither  had  nor  claimed  uy 

TheBiiinp  of    thing  in  the  faid  re&ories  and  parifh  churches,  but  the  adoiif- 
J?  ud Odim.  fion'  inftitutioni  4*-  a8  ordinary,  #:. 

The  Defendant  Hunt  pleaded  that  he  did  not  hinder  the 
Plaintiffs  from  prefenting,  Sfc. 

The  Defendant  C.  Oakes  pleaded  two  pleas,  fluting  a  deed 
of  grant  between  the  faid  C.  Oakes  and  John  WyrUy,  but 
which  was  loft  by  time  and  accident,  by  which  C.  Oakes  gave 
to  John  Wyrley  the  laft  presentation  in  exchange  for  the  now 
right  of  presentation.  On  thefe  pleas  hTues  were  joined.  He 
then  pleaded,  thirdly,  "  That  the  laid  G.  Birch  ought  not  ID 
have  or  maintain  his  faid  action  againft  him,  becaufe,  protefr 
ing  that  the  laid  G.  Birch  never  was  leued  of  the  whole  of  tht 
laid  advowfon  in  the  faid  firft  count  of  the  laid  declaration  men- 
tioned, or  of  three-fourth  parts  of  the  laid  advowfon  in  the  ft- 
cond  count  of  the  laid  declaration  mentioned,  the  faid  C.  Oaht 
lays,  that  the  faid  church  in  the  laid  firft  count  of  the  laid  de- 
claration mentioned,  and  the  laid  church  in  the  faid  fecund 
count  of  the  faid  declaration  mentioned,  at  the  faid  times, 
when,  fyc.  was  and  ftiil  is  one  and  the  fame  church,  and  not 
other  or  different.  And  that  Mary  Oakes,  deceafed,  in  her 
lifetime,  to  wit,-  on  the  24th  day  of  November  A.  IX  1 73 1,  u 
fehed  of  and  in  one  moiety  of  the  advowfon  of  the  faid  church, 
toprefent  to  the/aid  church  one  turn  in  every  two  turns,  in  graft 
by  itielf  as  of  fee  and  right;  and  the  laid  Mary  Oakes,  being 
lb  leifed,  fhe  the  laid  Mary  Oakes  afterwards,  to  wit,  on  the 
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and  grant  unto  the  faid  John  Oakes  and  his  heirs  the  aforefaid        1803. 
moiety  of  her  the  faid  Mary  Oakes,  of  and  in  the  faid  advowfbn,  ■  * 

to  have  and  to  hold  the  fame  unto  the  (aid  John  Oakes  and  his  Bi*CB 
heirs  for  ever,  as  by  the  faid  indenture  more  fully  appears ;  by'  The  Bifhop  of 
virtue  of  which  faid  laft  mentioned  indenture  the  faid  John  ^^ndOtheri. 
Oakes  became  and  was  feifed  of  and  in  the  faid  moiety  of  the 
faid  advowfbn  as  of  fee  and  right ;  and  the  faid  John  Oakes  be- 
ing fo  feifed  thereof,  afterwards  to  wit  on  the  8th  day  of  June, 
A.D.  1767,  at  Handfworth  aforefaid,  by  a  certain  indenture 
then  and  there  made  between  the  faid  John  Oakes  of  the  one 
part,  and  the  faid  Charles  Oakes  of  the  other  part  (one  part  of 
which  faid  laft.  mentioned  indenture  fealed  fyc.  profert),  the 
faid  John  Oakes  for  the  confiderations  therein  mentioned,*  did 
give  and  grant  to  the  faid  C.  Oakes  and  his  heirs  the  aforefaid 
moiety  of  and  in  the  faid  advowfbn,  to  have  and  to  hold  the 
fame  unto  the  faid  C.  Oakes  and  his  heirs  for  ever ;  by  virtue 
of  which  faid  laft  mentioned  indenture  the  faid  C.  Oakes  be- 
came and  was  feifed  of  and  in  the  aforefaid  moiety  of  and  in 
the  faid  advowfon,  as  of  fee  and  right;  and  the  faid  C.  Oakes 
being  fo  feifed  thereof,  the  faid  church  afterwards,  to  wit,  on 
the  day  and  year  laft  aforefaid,  became  vacant  by  the  death  of  * 

the  faid  John  Oakes ;  whereupon  one  John  Wyrlcy  Efq.  being  then 
and  there  feifed  of  and  in  the  other  moiety  of  the  faid  advow- 
fbn, in  grofs  by  itfelf  as  of  fee  and  right,  prefented  one  John 
Birch  to  the  faid  church  being  fb  vacant,  in  the  proper  turn  of 
the  faid  John  Wyrley;  and  the  faid  John  Birch  upon  that  pre- 
fentation  was  admitted,  inftituted,  and  indu6led  into  the  fame 
church,  and  became  incumbent  thereof;  and  the  faid  John  Birch 
being  fuch  incumbent  and  the  faid  John  Wyrley  being  fb  feifed 
as  aforefaid,  he  the  faid  John  Wyrley  afterwards,  to  wit,  on  the 
nth  day  of  January,  A.D.  1772,  at  Handfworth  aforefaid, 
duly  made  and  publifhed  his  laft  will  and  teftament  in  writing, 
executed  and  attefted  as  by  law  is  required  for  paf&ng  real 
eftates,  and  thereby  devifed  the  faid  moiety  of  the  faid  John 
Wyrley,  of  and  in  the  faid  advowfon  to  the  faid  G.  Birch  and 
his  heirs;  and  afterwards,  to  wit,  on  the  day  and  year  laft 
aforefaid,  at  Handfworth  aforefaid,  died  fb  feifed  as  laft  afore- 
faid, without  revoking  or  altering  his  faid  will;  by  virtue? 
whereof  the  faid  G.  Birch  became  and  was  feifed  of  and  in 
the  faid  laft  mentioned  moiety  of  the  faid  advowfbn,  as  of  fee  and 
right ;  and  the  faid  C.  Oakes  being  fb  feifed  of  the  (aid  firft  men- 
tioned 
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1803.  tioned  moiety  of  and  in  the  (aid  advowfon  as  afbrefiud,<hefti& 

church  afterwards,  to  wit,  on  the  28th  day  of  June,  A.  D.  1776, 

Bl*CM  became  vacant  by  the  death  of  the  faid  John  Birch;  whereupon 

The  Btfhop  of  the  faid  George  Birch  then  and  there  prefented  to  the  find  church, 

l^iaiOchcnu  b^MS  ^°  vacant>  one  Thomas  Lane,  his  clerk,  who  upon  that 
prefentation  was  admitted,  inftituted,  and  induAed  to  the  fame, 
and  became  the  incumbent  thereof:  And  the  (aid  church  after* 
wards,' to  wit,  on  the  ift  day  of  November,  A.  Z>.  1802,  became 
vacant  by  the  death  of  the  faid  Thomas  Lane,  whereby  it  then 
and  there  belonged,  and  ftiil  belongs  to  the  laid  C.  Oakes  t» 
prefent  a  fit  perfon  to  the  fame  church,  and  this  the  faid  C 
Oakes  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the 
faid  G.  Birch  ought  to  have  or  maintain  his  afbrefaid  a&ko 
againft  him,  together  with  his  damages  according  to  die  form 
of  the  ftatute,  in  fuch  cafe  made  and  provided,  and  a  writ  to 
the  bifhop. 

To  this  third  plea  the  Plaintiff  demurred,  and  affignedfcr 
caufes  of  demurrer,  "  that  the  fajne  plea  dotli  not  difclofe  any 
title  in  the  faid  C.  Oakes  to  prefent  a  fit  perfon  to  the  church,  ia 
that  pica  mentioned  at  the  prefent  vacancy  thereof*  And  for 
that  it  is  not  alleged,  nor  does  it  appear  in  or  by  that  plea  in 
what  right  or  by  what  title  the  faid  G.  Birch  prefented  to  the 
church  therein  mentioned,  the  faid  Thomas  Lane;  nor  whether 
that  prefentation  was  made  by  virtue  or  in  purfuance  of  any 
grant  made  in  that  behalf  to  the  faid  G.  Birch,  or  by  ufurpt> 
tion  or  otherwife.  And  for  that  the  fame  plea  alleges  the  faid 
churches,  in  the  firft  and  fecond  counts  of  the  faid  declaration 
mentioned,  to  be  one  and  the  fame  church,  whereas  it  was  not 
competent  to  the  faid  C.  Oakes  to  make  that  allegation ;  and  for 
that  the  fame  plea  being  pleaded  as  for  a  fpecial  plea,  yet  amounts 
to  the  general  iffue  as  to  one  of  the  counts  of  the  Cud  declara- 
tion:  and  for  that  the  iame  plea  does  not  conclude  with  a  Cro* 
verfe,  and  is  therefore  argumentative :  And  for  that  the  fame 
plea  is  in  divers  other  refpe&s  defe&ive  and  informal."  The 
fteiendant  C.  Oakes  joined  in  demurrer. 

JF/Z/jawaSerjtinfupportofthedemurrer.  Thequeftionarifing 
upon  this  demurrer  is,  Whether,  if  the  Plaintiff  and  the  Defendant 
Oo&*  areeochfeifod  of  a  moiety  of  the  advowfon  of  th$  church,  and 

'  each  is  topref^tooneturnineverytwoturns,andthePIaintiffhas 

prefented  to  thetwolaft  turns,  hp  is  notalfoentitledtoprefenttothis, 
which  is  thethird  turn  ?  According  to  the  ftatement  of  the  rightof 

prefeo- 
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presentation  on  the  plea,  the  Defendant  Oakes  fhould  have  pre-        1S03.  „ 
fented  to  the  laft  turn,  and  the  prefentation  of  the  Plaintiff  to      - 
that  turn  which  is  Hated  to  have  taken  place,  muft  now  be  v#c 

deemed  to  have  been  a  prefentation  by  ufurpation.  In  Bro.  The  Bifhop  ©f 
Abr.tiU  Quarelmpedit,  pL  11S,  where  an  advowfon  defcended  to  yJ^S'othtlri. 
four  co-parceners,  and  the  two  firft  prefented  in  tlieir  turn, 
and  then  a  ftranger  ufurped  upon  the  third,  it  was  held  that 
upon  a  fourth  avoidance,  the  fourth  daughter  fhould  not  lofe 
her  turn  on  account  of  the  ufurpation  fuffered  by  the  third 
daughter.  It  makes  no  difference  that  in  this  cafe  the  fecond 
turn  was  ufnrped  by  a  perfon  not  a  ftranger  to  the  church, 
for  with  refpect  to  that  turn  he  muft  be  taken  to  be  a  ftranger. 
The  do&rine  of  the  above  cafe  is  recognifed  by  Willis,  Ch.  J. 
in  Barter  v.  The  Bifliop  of  London,  WiUes,  659.  In  Bro.  Abr* 
tit.  Prefentation,  pi.  26.  this  cafe  occurs;  A.  and  B.  having  a 
Tight  to  prefent  to  a  vicarage  by  turns,  A.  whofe  turn  it  was* 
fuffered  the  right  of  reprefentation  to  lapfe  to  the  Bifhop,  who 
collated  a  clerk,  upon  whofe  death  B.  prefented,  and  "it  waa 
held  that  he  had  a  good  right  fo  to  do ;  for  that  A.  by  letting  * 
the  living  lapfe  to  the  Bifhop  had  loft  his  turn.  Before  the 
7  Ann.  c.  18.  an  ufurpation  not  refifted  would  have-been  con- 
clufive  evidence  of  a  right  in  quare  impedit ;  and  the  party 
claiming  a  right  of  prefentation  would,  upon  the  next  avoid- 
ance, have  been  put  to  his  writ  of  right*  Had  it  not  been: 
therefore  for  the  provifions  of  the  ftatute  of  Ann,  the  Plain-  <* 

tiff  might  have  claimed  the  whole  advowfon,  having  been 
allowed  to  ufurp  upon  the  Defendant  iri  the  laft  turn.  Under  _ 
that  ftatute,  however,  upon  any  fubfequent  avoidance  the  parties 
are  at  liberty  to  litigate  the  queftion  as  if  there  had  been  no  ufur- 
pation. Soon  after  the  fire  of  London,  a  cafe  arofe  which  Is 
applicable  to  the  prefent;  viz.  The  Bifhop  of  London  v.  The 
'Mercers'  Company,  2  Sir.  925.  Fitzg.  247.  There  a  quare  impedit 
was  brought  by  the.  Company  for  prefentation  to  the  parifh 
church  of  St.MildredPouUry,  and  St.  Mary  Colehurft,  in  the 
city  of  London ;  the  declaratiqn  ftrtted,  that  both  churches  were 
burned  down  by  the  fire,  and  the  two  parifhes  were  united  by 
'  a&  of  parliament,  with  right  referved  to  the  patrons  to  prefent 
by  turns,  and  that  which  had  the  great  eft  endowment  to  prefent 
firft ;  that  St.  Mildreds  Poultry  had  the  gresteft ;  that  the  Plain- 
tiff had  the  advowfon  of  St,  Mary  Colehur/l,  and  the  Crown  of 
fit.  Mildred,  whofe  church  was  full  of  Richard  Perinchitf,  clerk: 
-that  after  the  union  King  Charles  Second  prefented  Richard 

Perinchief 
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1803.       Perinchtef,  D.D.  who  died,    and   the  King  preSented  JcAn 
■       Williams,   who  was  inftituted  and   inducted,    and   afterwardi 

Biacii  promoted  to  the  See  of  Ckicejler;  that  it  then  belonged  to  the 
The  Bifliop  of  King  to  nreSbnt  by  his  prerogative,  and  he  accordingly  pre- 
ufndOthut.  ^ted  George  Martin ;  and  upon  his  death  King  Gcfrgetix 
Firft  presented  Robert  Brefton  ,-  and  that  upon  his  resignation 
the  company  claimed  a  right  to  preftnt.  The  Court  held  that 
the  Mercer's  Company  had  a  right  to  prefent,  becauie  the  pre- 
sentation by  the  Crown  of  Williams  and  Martin  was  but  one 
presentation,  and  consequently  the  prcfentation  claimed  was  the 
fourth  prcfentation ;  though,  if  thoie  had  been  considered  as  two 
presentations,  the  Company  would  not  have  been  entitled  to 
prefent,  notwithstanding  all  the  previous  presentations  by  the 
Crown.  In  this  cafe  it  matters  not  to  the  Plaintiff'  whether 
the  Court  Shall  deem  the  lad  presentation  by  him  to  hm 
been  by  right  or  by  wrong.  If  it  was  by  wrong,  the  caies  Shew 
that  he  hat  not  loft  his  right  to  the  third  turn,  by  his  ufurpt- 
tion;  and  if  it  was  by  right  it  muft  have  been  by  pormifEon  of 
the  Defendant  Oakes. 

Bayley  SerjL  cotUrti.  The  argument  in  fupport  of  the  de- 
murrer proceeds  on  the  notion  that  the  right  of  prefentancw 
claimed  upon  the  pleadings  is  an  alternate  right  of  presen- 
tation, viz.  once  in  every  two  turns;  but  that  does  not  appear  to 
be  the  right  clnimed.  Nor  indeed,  if  the  right  claimed 
were  an  alternate  right,  would  the  law  be  fo  clearly  in  the 
Plaintiff's  favour  as  has  been  fuppofed.  The  cafe  of  a  pr«- 
i  en  tat  ion  by  the  Bifliop  in  the  turn  of  one  of  feveral  co- 
parceners in  confequencc  of  a  lapfe,  does  not  Stand  on  tot 
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fendant's  plea  does  not  amount  to  on  allegation  of  a  right  to  pre*      *i  803. 
*ent  once  in  every  two  turns,  beginning  by  a  prefentation  on  the 


part  of  the  Plaintiff,  but  only  of  a  right  to  prefent  once  in  every  ^ 

two  turns.     If  fo,  though  the  Plaintiff  by  ufurpation  procured    TheBiffcopof 

to  himfelf  the  two  lait  turns,  yet  as  two  new  turns  are  now  com-  &t%  ^  othai. 

t     mencing,  non  conjlat  that  the  Defendant  Oakes  is  not  entitled  to 

the  firft  of  thofe  two  turns*    The  mode  of  prefen ting,  as  well  as 

the  right  claimed,  muft  be  precifely  alleged  before  the  Court  can 

f     determine  whofe  turn  thg  one  now  in  diipute  is ;  and  in  the  old 

entries,  it  will  be  found  to  be  fo  alleged.     Tims  in  Winch.  Ent* 

r    p.  825,  (a)  title  Quare  Impedit,  the  ri^ht  claimed  is  qiidlibet 

altcrnu  vice,  which  defines  the  mode  of  prefenting  fb  far  as  to 

gt  ^  exclude  the  poflibility  of  either  party  ever  prefentigg  twice  to- 

t  gether.     Again,  in  the  fame  book,  p.  684,  (b)  the  right  claimed 

is  to  prefent  four  turns  in  every  five  turns,  viz.  "  ad  pre/bntan» 

r    dum  ad  eandem  ecclefiam  quatuor  primis  turnis  vel  vicibus  infimul 

■  concurrent  thus,  in  quibuflibet  quinque  turnis  vel  vicibus  proximi 

concurrent ibus  vacantibus"     Where  advowfons  are  in  coparce- 

'  nary,  the  mode  of  prefenting  may  be  regulated  by  agreement* 

.  Now  the  fair  mode  of  regulating  the  right  of  prefentation  be* 

^  tween  two  coparceners,  would  be  to  give  the  firft  of  the  two  firft 

turns  to  one,  and  the  firft  of  the  two  fecond  turns  to  the  other  J 

'  one  taking  the  firft  and  fourth,  and  the  other  the  fecond  and 

P  third  turns.    Unlefe  it  clearly  appear  upon  this  record  that  fuch 

is  not  the  mode  in  which  the  right  of  prefentation  to  the  church. 

^in  queftion  is  regulated,  the  Court  will  not  prefume  againft  tbo 

,  Defendant  Oakes,  who  has  already  loft  one  turn. 

WiUiams  in  reply,  obferved,  that  the  plea  had  (hewn  how  the 

_  turns  were  to  commence,  by  alleging  that  M.  Oakes  had  preferited 

•  *  in  her  proper  turn ;"  but  that  if  that  had  not  been  the  cafe,  ftill 

1   the  Court  could  not  prefume  any  other  mode  of  regulating  tho 

*  turns  than  that  which  the  law  impofes,  viz.  turn  and  turn,  begin-  % 
Uing  from  the  eldeft,  until  an  agreement  of  a  different  nature  wa* 

i*ihewn ;  and  that  none  fuch  had  becu  fhewn  by  the  Defendant 
1  iOaies,  on  whofe  behalf  it  fhould  have  been  pleaded  if  it  exifted. 

*  Ju/otd  Alvanley  Ch.  J.  The  queftion  ki  tliis  quare  impedit 
t  Wiics  upon  the  third  plea  only,  and  upon  that  plea  I  am  of  opi- 
Jhlion  that  the  Plaintiff  is  entitled  to  judgment  in  favour  of  hi* 
3demUrrer.     The  plea  ftates  that  one  M.  Oakes  (under  whom 

-"<*}  Sd.  x68o,  or  p.  P5  ki  the  other  edition,    (b)  £d.  16S0,  or  6jo  in  the  other  edition. 

~  -  vojl.  ilk  Cx  cx  the 
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1 803.       the  Defendant  claim*)  in  1 73 1  "  was  feifed  of  and  in  one  moiety 

"  of  the  advowfon  of  the  faid  church,  to  prefent  to  the  laid  church 

v  gne  turn  in  every  two  turns,  in  grofs  by  itfelf  as  of  fee  and 

The  Biihop  of    right ;"  and  it  proceeds  to  allege  that  the  iaid  M.  Oakes,  in  the 

UV.  sod  Others.  &*d  }'«"■>  "  prefented  to  the  faid  church,  being  then  vacant,  in 

the  proper  turn  of  the  faid  M.Oakes."     It  then  alleges  that  the 
next  prefentation  was  by  John  Wyrley^  Efq.  (under  whom  the 
Plaintiff  claims)  "  in  the  proper  turn  of  the  faid  John  Wyrfy? 
What  are  we  to  conclude  from  this  flatement,  but  that  the  pre* 
deceflbrs  of  the  prefent  disputing  parties  had  each  a  moiety  rf 
the  advowfon,  and  thqf;  each  prefented  in  fucceffion,  which  pre- 
fentations  are  admitted  to  be  "  in  their  proper  turns."     Unleft 
fome  exprefe  agreement,  fhewing  a  different  mode  of  prefenta- 
tion, be  brought  before  the  Court,  are  we  not  to  prefume  that 
coiyfe  to  have  been  purfued  which  the  law  points  out,  viz.  that 
where  one  party  prefente-to  the  firft  turn,  he  prefents  to  the  third 
turn  alfo.     The  mode  in  which  the  prestations  are  alleged  to 
have  taken  place,  is  evidence  of  the  mode  in  which  they  ought 
to  continue  to  take  place;  and  if  there  be  any  exifting  agree- 
ment of  a  different  nature,  it  ought  to  have  been  pleaded.    It  it 
too  late  now  to  call  upon  th$  Court  to  prefume  that  the  party 
who  had  the  firft  turn  was  to  h^*e  the  fourth,  and  the  party 
who  had  the  fecond  turn  was  to  have  the  third :  any  regulation 
of  that  kind,  arifing  out  of  agreement  between  the  parties, 
fhould  have  been  ftated  on  the  record.  ,  The  plea  then  proceeds 
to  deduce  the  title  of  the  Plaintiff  and  Defendant,  and  to  ihevr 
that  the  Plaintiff  has  prefented  to  the  two  laft  turns,  averring 
u  whereby  it  then  aijid  there  belonged,  and'ftill  belongs,  to  the 
faid  C.  OaJces  to  prefent  a  fit  perfon  to  the  faid  church."    But  it 
does  not  appear  whether  the  Plaintiff  prefented  to  the  faid  turn 
by  ufurpation,  or  by  agreement  between  him  and  the  perfbo 
wnofe  turn  it  was  to  prefent;  and  on  that  point  the  plea  is  too 
loofc  and  uncertain.     Suppofing  the  Plaintiff  to  l&ve  ufurped 
upon  the  Defendant,  I  do  not  wifli  to  give  any  opinion  as  to 
what  operation  tliat  ufurpation  would  have  bad-  upon  the  turn 
now  in  difpute,  though  as  at  prefent  advifed,  I  think  that  inaf- 
much  as  it  was  the  Defendant's  fault  for  permitting  fuch  ufurpa- 
tion, he  muft  fiiffer  for  his  own  negligence.    It  is  not  poffible  to 
underftand  this  right  of  prefentation  as  alleged  in  the  plea,  to  be 
any  other  than  an  alternate  right;  and  it  is  not  fhewn  whether 
the  Defendant  loft  his  turn  laft  time  by  the  ufurpation  of  tj* 

11     •  Plaintiff 
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Plaintiff  or  by  his  own  content    The  Defendant,  .therefore,  m        1 803. 
this  third  plea,  has  (hewn  no  bar  to  the  Plaintiff's  claim. 


Heath,  J.     I  am  of  the  'lame  opinion.  Birch 

Itooke,  J.     I  am  of  the  fame  opinion,  on  the  ground  that  the    The  B;i>op  of 
Defendant's  plea  is  too  vague  and  uncertain.  •    i^^'otwi. 

Chambre,  J.  I  have  not  much  doubt  on  the  principal  point, 
for  if  the  Plaintiff  did  ufurp  upon  the  Defendant,  ftill  Lthink  we 
fhould  hardly  fay  that  the  Defendant  may  now  ufurp  upon  the 
Plaintiff  by  way  of  retaliation.  It  is  not  neceffary,  however,  to 
confider  that  point  upon  thefe  pleadings.  The  argument  re?- 
fpe&ing  the  right  plaimed  upon  the  plea  is  ingenious,  but  not 
found ;  if  any  other  than  the  ufual  mode  of  prefentation  had 
been  agreed  upon  by  the  parties,  the  Defendant  fhould  have 
pleaded  that  agreement.  / 

Judgment  for  the  Plaintiff 


t 


Dumsday,  Demandant,!;.  Sir  Richard  Hughes,  Bart  y^aoOi. 

and  John  Bedford,  Tenants.  x  Mv  &#.  6j. 

t  TT/wt  op  Right.     The  count  was  as  follows :  in  the  count  of 

*'    VV      Suffix,  to  wit    John  Dumfday,  by  TV.  C.  his  attorney,  Zg&gf 

*  demands  againlt  Sir  & /£  Bart,  and  Jl  D.  10  meffuages,   10  to  ftate  that  the 
f  tottages,  30  barns,  30  ftables,  30  outhoufes,  ao  gardens,  20  ^f^^9 
11  orchards,  500  acres  of  meadow  land,  500  acres  of  pafture  land,  u  nieces  aodco- 
k  500  acres  of  arable  land,  and  200  acres  of  wood,  with  the  ap-  JJJJ^  a^in* 
1  kmrtenances,  in  the  feveral  parishes  of  Fletching  and  Worth,  in  how  they  were 

*  €ke  county  Suffcxyos  his  right  of  inheritance,  by  writ  of  the  lord  court  wiu  not 
fc  the  King  of  right ;  and  thereupon  he  faith,  that  S/iairack  Blun-  give  leave  to 
*4c£L>  hrte  of  Eajt  Berg/iolt,  in  the  county  of  Suffolk,  was  feifed  In^rkof  rMw, 
iJ  ©f  the  tenements  ofbrefaid,  with  the  appurtenances  in  hiB  der  unlefi  ■  favour- 
g*  me&e,  as  of  fee  and  right,  in  the  time  of  peace  in  the  time  of  the  ^t%y  affidavit* 
t'JLord  George  the  Second,  late  King  of  Great  Britain,  to  wit^ 

Mvithin  fixty  years  now  laft  paft,  by  taking  the  efplees  thereof  to 
tibe-  value,  #c.  and  died  thereof  feifed.  And  the  faid  John 
fJOumfiiay  further  faith,  that  upon  the  death  of  the  faid  Shadrnck 
tJBIundeUy  the  right  to  the  faid  tenements,  with  the  appurtenances, 
fjj)p£bended  and  came  to  one  Mary  Biifliby,  (formerly  Maty 
i£Uw%dell\  oxiQ  Elizabeth  Blundell,  one  Jane  Dumfday  (formerly 
Blundell),  and  one  Hannah  Gregory  (formerly  Hannah 
#),  as  coufins  and  heirs  of  the  faid  Shadrach  Blundell ; 

o  g  2  that 


DVMSBAT 

V. 


453  CASES  ik  TRINITY  TERM: 

1803.  that  is  to  fay,  hs  nieces  and  co-heirs  of  one  John  BlundeU,  wKtr 
*was  fon  and  heir  of  one  John  BlundeU,  who  was  fon  and  heir 
of  one  other  John  BlundeU,  wh0  was  fon  and  heir  of  one  other 
Hugh ei,  John  BlundeU,  which  (aid  lad-mentioned  John  BlundeU  was  fa- 
ir *  e«j"  ther  alfo  of  one  Nicholas  BlundeU,  who  was  father  of  one 
Shadrack  BlundeU,  who  was  father  of  the  faid  Shadrack  Bhm- 
dell,  laft-above  feifed  of  the  faid  premifes  as  aforefaid;  and 
from  the  laid  Mary  Bu/hby,  Elizabeth  BlundeU,  Jane  Dumfday, 
and  Sufannah  Gregory,  the  right  to  the  (aid  tenements  with  the 
appurtenances  defcended  and'  came  to  the  faid  Mary  Bo/My, 
Jane  Dumfday,  and  Hannah  Gregory,  as  the  furviving  fitters  and 
co-heirs  of  the  faid  Elizabeth  BlundeU,  and  from  the  faid  Mny 
Bu/hby,  Jane  Dumfday,  and  Hannah  Gregory,  the  right  to  the 
faid  tenements  with  the  appurtenances  defcended  and  came  to 
the  faid  Mary  Bufhby,  Hannah  Gregory,  and  the  laid  John 
Dumfday  the  demandant,  as  furviving  fillers,  fon,  and  co-heirs  of 
the  faid  Jqnt  Dumfday;  and  from  the  faid  Maiy  Bu/hby,  Hannah 
Gregory,  and  the  laid  John  Dumfday  the  demandant,  the  right  to 
the  faid  tenements, with  the  appurtenances  defcended  and  came 
to  the  laid  Hannah  Gregory  and  the  faid  John  Dumfday  the  de- 
mandant, as  the  only  furviving  filler,  nephew,  and  heirs  of  the 
ihid  Mary  Bu/hby,  fhe  the  laid  Mary  Bufliby  having  died  with- 
out iffiie ;  and  from  the  faid  Hannah  Gregory,  and  the  faid  John 
Dumfday  the  demandant,  the  right  to  the  laid  tenements  with 
the  appurtenances  defcended  and  came  to  the  faid  John  Dtanf- 
day  the  now  demandant,  as  nephew  and  heir  of  the  faid  Hannah 
Gregory,  who  was  the  furviving  coufin  and  heir  of  the  faid 
Shadrack  BlundeU,  Lift  above  foiled  as  aforefaid ;  and  that  fuch 
is  the  right  of  him  the  faid  John  Dunfday  the  demandant,  he 
offers,  <$r.  After  feveral  imparlances  the  following  abridgment 
of  the  Plaintiffs  demand  was  put  in  :— 

Suffer,  to- wit,  John  Dumfday,  by  \\\  C.  his  attorney,  d^pr1"*' 
againft  Sir  R.  H.  Bart,  and  J.  B.  4  meffuages,  3  barns,  3  fUMes, 
4  orchards,  and  120  acres  of  arable  meadow  pafturc  ondwood 
land,  with  the  gardens  and  appurtenances  in  the  feveral  pariflto 
of  Fletching  and  Wortli^  in  the  county  of  Stiff  ex,  as  his  right  of 
inheritance,  by  writ  of  the  lord  the  King  of  right:  And  it  is  to 
be  known  that  tlie  faid  John  Dumfday,  in  the  court  of  the  King 
here  made  his  demand,  in  the  faid  writ,  of  10  meffuages,  iocotr 
tag68)  3°  barns,  30  ftables,  30  oudionfes,  20  gardens,  20  orch- 
ards, 500  acres  of  meadow  land,  500  acres  of  pafturc  land*,  500 
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Acres  of  arable  land,  and  200  acres  of  wood,  with  the  appur-       j  803. 
•tenances  and  *riow  abridges  his  demand  to  the  faid  4  mefluages, 
.3  barns,  3  flables,  4  orchards,  *&4  120  acres  of  arable  meadow 
pafturc  and  wood  land,  with  the  gardens  and  appurtenances,  85c.      Huquks, 
To  this  there  was  a  demurrer,  affigniftgfqr  cau&s,  "  that  it  does    ^  *°*  *!? 
not  appear  in  or  by  tlie  faid  count,  how  or  in  what  manner  the 
laid  Maty  Bit/kby,  Elizabeth  BhtnddL,  Jane  Dumfday,  and  Han- 
nah Gregory^  were  the  nieces  and  co-heirs  of  the  laid  John  Blutt- 
dell  in  the  laid  count  firft  mentioned,  and  for  that  the  find  count 
is  in  other  refpe&s  defe&ive*  infuffident,  and  informal." 
■         Bayley,  Serjt  in  fupport  of  the  demurrer,  obje&ed,  firft,  that 
.     she  count  was  defe&ive  in  not  (hewing  how  the  four  perfbns 
named  in  the  fpecial  demurrer  were  nieces  of  John  Blunddl ;  and, 

*  (econdly,  that  it  was  not  competent  to  the  demandant  in  this 
cafe  to  abridge  his  demand  (a).  On  the  firft  point  he  was  pro- 
ceeding to  obfervc,  that  defcents  are  either  immediate,  as  from 

*  father  to  fon,  or  mediate,  as  from  uncle  to  nephew ;  that  in  the 
latter  cafe,  where  fome  one  perfbn  neceflarily  intervenes  between 

'!  the  anceftor  and  the  heir,  the  demandant  is  bound  to  ftate  fuch 

*  intervening  perfbn,  fince  he  might  poffibly be  fubje&  to  a  difabi- 
?  iity  which  might  prevent  the  defcent,  as  alienage,  attainder,  $c. 

*  and  cited  CoUingwooa\  v.  Pace,  1  Vent.^i^^  when  the  Court 
*'  called  upon  the  demandant's  counfel  to  fupport  the  count. 
'*       Be/lf  Serjt  for  the  demandant,  admitted,  that  the  count  could 

*  not  be  fupported,  but  applied  for  leave  to  amend,  and  cited  Scot 
|J  t.  Perry 9  3  Wjlf.2o6,  2  Bl.  758.  S.  C,  where  an  amendment  was 

*  allowed  in  formedon,  and  Tlieol.  Dig.  lib.  8.  c.  tS.Jl  21.,  where 
'-  the  fame  was  permitted  in  a  writ  of  dower,  and  urged  that  it 

*  was  tlie  conftant  pra&icc  to  amend  in  common  recoveries,  which 
2  .were  in  &&  real  a6Uons. 

r 

(s)  In  14  H.  6.  3  J.  4  *.  Bro.  Ab.  tit.  mento ;  but  in  precipe  quad  reJJstt  where 

4  J&ridgment,  PI  il.  7vy«,Ch.  J.  (kid,  "  that  certain  acres  .ire  demanded ,  there  he  cannot 

*  |p  all  cafes  where  the  writ  is  de  libero  feme-  abridge,  for  then  he  would  frUify  his  own 

£  motto*  as  in  affile,  the  writ  is  injnjle  dijjri-  writ,  and  where  the  wiit  is  acknowledged 

.  fidttum  de  libero  tenementofuo ;  and  in  writ  to  be  fa  He  in  port,  it  (hall  abate  for  the 

•tf  dower  the  writ  is  raiionabilem dotem quod  whole;  and  in  affile  d:  libsro  tenement;  in 


4  ii  etntingit  de  hbero  tenemeuto,  of  oa?  W.     A.  and  2?.,  the  Plaintiff  cannot  abridge  in 


i  sjtr  bawand ;  and  in  writ  of  right  of  wjrd,     Bn  for  then  his  writ  would  be  filfe.*'    For 


_  ^ writ  is  cvfodiam  terrm  et  btrtdis ;  in  more  concerning  abridgements,   fee  Bn>. 

llBhmfm  cafes,  and  fuch  like,  the  demindant  Ab,  tit.  Abridgement,  and  Booth   an  Real 

.  tfeey  abridge  his  plaint  or  demand;  and  the  A&utu,  0.290  ;  alfo  the  lUtuce  21  H.  8. 

K.9%mmn  is,  that  although  he  abridges  one  acre  e.  3. 

^fland,  (till  the  writ  is  good  de  li&iro  Une- 

g  g  3  The 
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1 803,  The  Court  thought  that  the  firft  obje&ion  to  the  count  to 

■  clearly  good,  for  that  the  four  perfons  Anted  to  be  nieces  and  co» 

VvM^AY     heirs  of  John  Blundell,  might  either  be  four  daughters -of  one 

Hugbei       brother  or  fitter  of  JoJin  BUindclU  or  daughters  of  four  feveral 

fillers  of  John  Blundeil :  and  with  reipeft  to  the  amendment, 

they  obferved,  that  it  was  not  of  courfe  to  amend,  but  that  the 

demandant  ought  to  make  out  a  cafe  by  affidavit ;  faying,  that 

the  cafe  of  dower  could  afford  no  authority  in  a  writ  of  right; 

it  being  a  maxim  that  three  things  are  always  favoured  in  law, 

life,  liberty,  and  dower.     The  Court  therefore  only  granted  a 

rule  to  ihew  caufe  for  an  amendment.    And  on  a  fubfequentday 

that  rule  was  difcharged,  on  account  of  the  infufficiency  of  the 

affidavit,  and  judgment  was  given  for  the  tenants. 


->"***•  Turner  v.  Eyles. 

5  &*f*  441- 

in  an  aflion  0f  ^pHis  was  an  action  againft  the  Defendant,  as  warden  of  the 
e^tlnn^hfdf"  -*^>  *°r  an  efcape  of  a  prifoner  in  execution.    The  fecond 

cbr^tion  alleged  count  of  the  declaration  in  which  the  queftion  arofe,  ftated,  that 
erwat^ylaX;,  the  Plaintiff,  by  a  judgment  of  the  Court  of  King's  Bench,  had 
cor/>«st  brought  recovered  a  certain  debt,  together  with  damages  and  cdU, 
K^andty6  *  *&**&  one  T.  John/on,  whereof  67/.  parcel  thereof  was  fttis&d; 
him  committed    that  the  Plaintiff  for  having  execution  of  the  refidue  in  Trwtg 

St^IaShlJ-M  Term>*42  Geo.  3.  fued  a  ea.fa.  Out  of  the  laid  Court  upon' the 
«« by  the  faid'  writ  fiud  judgment,  dire&cd  to  the  Sheriff  of  Middle/ex,  who  took 
« %*,  and'thT'  ^e  ^a*^  T.J.'m  execution,  and  detained  him  in  cuftody,  by  virtae 
««  laid  commit-  of  the  faid  writ,  until  the  faid  T.  J.  afterwards,  to  wit,  on,  4* 
«  now Umaloiiis  by  v^viue  OI*  an  habeas  corpus^  was  brought  before  Sir  Soudim 
«  in  the  faid        Lawrence,  Knight,  and  then  alleged  that  "  thereupon  the  (aid 

«  futty  a^^ra.-  ^  J*  was  ^ei>  anc^  t^ierc  committed  by  the  faid  Sir  S.  La+ 
Held  that  evi-     rence,  to  the  cuftody  of  the  marflial  of  the  Mar/halfea  of  our 

-mitmenr "yT"  fiud-lonl  the  Khig,  there  to  remain  at  the  fuit  of  the  Plaintft 
judge  of  k.  b.  until  he  would  have  fatisfied  the  faid  Plaintiff,  the  faid  refidoe 
record!  would  of  the  did  debt,  and  damages  in  the  Cud  writ  of  c&.  fa.  mes- 
ne* rupport  the  tioned  as  by  the  faid  writ  of  habeas  corpus,  and  the  faid  commit- 
album  the6  *7*eat  thereon  now  remaining  in  the  faid  court  more  felly  ap- 
abore  allegation  pears."  It  then  further  dated,  that  the  marfhal  detained  the  laid 
fiVrtmuftbe   "  ^W*  "*  ^  cuftody,  charged  with  the  (aid  ca.fa.  at  the  fait  of the 

Fovedaslaid.  Plaintiff 
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ttaintiff,  until  he  was  by  another  writ  of  habcaf  carpus  fuedout        1803. 
of  the  Common  Pleas,  brought  before  Sir  Alan  Chambre,  Knight,      —        ■ 
one  of  the  juftices  of  our  lord  the  King  of  the  Bench,  and  by       lw**1* 
him  committed  to  the  Fleet,  in  execution,  until  he  fhbuld  fatisfy        Etui. 
the  refidue  of  the  debt,  and  damages  in  the  (aid  ca.f*.  mentioned, 
as  by  the  faid  writ  of  ca.  Ja.  habeas  corpus,  and  retyfn  thereof . 
and  commitment  thereon,  now  remaining  in  the  faid  court  of 
our  /aid  lord  the  King  more  fully  appears;  and  that  by  means! 
thereof  the  faid  Defendant,  being  warden  of  the  Fleet,  had  the 
faid  T.  J.  in  execution  for  the  refidue  of  the  faid  debt  and  dar 
mages,  until  he  afterwards  voluntarily  fuffered  him  to  efcape. 

At  the  trial  of  this  caufe  before  Lord  Alvanley,  Ch.  J.  at  the 
Wejiminficr  fittjngs  after  laft  Eqjler  term,  the  Plaintiff,  \\\.  order 
to  prove  that  part  of  the  declaration  which  alleged  that  T.  J. 
was  committed  to  the  cuflody  of  the  marfhal,  charged  with  the 
ca.Ja.,  called  the  marfhal  of  the  King's  Bench,  who  produced 
the  writ  of  habeas  corpus,  with  the  commitment  of  Mr.  Juftice 
Lawrence  indorfed  thereon,  but  ftated  that  the  writ  was  brought' 
from  his  own  office,  not  having  been  filed  of  record  in  the  Court 
of  King's  Bench.  Upon  this  it  was  objected  that  the  commit- 
ment could  only  be  proved  by  evidence  of  a  commitment,  filed 
of  record  in  the  court  to  which  the  judge  belonged  by  whom  the 
commitment  was  made ;  and  even  if  that  were  not  neceflary  in 
all  cafes,  ftill  that  the  Plaintiff,  by  the  terms  in  which  he  had 
alleged  the  commitment  in  his  declaration,  had  tied  himfelf  up 
to  fuch  proof.  Lord  Atoanlcy  being  of  this  opinion,  nonfuitcd, 
die  Plaintiff. 

A  rule  Nifi  for  fetting  afide  this  nonfuit  liaving  been  obtained 
on  a  former  day, 

Shepherd  and  Be/f,  Serjts,  now  fhewed  caufe.  Firft  a  com- 
mitment muft  be  proved  by  matter  of  record  The  Court  can- 
not take  notice  of  a  party  being  in  cuftody,  unlofs  he  appear  to 
be  fo  by  the  records  of  the  Court  In  Holland  v.  four  others 
Cro.  Eliz.  605,  the  Plaintiff  brought  an  appeal  of  murder  againft 
die  Defendants  by  original,  at  the  return  of  which  the  De- 
fendants appeared  at  the  bar,  whereupon  the  Plaintiff  having  dif* 
covered  a  fault  in  the  writ,  would  have  declared  againft  than 
in  cuftodid  MarefchaUi :  but  the  Court  faid  "  that  the  appear- 
ance of  the  Defendants  did  not  make  them  in  cuftodid  Maref- 
challi,  unlefs  there  be  a  record  quod  commitHtur  MarefchaUo,  or 
that  they  find  bail,  otherwife  not"    In  the  cafe  of  Wightman 

g  g  4  v.  Jfirf- 
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1 803.       v.  Mullein,  2  Sir.  1 226.,  which  was  an  action  ngainft,  the  mar- 
-— ■-  foal  for   nn  efcape,   the   declaration   averred  a-  comniitraect 

Jurnik  by  gjr  WSliam  Chappie,  "  as  by  the  (aid  commitment  msy 
Hun.  more  at  large  appear."  And  upon  fpecial  demurrer,  the  decla- 
ration was  holden  to  be  bad,  for  want  of  (hewing  a  commitment 
of  record,  the  Court  dying,  "  he  is  not  in  point  of  law  in  the 
marfhol's  cutlody  until  the  commitment  is  entered  of  record.* 
It  is  true  that  in  Wate  v.  Briggs,  1  Ld.  Baym.  35.  S.  C.  2  Sdi. 
565.  the  Ihmc  objection  was  over-ruled  on  general  demurrer; 
but  it  may  be  obferved,  that  the  objection  could  not  have  pre- 
vailed in  fVigktman  v.  Mullcm,  even  upon  fpecial  demurrer,  if 
the  proof  of  a  commitment  not  qf  record  would  have  been 
fufficicnt  to  fulinin  the  action.  The  difference  between  a  ge- 
neral oud  a  fpeciul  demurrer,  only  relates  to  the  form  of  plead* 
jng.  And  whatever  omiffions  may  have  been  mp.de  in  tb* 
pleading,  the  fame  proof  is  always  necefiary  to  maintain  uV 
action.  Tims,  if  on  action  be  brought  upon  a  judgment,  and 
the  Plaintiff  omit  to  add  prout  patct pa-  rctvi  dum,  the  Defendant 
run  take  no  advantage  of  liich  oinimon,  unleJ's  he  demur 
rjiecially ;  yet  the  Plaintiff'  mufl  prove  his  judgment  by  a  copt 
of  the  record,  in  the  fiime  manner  as  if  it  had  been  alleged  to 
be  of  record.  In  this  cafe  it  was  the  duty  of  the  Plaintiff  to 
have  completed  the  record  before  liu  brought  liis  action ;  had 
lie  done  Co.  the  record  would  have  related  back  to  the  day  on 
which  the  prifbner  was  committed  by  the  judge.  In  the  cat 
of  Kirk  v.  French  1  Ffj>.  N.  P.  Caf.&i.,  wliich  was  an  acuta 
for  a  malicious  aneff,  the  Plaintiff,  in  order  to  prpve  that  Uw 
Brft  action  «■  at  an  end,  produced  an  order  of  a  judge  to  ffej 
proceedings;  and   Lord  Kenyan  incline*!  to  think  the  evidence 
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he  is  not  at  liberty  to  prove  any  other  (pedes  of  commitment       1&03. 
This  diftin&ion  was  a&ed  upon  in  Savage  v.  Smith,  2  Bl.  1 10 1.;      7—       " 
and  Brijlaw  v.  Wright,  Doug.  66$.  ed.  2.,  and  was  recognized  by  v% 

Lawrence,  J.  in  Williamjbn  v.  Allinfon,  2  Eq/l,  45  a.  Etlw 

Vaughan  and  Bayley,  Serjts.  fhewed  caufe,  Firft,  it  was  alto*' 
gether  unneceflary,  in  tfri*  cafe,  to  aver  a  commitment  of  record. 
There  is  a  diftin&ion  between  thofe  cafes  where  the  Defendant 
being  already  in  the  cuftody  of  the  marihal,  the  Plaintiff  after- 
wards charges  him  in  execution,  and  thole  where  the  Defendant 
being  in  execution  at  the  Plaintiff's  fuit,  is  removed  by  habeas, 
.corpus  into  the  marfhal's  cuftody.     In  the  former  it  is  neceflary 
to  enter  the  commitment  upon  record,  but  in  the  latter  it  is 
pot*     If  the  Defendant  be  already  in  the  marflial's  cuftody,  it 
fa  neceflary  that  the  Plaintiff  {hould  do  fome  aft  in  order  to 
ifaew  his  eleflion  to  charge  him  in  execution,  before  he  can 
maintain  an  adlion  againft  the  marihal  for  an  efcape.     The 
neceffity  of  fome  a&  being  done  to  fliew  the  Plaintiff's  elec- 
tion in  fuch  cafe  was  eftablifticd  in  JVatfon  v.  Sutton,   1  Salt. 
272.,  and  Fotterel,  v.  PhiUy,  3  Burr,  1841. ;  and  probably  the 
cafe  of  Wightman  v.  Mullens,  where  it  was  holden  neceflary  on 
ipecial  demurrer,  to  add  the  words  prout  patet  per  recordum^ 
was  a  cafe  in  which  the  party  was  in  cuftody  before  he  was* 
1     charged  in  execution  by  the  Plaintiff.     But  where  the  Plaintiff 
has  completed  his  execution  before  the  Defendant  is  committed 
;     to  the  cuftody  of  the  marihal,  there  ieems  to  be  no  reafon  why  he 
1     (hould  be  obliged  to  enter  the  commitment  of  record.    The  De- 
ri    fendant  being  legally  in  execution,  the  Plaintiff  has  a  right  to 
j     expe£t  that  he  will  be  iafely  kept  notwithftanding  any  removal 
(.     by  habeas  corpus.   The  Plaintiff  is  no  party  to  the  habeas  corpus, 
l    nor  has  he  any  notice  of  it ;  and  as  his  election  to  take  the 


1 
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^Defendant  in  execution  has  been  made  previous  to  the  removal 
of  the  Defendant  by  habeas  corpus,  it  ieems  to  be  equally  un- 
jneceflary  and  unreafonable  to  require  that  he  fliould  enter  the 
commitment  of  record*  Secondly,  if  it  was  not  neceflary  to 
aver  the  commitment  to  hale  been  of  record,  the  averment  of 
a  commitment  has  been  fufficiently  proved,  for  that  part  of 
the  declaration  which  ftates,  that  the  commitment  remained  in 
the  Court  of  King's  Bench,  may  be  reje&ed  as  furpluftge. 
In  Peppin  v.  Solomons,  5  T.  R.  4*96.,  it  was  held,  that  an 
averment,  without  which  the  declaration  would  be  perfect, 
peed  not  be  proved.    Now  it  appears  from  the  cafe  of  Wate 

v.  Briggs, 
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1803.'       v.  Briggs,  that  the  declaration  in  this  cafe  would  have  been 

'     perfect,  if  the  averment  that  the  commitment  remained  in  the 

Tut"n       Court  of  King's  Bench  had  been  omitted,  for  the  commitment 

Ivti*.  U  only  matter  of  inducement.  The  cafes  cited  do  not  apply. 
With  refpeel  to  the  cafe  in  Cro.  Elh.  though  the  Defendant 
was  at  the  bar  of1  the  King's  Bench,  it  was  not  proved  by  any 
evidence,  that  he  was  committed  to  the  cuftody  of  the  marfhal, 
and  confequently  the  Court  could  not  take  notice  that  he  was  in 
fuch  cuftody.  The  contract  ftated  in  Brifiawv,  Wright,  being  an 
entire  thing,  it  was  incumbent  on  the  Plaintiff  to  prove  his  cod- 
traft  as  he  had  laid  it.  The  cafe  of  Savage  v.  Smith,  was  u 
aftion  by  an  informer  againft  a  fheriffs  officer,  for  exalting 
illegal  fees  upon  &Ji.fa.;  and  as  he  averred  that  ih.eJF.Ja. iflaed 
upon  a  judgment  previoufly  defcribed  in  the  declaration,  he  wk 
bound  to  prove  that  judgment,  though  he  need  not  have  ftated 
the  judgment  at  all. 

Lord  Ai.v a  nuet,  Ch.  J.  It  was  clearly  neceflary  to  prove  s 
commitment  of  T.  John/on  to  the  cuftody  of  the  marfhiL 
Without  an  allegation  of  fome  legal  commitment  the  declara- 
tion would  hove  been  bad,  and  in  order  to  maintain  the  achat 
that  allegation  muft  be  proved.  If  then  the  whole  averment  nv 
fhefting  the  commitment  to  the  marfhal,  could  not  have  beat 
ftruck  out  of  the  declaration,  the  queftion  is,  Whether  it  ws> 
not  incumbent  on  the  Plaintiff,  to  prove  the  commitment « 
alleged ;  that  is  to  fay,  not  merely  a  commitment  on  paper  ift- 
dortcd  by  Mr.  Jufticc  Laizrenee,  but  a  commitment  remaining 
of  record  in  the  Court  of  King's  Bench  ?  Let  us  firfl  con£oer 
whether  a  commitment,  not  of  record,  would  have  been  a  good 
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hy  the  court  to  which  he  belongs,  is  of  do  validity.  As  the  1803. 
courts  do  not  fit  in  vacation)  many  things  are  done  by  the  - 
judges  individually ;  but  their  a&s,  when  recognized,  become  the  °  ^ 
afts  of  the  court:  and  I  believe  there  i*  no  inftance  in  which  **lm. 
effeft  has  been  given  to  thofe  a6ls  in  an  aftion  at  law,  unlefi 
they  have  been  previoufly  put  upon  the  records  of  the  court. 
The  courfe  of  pleading  affords  die  ftrongeft  proof  of  this  doc- 
trine, it  being  the  conftant  praftice  to  allege  a  contentment 
of  record :  And  in  the  cafe  of  Wightman  v.  Mullens,  the  dedara- 
'tion  was  holden  bad  upon  fpi&ial  demurrer  for  want  of  fuch  an 
allegation.  It  is  afkcd,  who  is  to  enter  dfis  commitment  of 
record  ?  I  fay  the  Plaintiff  is  to  enter  it  if  he  wants  to  avail 
himfelf  of  the  commitment,  and  on  his  application  the  Court  of 
King's  Bench  would  compel  the  marihal  to  affift  him  in  mak- 
ing this  entry :  for  if  the  aft  of  the  fingle  judge'  be  a  lawftij  aft, 
no  doubt  the  Court  will  not  only  recognize  that  aft,  but  do 
any  thing  in  their  power  to  make  it  effectual  in  fupport  of  any 
claims  fought  to  be  derived  under  it ;  by  perfons  entitled  to 
make  thofe  claims.  I  am  therefore  of  opinion,  that  the  allega- 
tion of  the  commitment  would  have  been  impeded,  if  it  had 
not  been  an  allegation -of  a  commitment  now  of  record.  But 
even  if  fuch  an  allegation  had  not  been  neceffary,  (though  on 
this  point  I  {peak  with  great  deference  to  thofe  who  are  better 
fkilled  in  the  fcience  of  pleading  than  myfel£)  ftill  I  think  the 
form  Of  the  allegation  fuch  as  to  have  required  proof  of  a  com- 
mitment of  record ;  for  the  Plaintiff  having  ftated  a  commit- 
ment of  a  particular  kind,  was  not  at  liberty  to  prove  a  commit- 
ment of  any  other  ipecies,  though  the  particular  description 
might  have  been  unneeeffary.  The  cafe  of  Savage  v.  Smith9 
and  the  other  cafes,  proceed  upon  this  principle,  that  where 
the  whole  of  die  allegation  is  unneeeffary,  there  it  may  be  ftrnck 
out  With  fefpeft  to  the  cafe  of  WUtiamfim  v.  AM/on,  the 
knowledge  of  the  Defendant  was  perfeftly  immaterial,  and  in 
cafe  of  a  tort  all  die  aggravation  need  not  be  proved.  We  all 
know,  that  if  a  party  derive  his  right  of  aftion  againft  the  debtor 
through  a  variety  of  deeds,  inftead  of  charging  him  generally  by 
virtue  of  divers  mefne  affignments,  he  muft  prove  the  deeds  as 
ftated.  So  if  a  party  claiming  under  a  demife,  take  upon  him- 
felf to  ftate  a  demHe  by  indenture,  he  muft  prove  his  allegation 
though  a  general  avermentof  a  demife  would  have  been  fefficient. 

For 


s 
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1803.        For  thefe  rcafons  I  am  of  opinion,  that  even  on  the  fecond 
■     ■    ■'     ground  the  nonfuit  ought  to  be  fuftained. 
TuKKtL  Heath,  J.    I  am  of  the  lame  opinion  on  botfa  grounds.    It  is 

Iriu;  clear  that  an  aclion  for  an  efcape  cannot  be  maintained  without 
a  commitment ;  and  the  firft  quettion  is,  Whether  it  be  necef- 
ffcry  that  fiich  commitment  mould  be  entered  of  record,  or 
whether  the  Signature  of  a  judge  be  fufficient?  For  certain  pur- 
poies  the  Signature  of  the  judge  is  fufficient ;  it  is  a  warrant  to 
the  officer  to  enter  the  commitment  of  record.  In  the  fiuoe 
manner  if  a  judgment  be  rigned,  it  is  fufficient  for  certain  pur- 
pofta :  but  if  an  action  be  brought  upon  that  judgment,  the  re- 
cord mult  be  made  np  and  produced.  This  affords  an  anfwer 
to  the  observations  which  have  been  made  respecting  the  prac- 
tice of  the  officer  kee  ping  the  commitments,  He  keeps  them 
until  they  are  colled  for ;  but  when  called  for  he  mutt  enter 
them.  With  refpect,  to  the  fecond  point,  as  the  commitment 
has  been  defcribed  in  a  particular  manner,  in  a  neceflary  u*\ 
material  averment,  it  mull,  according  to  all  the  cafes  cited,  be 
proved  as  it  has  been  defcribed. 

Rooke,  J.  I  am  of  the  fame-opinion  upon  both  points.  lam 
by  no  means  prepared,  however,  to  fay  that  it  is  neceflary  in  a 
declaration  of  this  fort  to  aver  a  commitment  of  record.  It 
rather  appears  from  fbme  cafes  that  a  commitment  may  be  Staled 
generally.  For  if  the  commitment  be  ftated  to  be' of  record, 
it  fball  not  be  tried  by  the  record,  but  per  pais,  it  being  matter 
of  fa&  not  conclusive  upon  the  party.  This  appears  from 
Middlcion  v.  Manueaptors  of  Sylvijln;  1  Sid.  216.,  and  Canny  t. 
Jacob,   1  Sid.  220.,  where  it  is  faid,  that  if  a  commitment  an 
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^Hio  is  to  make  the  entry?  The  anfwer  is,  either  the  Plaintiff   .    1603* 
muft  do  it  himfelf,  or  if  the  marfhal  fhould  refufe  to  permit  him  ' 

fo  to  do,  he  muft  apply  to  the  Court,  who  would  compel  their  ^ 

"  officer  to  permit  him.  Though  the  officer  is  allowed  to  keep  the        Ryum . 
commitments  for  his  own  fecurity,  he  will  not  be  allowed  fo.  to 

-  keep  them  as  to  difcharge  himfelf  from  an  a6lion  of  efcape.  It 
fcemsto  me  that  both  reafon  and  authority  concur  in  requiring, 
that  the  commitment  fhould  be  entered  of  record.  If,  however, 
this  be  doubtful,  (till  I  am  of  opinion,  on  the  fecond  point,  that 
the  commitment  ought  to  have  been  proved  as  laid.  I  cannot 
think  that  part  of  an  averment  can  be  considered  as  material, 
and  the  other  part  as  furplufage.  As  the  Plaintiff  in  this  cafe 
has  taken  upon  himfelf  to  ftate  a  commitment  upon  record,  he 
was  bound  to  prove  a  commitment  of  that  <iefcription,  and  hav- 
ing failed  to  do  fo,  I  think  that  the  nonfuit  Was  right. 

Cham bre,  J.  I  entirely  agree  with  the  reft  of  the  Court.  In 
the  courfe  of  the  argument,  we  have  been  led  to  confider  the  dis- 
tinction between  that  which  is  matter  of  inducement,  and  that 
which  is  the  immediate  caufe  of  action.  But  the  cafes  upon  that 
iiibject  relate  merely  to  the  manner  of  averring  different  inftru- 
jnents  in  the  declaration ;  and*  indeed  the  language  of  thofe  cafes 
does  not  appear  to  me  to  be  very  correct.     But  although  the 

-  commitment,  in  this  cafe,  be  matter  of  inducement,  it  cannot 
be  faid  to  be  immaterial;  it  is  as  much  the  foundation  of  the 
action  as  the  cafe  of  efcape  itfelf ;  it  is  the  firil  ftone  in  the  action. 

The  cafes  which  relate  to  the  neceffity  of  proving  particular  f 

averments,  only  diftinguifh  between  that  which  is  material  and 
that  which  is  impertinent ;  but  make  no  distinction  between  that 
which  is  inducement  and  that  which  is  the  immediate  caufe  of 
action.  It  is  alfb  faid  in  fome  of  the  cafes,  that  where  matter  of 
fact  and  matter  of  record  are  united  in  the  declaration,  the  De- 
fendant may  blend  them  upon  a  plea  of  nil  debet.  But  do  thofe 
cafes  fay  any  tiling  refpecting  the  proof?  If  a  prout  patctper  ' 

recordwn  be  not  flitted,  it  is  merely  matter  of  fpeciai  demurrer ; 
but  though  if  it  be  not  fpeciai  ly  demurred  to  the  declaration  is 
good,  ftill  it  mud  be  proved.  Suppofe  an  action  brought  on 
a  judgment,  and  prout  patet  per  recordum  be  omitted ;  there 
muft,  neverthclefs,  be  the  fame  proof  given  as  if  it  had  been 
flated.  Can  it  be  faid  that  a  Defendant  would  not  be  at  liberty  to 
defert  the  matter  of  fact,  and  put  his  defence  upon  the  want  of  a 

record  r 


4*4  CASES  m  TRINITY  TERIL  .  : 

1803.        record  ?  He  might  refer  die  iffue  to  the  Court  upon  that  defeft, 
_  for  there  would  be  no  caufe  of  a&ion  arifing  from  the  judgment, 

v#  if  there  were  no  record  of  a  judgment.     We  now  come  to  the 

1tl«.       queftion,  Whether  it  be  absolutely  neccfiary  that  the  commit* 
titur  fhouW  be  entered  of  record  before  legal  evidence  can  be 
produced?  Several  authorities  have  been  cited  to  (hew  that  it 
isneceflary,  and  none  have  been  cited  to  the  contrary.    No 
reafon  has  been  adduced  to  Chew  that  there  is  any  diftin&ion  be- 
tween this  a&  of  a  judge  out  of  court,  and  any  other  order  by 
a  judge  out  of  court     Now  in  all  cafes  the  a&s  of  a  fingle 
judge  out  of  court  muft  be  recognifed  by  the  Court  in  order  to 
give  them  validity;  nor  can  they  be  confidered  to  be  the  ac"lsof 
the  Court  until  they  be  entered  of  record.    Perhaps  inftnunenti 
of  this  fort,  are  not,  ftgi&ly  fpeaking,  records,  but  for  the  put 
pofe  of  the  prefent  argument  they  may  be  fb  confidered,  and 
whenever  circumftances  require   that  they  fliould  be  legally 
proved,  they  muft  appear  to  be  filed  of  record.     The  cafe  in 
Cro.  Eliz.  as  well  as  that  of  Wightman  v.  Mullens,  are  decifm 
of  this  point ;  and  before  we  get  rid  of  thofe  authorities,  we  muft 
be  furniflicd  with  fbme  principle  of  law  upon  which  we  may 
decide  contrary  to  them.     But  though  it  be  laid  that  the  com- 
mitment is  only  the  a6l  of  a  fingle  judge,  ftill  it  muft  be  re* 
tnemttred  that  this  a6l  is  the  a£l  xrf  the  Court  to-  which  he 
belongs;  and  indeed  the  writ  of  habeas  corpus  being  returnable 
before  the  chief  juftice,  unlefs  the  fingle  judge  a£t  for  the  Court 
to  which  he  belongs,  and  his  a£t  be  adopted  by  the  Court,  it 
would  feem  to  be  without  any  authority.      On  this  part  of  the 
cafe,  therefore,  I  am  clearly  of  opinion  that  the  nonfuit  wa* 
well  warranted.     If  it  were  ncceffary  to  go  further,  I  fliould 
fay  that  the  latter  part  of  the  averment,  which  the  Plaintiff 
contends  may  be  laid  out  of  the  cafe,  is  not  capable  of  being 
feparatcd  from  the  former  part,  or  treated  as  an  immaterial 
and  diftinft  averment    it  is  a  defcription  of  the  inftrument  of 
commitment,  and  muft  bo  confidered  in  the  fame  way  as  if  it  had 
been  alleged  in  an  earlier  part  of  the  fentence.     The  averment 
amounts  to  this,  viz.  that  by  a  record  of  the  Court  of.  King's 
Bench,  T.  J.  was  committed  to  the  cuftody  of  the  marfhal.     The 
latter  words  being  defcriptive  of  that  which  was  a  neccflary  part 
of  the  caufe  of  action,  how  can  we  vary  from  that  defcription  ?  The 
cafes  on  thisfubje&arcconfined  todefcriptions  of  contracts,  though 
it  has  fhmetimes  been  faid  that  a  contrad  is  an  entire  thing' 

in 
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in  order  to  diftinguifh  cafes  of  that  fort  from  others.  But  an  in-        1S03. 
ftrument  of  commitment  is  alio  an  entire  tiling.     In  Savage  v.      - 
Smith  the  Plaintiff*  having  described  the  fieri  facias  as  founded         ° ™ 
on  u  particular  judgment,  and  having  foiled  in  proving  the       Btlis. 
judgment  was  nonfuited ;  for  the -fieri  facias  fo  d^criteJ,  was  an 
entire  thing.     A  fubftantial  part  of  the  inducement  to  the  a£Uon 
having  been  alleged,  and  not  proved,  the  Plaintiff  was  prevented 
-from  recovering.     That  cafe  has  been  cited  with  approbation  in 
the  King's  Bench,  and  ev^iuppoiingitnot  to  be  n£ceflary  that 
the  commitment  ihouid  b^fetered  of  record,  I  cannot  diftinguifh 
that  cafe  from  the  prefenfe  it  feems  to  me  indeed,  that  no  injury 
can  ariie  to  any  one  from  requiring  that  the  commitment  Ihouid 
be  entered  of  record.     The  marfhal,  in  whofe  poffeflion  the  in- 
ftrurhent  remains,  may  put  it  on  record  if  he  ihall  have  occafion 
to  make  ufe  of  it,  and  if  it  fliould  become  neceffary  for  any  other 
perfon,  fuch  perfon,  if  the  marftial  ihouid  refufe,  may  apply  to 
the  Court,  who  will  compel  their  officer  to  do  what  is  right,  and 
when  the  commitment  is  once  entered  of  record,  it  refers  to  the 
time  of  the  original  order.     This  nonfuit  therefore  appears  to       ' 
to  have  been  perfectly  right. 

Rule  difcharged. 


Smith  and  Another,  Affignees  of  R.  Drake  and  Ebe-     jwa&h.  . 

NEZER  GODDARD  V.  WlLLIAM  GoDDARD.  .„  r  -      m 

Assumpsit.    The  firft  count  of  the  declaration,  ftated,  that  j.^dB.  btinj 
the  Defendant,  Before  IL  Drake  and  E*  Goddard  became  ?*™>trtmtndt%  ■ 
bankrupts,  was  indebted  to  the  laid  Z?.  D.  and  JE.  G.  for  mqney  ,a  of  bankrupt. 
had  and  received  to  their  ufe,  and  being  fo  indebted  pro-  c£ ♦  *  fe£  *>• 
mifed  to  pay.     The  fecond  count  ftated,  that  after  the  bank-  alio  committed 
ruptcy  of  B.  D.  and  E.  G.9  the  Defendant  was  indebted  to  an  »**  of  ^»k" 
the  Plaintiffs,  as  affignees,  for  money  liad  and  received  to  t«een  the  tw> 
their  ufe  as  fucli  affignees,  and  being  fo  indebted  promifed  to  pay.  ua*  d^t?1"?1  k* 
There.  w;s  alio  a  third  count,  on  an  account  ftated  between  h'oufe  paid  to  c. 
the  Plaintiffs,   as  affignees   and  the  Defendant.      The  Do-  ^editor  of  the 

7  °  ,  .  .  haufe,  at  his  re. 

fendant  pleaded  ?ion-*i(fumpat,   and  gave  a  notice  of  let-off.  queft.558i.and 

after  both  aclsof 
bankruptcy  jt  more.  The  affignees,  under  «  joint  cotnmifltan  agtinft  A.  and  B.  brought  an  a&ion  aeainft 
C.  to  recover  thefe  fumt  of  money  t  and  declared,  firft,  for  monev  had  and  received  to  the.  ufe  of  A.  and  22. 
before  they  became  bankrupts ;  fecond  for  money  had  end  received  to  their  own  ufe,  as  a  (fig  nee*  of  A.  and 
it.  after  the  bankruptcy  of  A.  and  A,  and  third,  for  an  account  dated  with  diem  at  fuoh  affignees ;  held, 
fkat  under  this  declaration  the  affignees  were  only  entitled  to  recovax  the  5I.  paid  after  the  bankruptcy  of 
both  partners.  SemL  that  if  they  had  declared  for  money  had  and  received  to  their  ufo,  a$  aifi^ntet  \A  A* 
tbey  might  hsverecovered  one  moiety  of  the  558L  paid  betwfentbetwo  a&s  of  bankruptcy. 

At 
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1803.  At  the  trial  before  Lord  Alvanley,  Ch.  J.  at  the  Wejlmlnjler  fa* 

■  tings  after  laft  Hilary  Term,  it  appeared  that  JR.  Drake  and& 

«nd  Aaothtr  Goddard  carried  on  bufinefs  in  pstrtnerfhip,  that  E.  G.  committed 

*.  an  a&  of  bankruptcy  oh  the  8th  of  February^  1 802.,  and  R.  D. 

odoaid.  on  ^e  j^jj  Qf  t[je  fame  month  in  the  fame  year;  that  a  few 

days  previous  to  the  firft  all  of  bankruptcy,  a  large  fum  of 
money  was  paid  into  the  houfe  on  account  of  the  Defendant; 
that  between  the  8th  and   17th  of  February  feveral  fumsof 
money*,  amounting  to  558/.  were  paid  to  the  Defendant,  by  a 
clerk  of  the  houfe,  in  cohfequence  of  the  former  having  infifted 
on  fuch  payment,  there  being  evidence  to  fbew  that  he  was  ac* 
quainted  with  the  infolvcnt  fituation  of  that  houfe }  that  on  the 
28th  of  February  5/.  more  were  paid  to  the  Defendant ;  that  up 
to  the  17th  when  R.  D.  became  bankrupt,  the  balance  of  ac- 
counts between  the  partner!]}  ip  and  the  Defendant  continued  to 
be  in  favour  of  the  latter,  and  that  the  trade  continued  to  be 
carried  on  by  the  bankrupts  till  the   15th  of  March.     The 
Plaintiffs  were  affignees  under  a  joint  commiffion  againft  A 
Drake  and  E.  Goddard.  The  jury  found  a  verdift  for  the  Plain- 
tiffs for  563/.,  but  liberty  was  referved  to  the  Defendant  to  mote 
that  a  nonfuit  might  be  entered,  if  the  Court  Ihould  be  of  opinion 
that  the  Plaintiffs  were  not  entitled  to  recover  any  thing,  or  that 
the  verdic"i  might  be  entered  on  fuch  count,  and  for  fuch  fum  as 
the  Court  fhould  thiuk  the  Plaintiffs  entitled  to  recover. 

Accordingly  Praea\   Serjt.  obtained  a  rule  nijl  upon  two 
grounds ;  firft,  that  neither  of  the  counts  in  the  declaration 
was  (b  framed  as  to  entitle  the  Plaintiffs  to  recover,  becaufe 
the  money  being  paid  to  the  Defendant  after  the  aft  of  bank- 
ruptcy committed  by  22.  Goddard,  but  previous  to  that  com- 
mitted by  2?.  Drake,  the  Defendant  was  not  indebted  to  the 
partners  before  their  bankruptcy,  as  alleged  in  the  firft  count; 
nor  to  the  affignees  after  the  bankruptcy  of  both,  as  alleged 
in  the  fecond  count ;    for  R.  Drake  being  folvent  when  the 
money  was  paid  to  the  Defendant,  it  was  money  received  by 
the  Defendant  to  the  ufe  of  the  Plaintiffs,  as  affignees  of  JS.  God- 
dard, and  to  the  ufe  of  R.  Drake*     Secondly,  that  ae  the  ba- 
lance, when  R.  Drake  became  bankrupt  was  in  favour  of  the 
Defendant,  the  affignees  could  not  recover  on  any  demand  prior 
to R.  Drake's  bankruptcy, fince  the5  Geo.  2.  c.  $o.Jl  28.  dire&sthe 
affignees  to  ftrike  a  balance  when  there  had  been  mutual  debts 
or  credits,  and  that  balance  muft  be  taken  at  the  time  when  both 

partner* 


•  \ 


*  - 
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partners  become  bankrupts,  and  that  at  all  events  therefore^  the       1803. 
Defendant  muft  be  allowed  the  motey  received  by  the  bank.     — — — 
mpts  on  his  account,  before  the  bankruptcy  of  either.  / "  ""* 

n    /•     r%      •  t%  m  a        #m  *         .  '         #•«  *       •         .  *9°  Another, 

Befit  Serjt.  now  fhe^ed  caufe.  Hie  authority  of  the  clerk  who  «. 

paid  the  rfioney  to  the  Defendant,  having  beenMerived  from  the  Goi>DAKD* 
partnerihip  of  Goddard  and  Drake,  and  that  partnerihip  having 
been  diflblved  by  the  a&  of  bankruptcy  of  the  former,  the  money 
muft  be  confidered  as  having  been  paid  without  authority,  and 
ought  therefore  to  bereftinded.  At  ail  events,  however,  the  Plain- 
tif&  dre  entitled  to  recover  one  moiety  of  the  558/.  paid  fubfequent 
to  the  bankruptcy  of  E.  Goddard*  as  well  asthe  $L  paid  after  the 
bankruptcy  of  Drake.  The  ground  upon  which  one  of  two  part- 
ners in  trade  is  authorifed  to  diipofe  of  the  partnerihip  effefts,  is 
thatof  implied  agency.  Though  one  tenant  in  common  of  a  per- 
ianal chattel  be  entitled  to  take  poffeffion  of  the  whole,  yet  he 
cannot  convey  more  than  a  moiety  of  the  intereft ;  if  therefore, 
otieof  two  partners  become  bankrupt,  as  the  partnerihip  is  thereby 
diflblved  (a),  no  agency  can  any  longer  be  implied ;  confequently 
the  folvent  partner  can  difpofe  of  no  more  than  his  moiety  of  the 
property.  Upon  the  bankruptcy  of  2?.  Gc*fcforrf,  therefore,  amoiety 
rf  the  partnerihip  property  paffed  to  his  affignees,  who  became 
tenants  in  common  with  thefolvent  partner.  The  affignees,  under 
%  joint  commiffion,  are  entitled  to  the  joint  and  feparate  property 
ofboth  partners ;  they  have  no  fpecific  chara&er  as  affignees  of 
■nch  partner,  but  if  any  property  belonging  to  one  of  t^e  partners 
baa  been  made  away  with,  they  will  be  entitled  to  fue  for  it  as 
iffignees,  under  a  joint  commiffion.  Nothing  more  is  neceflary 
0  be  ihewn,  than  that  the  property  was  veiled  in  them  at  the  ' 
ime  the  a&ion  was  brought  Nor  can  there  be  any  fet-off  under 
he  ftatute  in  this  cafe ;  for  the  debt,  Upon  which  the  Plaintiffs 
iie,  arofe  fubfequent  to  the  a&  of  bankruptcy  of  E.  Goddard, 
rhereas  that  which  the  Defendant  claims,  was  incurred  previous 
o  that  event.  If  a  fet-off  were  allowed  in  fuch  cafe,  the  efieft 
rould  be  to  enable  one  bankrupt  partner,  after  an  aft  of  bank- 
uptcy  committed  by  himfelf  to  pay  a  partnerihip  debt  to  a  favourite 
reditor,  without  the  poffibility  of  {he  affignees  obtaining  redrefi ; 
yr  to  any  aftion  brought  by  the  affignees,  a  fet-off  arifing  out 

(#)  Sc«  Smith  v.  Stok*st  I  Eaji,  363  ;  tnd  Smith  v.  Oritll,  U:  368, 
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1803*        of  the  ftate  of  accounts  between  the  creditor  and  the  two  partner* 

would  be  reforted  to  as  equivalent  to  the  whole  demand. 

*nd  AnoSur        Praea\  Serjt  contra.     The  5  Geo.  2.  c.  30./.  28.  direct*,  tint 
v.  when  there  have  been  mutual  debts  or  credit  between  the  bank- 

rupt, and  any  other  perfon,  before  the  time  of  the  bankruptcy,  as 
account  fhall  be  taken,  and  the  balance  only  fhall  be  paid.  Theft 
mutual  claims  are  not  in  the  nature  of  fet-off ;  but  the.  balance 
only  is  the  debt.     If  then  an  account  is  to  be  taken  up  to  the 
time  of  the  act  of  bankruptcy,  the  Plaintiffs  in  this  cefe  are  not 
entitled  to  recover  any  thing.     For  at  the  time  when  Drake  he- 
came  bankrupt,  the  balance  of  accounts  (till  remained  in  favour 
of  the  defendant.     It  is  true  that  the  ftatute  does  not  expre&y. 
direct  up  to  what  time  the  account  fhall  be  taken,  where  feveral 
partners  become  bankrupt :  but  in  the  cafe  of  a  joint  commiffioo, 
the  act  of  bankruptcy  by  which  the  commiffion  is  fupported,  and 
under  which  the  affignees  are  authorifed  to  fue,  is  not  complete, 
until  all  the  partners  have  become  bankrupt  If  theaffigneeadamt 
the  money  paid  to  the  Defendant  as  a  debt  due  to  the  eftateof 
Goddardand  Drake,  theymuft  allow  in  account  allfums  of  mora? 
due  from  the  eftate  to  the  Defendant.    If  on  the  other  hand  they 
claim  one  moiety  of  the  money  paid  as  due  to  the  feparate  eftato 
of  E.  Goddard,  and  the  other  moiety  as  due  to  the  feparate  eftaie 
of  Drake,  they  ought  to  have  framed  their  declaration  accordingly. 
Indeed,  in  fuch  cafe  the  two  demands  could  not  be  joined  in  the 
fame  action.     Where  two  perfons  have  demands  upon  a  third  in 
feparate  rights,  they  ought  to  fue  feparately;  Gruhamv.MoberjfiMt 
2  T.  R.  282.     Nor  will  it  make  any  difference  if  both  creditor! 
become  bankrupt,  and  the  fame  affignees  be  chofen  for  both. 
For  where  twocommiffioiis  iffued  againft  A.  and  B.  and  the  fame 
perfons  being  chofen  affignees  under  both,  brought  an  a&oa 
againft  C.  for  debts  due  to  the  feparate  eftates  of  each ;  it  vai 
holdeh  that  fuch  debts  ought  to  have  been  made  the  futgect  4 
diftinct  actions ;  Hancock  v.  Haymara\  3  T.  B.  433, 

Cur*  ado*  vit 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

LordALVANLEY,Ch.J.  ThisisanaaionformQneybadandTfr 

ceived,  brought  by  the  Plaintiffs  as  affignees  of  twoperfons  inpart- 

nerfhip,  and  the  moneyin  difputewas  paidby  the  perfon  who  acted 

as  clerk  in  the  partnerfhip  concerns  after  anactof  bankruptcyconr 
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mined  byoneof  the  perfons,bat  before  an  a&  of  bankruptcy  com-       1803. : 

mhted  by  the  other.  With  refipe&  to  the  5/.  paid  after  the  bank-      

tnptcy  of  both,  the  Plaintiffs  are  rilearl?  entitled  to  *  verdift  for    tna  A^Jhtr 
that  fum ;  and  the  only  queftion  we  have  to  decide  is,  Whether  <% 

■the  aflignees  can  recover  the  nfoney  in  difpute  under  a  count  for       °ddar*. 
money  had  and  received  to  the  ale  of  the  Plaintifls,  as  aflignees  of 
both  parties  ?  Another  queftion  has  been  raifed  in  this  cafe,  which 
it  will  be  for  us  to  decide,  ihould  it  be  brought  before  the  Court 
t     upon  another  occafion.  We  are  of  opinion,  that  in  this  cafe  it  is  not 
;  *   poffible  to  contend  with  fuccefs,  that  the  Plaintiffs  ought  to  ivcover 
1    in  the  way  in  which  they  have  declared.    No  doubt  the  Plaintifls 
H    fire  joint  aflignees  of  both  the  partners,  and  as  fuch  they  might 
•    have  faed  for  money  had  and  received  to  the  ufe  of  each ;  and  if 
g    there  had  been  a  count  for  money  had  and  received  to  the  ufe  of 
p    the  Plaintiffs  as  aflignees  of  the  partner  who  had  committed  an 
k   m&  of  bankruptcy  at  the  time  the  money  was  paid,  they  might 
jj   perhaps  have  recovered  one  moiety.     Chi  this,  however,  we  do  is  £*/>*%$* 
±  not  mean  to  give  an  opinion.     It  is  clear  that  after  the  bank- 
m  rnptcy  of  Qodddrd,  the  clerk  was  the  agent  of  fuch  perfons  4s 

—  ihould  be  chofen  aflignees  of  his  eftate,  as  well  as  of  Drake*  who 

—  Was  then  abfent.  But  we  think  that  upon  the  prefent  declaration 


F 


there  is  no  pretence  for  laying  thdt  the  Plaintifls  ought  to  recover. 
Per  Curiam,  Let  a  verdift  be  entered  for  $L 


x:  Bcott  and  Others,  AfBgnees  of  Berkley,  a  Bankrupt,  j^^, 
"~  v.  Pettit.  m    ' 

K      ^  5£«/,x8i. 

-    *T»rover  for  goods.    The  caufe  was  tried  before  Lord  Alvanley^  Qn  ^  l6th  ^ 
m    *    Ch.  J.  at  the  Guildhall  fittings,   after  laft  Eafter  Term,  March  i8o», 
,   When  the  following  fe&s  appeared  in  evidence :  wt^hoJT' 

i         The  goods  in  queftion  had  been  ordered  by  the  bankrupt,  who  Mancb$*r%  »*■ 
tA  was  a  merchant  in  London,  of  Meflrs.  Wallers  of  Manchefler,  and  the  b*u  and  * 
m  -#ere  forwarded  by  them,  direfted  to  the  Bankrupt  at  the  Bull  and  **•"*  lnn 
^  Jitouthitm,  on  the  16th  of  March  1802.     On  the  23d  of  March  feouene'e  of  4 

ts  previous  order 

him.    On  the  13d  of  the  fame  month  the  goods  were  fern  to  the  Defendant's  ooufe  as  the  packer  of 
[.y  the  latter  having  given  no  direction  at  the  BvlltnA,  Mouth  Inn  refpe&ing  thefe  particular  goods ;  but 
log  given  a  general  order  that  all  goods  addrefled   to   him  Ihould  be  fent  to  the  Defendant;    A, 
ssg  no  warehoufe  of  his  own.    On  the  tith  of  March  A.  committed  an  a&of  bankruptcy.     When 
floods  arrived  at  the  Defendant's  they  were  booked  to  the  account  of  A.,  and  the  Defendant  not  know- 
of  A*»  bankruptcy,   unpacked  the  goods  to  afcertain  the  contents. '  On  the '31ft  of  Manh  the  goods 
i  claimed  by  the  consignees,  and  on  the  day.  after  by  the  affignees  0/  A.  againft  whom  a  commiffion 
been  taken  out.    Held  that  the  tranfitus  of  the  goods  was  at  an  end  when  they  arrived  at  the  De- 
nt's houfe ;  and  confequently,   that  the  Plaintiffs,  as  the  aflignees  of  A.9  were  entitled  to  recover 
in  an  action  of  trover. 

h  h  2  the 
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1803*    '    the  goods  were  fen  t  from  &e  ifatf  and  Jfei^  Iim  to  the  Defend* 
••*       ■      ant's  houfe,  who  was  a  packer,  not  in  confequence  of  any  order* 
•n/othlrs,     refpe&ing  thofe  particular  goods,  but  in  confequence  of  a  genenl 
v.  _       Order  from  the  bankrupt  to  fend  all  goods  directed  to  him  to  the 
Defendant's  houie.     On  the  1 1  th  of  March,  the  bankrupt,  who 
lived  in  lodgings,  and  had  no  warehoufe  of  his  own,  abfconded, 
leaving  no  clerk  to  accept  goods  or  orders  for  him.     On  the 
arrival  of  the  goods  at  the  Defendant's  houfe,  they  were  booked 
for  the  account  of  the  bankrupt ;   and   the   Defendant  not 
knowing  that  the  bankrupt  had  then  abfconded,  and  not  hav- 
ing any  dire&ions  from  him  refpe&ing  the  goods,  caufed  them  to 
be  unpacked  with  a  view  to  ascertain  of  what  they  confifted. 
On  the  31ft  of  March,    Meffrs.  Wallas  having  learned  tie 
iituatiori  of  the  bankrupt's  affairs,  claimed  the  goods  from  the 
Defendant,  and  on  the  day  after  they  were  demanded  by  the 
affignces.    The  Defendant  being  indemnified  by  Meffrs.  Waller^ 
refufed  to  deliver  the  goods  to  the  Plaintiffs.    The  jury  found 
a  verdift  for  the  Plaintiffs,  but  liberty  was  referved  to  the  De- 
fendant to  move  for  a  new  trial,  or  that  a  nonfuit  might  be 
entered. 

Be/lj  Serjt.  having  accordingly  obtained  a  rule  nifi  on  a  former 
day,  was  now  called  upon  to  fupport  his  rule.     When  this  rnk 
was  obtained,  two  grounds  were  fuggefted,  ift,  that  as  the  goodi 
were  notfent  from  Manchefter  till  after  the  bankruptcy  of  Berk- 
ley,  his  bankruptcy  might  be  deemed  a  revocation  of  the  previoos 
order,  and  confequently,  that  no  right  vefted  in  the  PlainttfL 
[This  point  he  now  abandoned,  faying,  that  though  fuggefted 
by  the  Lord  Chief  Juftice  before  whom  the  cafe  was  tried,  yet 
he  felt  it  too  late,  after  the  many  decided  cafes  in  which  a  ftnikr 
circumftance  had  occurred,  without  effe&ing  any  alteration  in  the 
right  of  the  affignees  of  the  bankrupt  to  claim  goods  ontheiranrml, 
to  make  this  obje&ion,  however  deferable  it  might  be  to.  eftaUifta 
different  rule  from  that  which  hadhitherto  prevailed],    acfly,  Tbd 
the  tranfitus  of  the  goods  was  n&t  at  an  end  when  they  were  demanded 
by  Meffrs.  Wallers.  Before  the  right  to  flop  in  travfiiu  can  be  de- 
feated, it  muft  appear  that  the  goods  have  come  to  thepafleffieo  of 
thevendee*  It  is  true,  that  in  EM sv. Hunt,  3  7122.  ^^wherethe 
tranfitus washolden  to  beat  an  end,  the  affigneesof  thevendeehad; 
not  taken  a&ualpoffeflion,  but  the  meffenger  under  the  commiffioi 
had  done  an  ad  which  waa  equivalent  to  taking  poffeffion, bypw^ 
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ting  his  mark  upon  them.     In  Hunter  v.  Beale,  cited  in  the        1803. 
above  cafe^  it  was  determined,  that  the  vendor  had  a  right  to  flop      v 
goods  which  remained  in  the  cuftody  of  the  carrier,  though  the      tnd°oJi£rj 
vendee  having  received  notice  of  their  arrival,  had  given  orders  »• 

to  the  carrier  refpecting  the  difpofal  of  them,  and  though  the 
carrier  himfelf  had  done  fome  a6ls  towards  carrying  thofe 
orders  into  execution.  So  in  Hunt  v.  Wa*d>  alfo  cited  in  Ellis 
t.  Hunt,  where  goods  had  been  fent  by  orders  from  the  vendee 
to  a  packer,  the  latter  was  confidered  as  a  middle  man  between 
the  vendor  and  vendee.  Though  a  packer  be  the  agent  of  a 
vendee,  yet  he  is  not  fuch  an  agent  as  can  receive  the  goods 
into  the  flock  of  the  vendee.  In  the  cafe  of  Hodgjbn  v.  Loy, 
7  T.  22. 440,  where  goods  remained  in  the  hands  of  a  whar- 
finger, it  was  held  that  the  right  to  flop  in  tranfilu  continued, 
though  the  wharfinger  had  general  directions  from  the  vendee 
to  forward  fuch  goods  as  fhould  be  received  on  his  account  to 
a  particular  perfon.  Both  a  wharfinger  and  a  packer  receive 
goods  for  the  mere  purpofe  of  forwarding  them  to  their  ultimate 
dfiftihafion ;  and  therefore  while  they  remain  with  them'the 
irun/ttus  is  not  at  an  end. 
.  Shepherd  aftd  Boyley>  Serjts,  contra,  were  flopped  by  the 
Court 

:  Lord  Ajlvanlet,  Ch.  J.  At  the  trial  I  could  not  help  forming 
a  wifh,  that  the  queftion,  how  far  the  bankruptcy  of  Barclay  had 
operated  as  fc  countermand  of  his  previous  orders  to  Mefirs. 
WatkrSt  fhould  be  confidered  by  the  Court.  But  on  looking 
into  the  cafes,  I  find  that  queftion  to  be  completely  clofed  in 
Weftminfler  Hatt>  and  that  we  therefore  are  bound  to  hold  that, 
though  a  bankrupt  has  altogether  ceafed  to  be  a  trader,  yet  that 
Us  warehoufe  continues  open  for  the  purpofe  of  receiving 
goods;  and  that  the  affignees  have  a  right  to  take  poffeflkm  of 
every  thing  that  may  come  into  their  hands  without  paying  a 
(ingle  farthing,  even  though  the  confignors  of  the  goods  are  not 
f^ffrlf**  to  come  in  under  the  commiffion.  In  Ellis  v.  Hunt, 
Lord  Kenyan  fays,  that  it  never  had  been  decided,  that  bank- 
ruptcy was  of  itfelf  a  countermand  of  an  order;  and  in  Boht- 
liiigk  y.  IngltSy  3  Ea/lf  381,  the  goods  in  queftion  were  not 
delivered  on  board  the  fhip  which  was  to  bring  than  from 
BuflSa  to  the  confignee  in  London,  until  after  the  confignee 
had  committed  an  a6l  of  bankruptcy.  No  doubt,  therefore, 
for  die  purpofe  of  receiving  goods,  the  affignees  fland  in  the 
place  of  the  bankrupt*    The  next  queftion  is,  Whether,  under 
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1803.  the  circumftances  of  this  cafe,  the  delivery  of  the  goods  to  the 
— —  packer  is  to  be  confidered  as  a  delivery  to  the  bankrupt  ?  U»? 
an/others,  doubtedly  there  are  cafes  in  which  packers  and  wharfingers  ace 
v-  to  be  confidered  as  middle  men ;  but  there  may  always  be  fc  9 

queftion,  Whether  in  the  particular  cafe  they  are  to  be  fi>  coo* 
fidered  or  not  ?  Such  was  the  queftion  in  Richardfon  v.  Gqfs  (a\ 
and  in  Mills  v.  Ball  (b).  In  the  laft  of  thofe  cafes,  we  heJ4  the 
wharfinger,  at  Exeter,  to  be  merely  a  middle  man ;  for  though 
he  paid  the  freight  and  charges  up  to  that  place,  yet  he  was  pot 
authorifed  to  impeach  them  or  meddle  with  them,  but  was  only 
one  of  the  hands  by  which  the  goods  were  to  be  forwarded  to 
North  Taxoton,  the  place  of  their  ultimate  deftination.  In  the 
cafe  of  Richardfon  v.  Gqfs  (c%  it  was  not  neceflary  for  us  to  de* 
cide,  whether  the  wharfinger  was  a  middle  man  or  not,  for  the 
cafe  was  decided  on  the  ground,  that  the  confignee  of  the  goods 
had  countermanded  his  order ;  but  my  Brother  Chambre  inti* 
mated  in  his  opinion,  and  I  perfectly  agreed  with  him  at  the 
time,  that  if  a  man  be  in  the  habit  of  ufing  the  warehoufe  of  the 
wharfinger  as  his  own,  and  make  that  the  repofitory  of  hir 
goods,  the  tran/itus  will  be  at  an  end  when  the  goods  arrive  it 
fuch  warehoufe.  I  take  the  cafe  of  the  packer,  cited  in  Ellis  1. 
Hunt,  to  amount  to  no  more  than  this ;  that  if  a  man  living  at  a 
diftance,  or  living  abroad,  order  goods  to  be  fent  to  A*  JB.  Us 
packer,  in  order  that  A.  B.  may  hand  them  on  to  him;  in  fuch 
cafe  A.  B.j&  a  mere  middle  man  with  refpe&  to  the  right  of 
flopping  in  tranfittu  And  in  Leeds  v.  Wright  (rf),  we  held  that 
the  goods,  though  remaining  in  the  packer's  cuftody,had  arrived 
at  the  end  of  their  journey ;  for  the  packer  in  that  cafe,  was  not 
merely  a  middle  man.  Ift  this  cafe  it  feems  to  me  impoffible  to 
raife  a  doubt,  whether  the  tran/itus  was  at  an  end  or  jiot ;  for  if< 
the  bankrupt  had  no  warehoufe  to  receive  the  goods,  but  that  of 
the  packer,  the  tran/itus  never  could  be  at  an  end,  if  it  did  not 
end  there.  Under  all  the  circumftances  of  the  cafe,  Iamclearlyof 
opinion,  that  the  confignees  were  not  entitled  to  confiderthe 
Defendant  in  the  light  of  a  mere  packer,  and  to  flop  the  goods 
in  his  cuftody. 

Heath,  J.  It  is  much  to  be  lamented,  that  goods  cooSgaei 
to  a  bankrupt  which  arrive  after  thea&of  banjtruptcy,  asinth* 
cafe,  mould  ever  be  confidered  as  part  of  the  bankrupt's  dfe&t 
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The  hardfliip  to  which  this  rule  of  law  had  given  rife,  in  parti-        1 803, 
cular  cafes,  was  the  occafion  of  introducing  the  do6lrine  of  Hop-  ■  — 

page  in  tranfitu*  The  very  expreffion  "  ftoppage  in  tranfitii?  andCothert, 
ex  vi  termini  implies  that  there  mull  be  a  place  of  ultimate  deli-  n_* 
very  of  the  goods.  If  the  bankrupt,  in  this  cafe,  had  poffeffed  a 
warehoufe  of  his  own,  and  the  packer  had  merely  taken  them  as 
a  middle  man,  the  confignors  might  have  flopped  them.  But 
here  there  being  no  other  place  of  delivery  than  the  warehoufe 
of  the  packer,  the  goods,  when  arrived  there,  had  come  to  their 

.      laft  place  of  delivery,  and  consequently  were  no  longer  liable  to 

,      the  right  of  ftoppage  in  trariftiu. 

Rooke,  J.  I  am  of  the  fame  opinion.  I  exceedingly  regret 
that  fuch  a  rule  of  law  fhould  have  been  adopted,  as  that  which 
▼efts  in  the  affignees  of  a  bankrupt  the  property  in  goods  which 

..  arrive  after  the  bankruptcy ;  for  it  appears  to  me  to  bo  produc- 
tive of  very  great  hardfhips.  But  the  cafes  are  too  decifive  upon 
the  fubje£t  for  the  Court  now  to  adopt  a  contrary  do&rine.  In 
all  the  cafes  where  the  confignor  has  been  allowed  to  flop  the 
goods,  in  the  cuftody  of  the  packer,  there  has  been  a  place  of 
ulterior  delivery  in  view.     In  the  prefent  inftance,  there  was  no 

^  place  of  delivery  but  the  warehoufe  of  the  packer.    The  delivery 

**  therefore  to  the  packer  was  equivalent  to  a  delivery  to  the 

*  bankrupt  himfelf. 

c*  '  CHAMBRk,  J.  J  am  entirely  of  the  fame  opinion.  If  the 
■*  warehoufe  of  the  packer  were  not  to  be  confidered  as  the  place  of 
9$  delivery  to  the  bankrupt  in  this  cafe,  there  could  be  no  place  "of 
^delivery  at  all ;  for  the  bankrupt  had  no  other  opportunity  of 
^  receiving  goods,  but  by  the  hands  of  the  Defendant.     However 

*  iiard  the  law  may  in  general  be  thought,  which  veils  the  pro* 
'  jperty  in  goods  which  arrive  after  an  ad  of  bankruptcy  in  the 
31  ttffignees  of  the  bankrupt,  it  would  be  ftill  more  hard  in  the 
t  p|-efent  inftance,  if  the  creditors  were  hot  permitted  to  refbrt 
:*:  to  the  property  in  the  hands  of  the  Defendant,  fince  he  could 
I*  have  no  flock  in  his  own  pofTeflion.  The  creditors  of  a  trader 
^generally  know  whether  he  has  goods  in  his  poffeffion,  and 
fctruft   him  accordingly ;    and  the  creditors  of  this  bankrupt 

mpobably  knew  that  he  confidered  the  warehoufe  of  his 
:er  as  his  own,  and  that  tuo  goods  were  configned  to  him 
■e.  In  thofe  cafes,  where  the  tranfitus  of  the  goods  has 
been  confidered  as  at  an  end,  the  goods  have  only  re- 
*»r|ptnprl  with  the  packer  for  the  purpofe  of  being  forwarded  to ' 
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1803.       the  fame  ulterior  deftination.     In  this  cafe  there  was  no  ulterior 
defoliation,  the  tranfitus  was  at  an  end. 

Rule  difcharged* 
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27th.  Dyson  and  Others  v.  Rowcroft. 


r  i  his  was  an  a&ion  qn  a  policy  of  infurance,  which  caine  onto 
*    be  tried  before  Lord  Alvanley,  Ch.  J.  at  tlie  fittings  after  laft  •' 


J>olicy  on  fruit 
from  Cadiz  to 

usual  memoran-  Hilary  Term,  when  the  jury  found  a  verdi6t  for  the  Plaintift 
dum    in  the      for  225L  fubjefl  to  the  opinion  of  the  Court  on  the  following 

voyage  the  fruit    Cafe. 

m»  S'JT"^1"  °n  the  28th  o{March>  1 8o2> the  Plaintiffs  effeOed a  policy  of 
watei,thathbe-  infiirance on  fruit  at  and  from  Cadiz  to  London,  upon  thelhip 
came  rotten,  and  Tartar,  and  the  Defendant  fubferibed  the  policy  for  aicZ.    The 

flunk ;  and  on  #        '  r  1 

the  niip's  arrival  policy  contained  the  ufual  memorandum,  that  com,  fifh,  (alt, 

atcdut"ter  rt  buit,  flour,  and  feed,  were  warranted  free  from  average,  unkft 

into  which  (he  general,  or  die  (hip  fhould  be  ftranded.     The  Plaintiffs  woe  in* 

wasd,n™?„Vthe  terefted  in  the  fruit  to  die  amount  of  the  fum  infured.    The  Tor- 

government 

of  the  place  pro-  tar  failed  upon  the  voyage  infured,  with  the  fruit  on  board* 
ihng^he%argi  °n  &C  1 5th  of  February,  1802,  but  having  met  with  tern- 
Thelhip  alio  peftuous  weather  and  contrary  winds,  was  forced  to  put  into 
lum^eT  £^  Palmar  and  afterwards  into  Santa  Ci-uz,  where  fhe  arrived  on  thfr 
ceed  on  the  3d  of  May.  In  the  courfe  of  this  voyage,  the  fruit  received  finch 
Ind'che  cargo°  '  damage  from  the  fea-water,  that  on  its  arrival  aX  Santa  Cruz,  M 
neceflarily  was  rotten,  and  ftunk  to  fo  great  a  degree,  that  the  government 

boaTd.n  °Heid  ^ere  prohibited  the  landing  it,  and  it  was  therefore  thrown  over* 
that  the  aflbred  board.  The  ihip  was  alio  fo  much  damaged  in  the  courfe  of  the 
7ecorerfoi  a  voyage,  as  to  be  unable  to  proceed  upon  the  voyage,  and  was  ne«" 
total  loft.  ceflarily  fold.     The  queftion  for  the  opinion  of  the  Court  wa% 

Whether  the  Plaintiffs  were  entitled  to  recover? 

Bejl,  Serjt.  for  the  Plaintiffs.     The  cargo,  in  this  cafe,  having 
been  fo  entirely  deftroyed  through  fea-damage,  as  to  render  it  ns- 
ceflary  that  it  fhould  be  thrown  overboard,  the  Plaintiff*  are  en- 
titled to  claim  for  a  total  lofc.     The  memorandum  in  die  polity 
,  which  declares  that  fruit  (hall  be  free  from  average,  unlets  thelhf 

be  ftranded,  applies  only  to  cafes  where  the  commodity  fufierp  de» 
terioration $  but  where  the  whole  value  of  the  commodity  is  de» 
ftroyed,by  any  of  the  perils  infured  againft,  the  lofs  is  total  initi 

nature? 
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nature,  and  confequently  not  within  the  memorandum.     In  this        1 803. 

cafe,  not  only  was  the  cargo  deftroyed,  but  the  fhip  itfelf  was       " 

ibid,  in  confequence  of  the  damage  fuftained  at  fea ;  which  cir-     nnd  o'h^, 

cumftances  diftinguifll  the  prefent  cafe  from  that  of  locking  v.     n     v. 

Frq/er9  Park,  114.;  for  as  the  cafe  there  ftates  that  thd  fhip  did 

not  proceed  to  Figaro,  the  place  of  her  deftination,  it  may  be 

inferred  that  fhe  was  able  to  proceed ;  and  indeed  it  does  not  * 

appear  that  there  was  any  thing  to  prevent  the  cargo  being 

carried  to  the  port  6f  difcharge.     In  M' Andrews  v.  Vaughan, 

Park,  115,  where,  after  capture  and  recapture,  a  cargo  of  fruit 

was  brought  to  the  port  of  deftination,  but  had  fuftained  damage 

to  the  amount  of  80  per  cent.,  Lord  Kenyan  (aid,  that  to  entitle 

the  allured  Jo  recover,  either  the  voyage  muft  be  loft,  or  the 

cargo  wholly  and  actually  deftroyed.     Now  here,  if  it  be  con. 

tended  that  the  cargo  was  not  wholly  and  a&ually  deftroyed,  by 

a  peril  infured  againft,  ftill  the  voyage  was  loft.     Indeed  Lord  ~~ 

Kenyan,  in  the  cafe  of  Burnett  v.  Ken/ington,  7  T.  R.  222,  ob- 

ferves,  that  he  cannot  fubfcribe  to  the  diShm  of  Lord  Mansfield 

in  Cocking  v.  Frafer,  that  if  the  commodity  fpecifically  remain, . 

the  underwriter  is  difcharged. 

BayLey,  Seijt  for  the  Defendant.     The  obje£t  of  the  memo- 
randum was  to  exempt  the  underwriters  from  particular  average, 
unlets  the  fhip  beftranded;  but  if  a  ftranding  take  place,  they 
are  as  much  liable  to  particular  average  as  if  the  memorandum 
had  not  been  introduced,  and  the  obfervation  of  Lord  Kenyan^ 
in  Burnett  v.  Ken/ington^  upon  the  cafe  of  Cocking  v.  Frafer,  is 
founded  upon  that  diftin&ion;  for  if  the  fliif>  beftranded,  the 
underwriters  are  equally  liable,  whether  the  cargo  remain  in 
Jpecie  or  not     Thediftin&ion  therefore,  between  a  total  and  a 
partial  lofs,  as  taken  in  Cocking  v.  Frafer^  remains  unimpeached; 
if  the  thing  infured  be  abfohttdy  deftroyed,  it  is  a  total  lofs; 
but  if  it  fpecifically  remain,  though  of  no  value,  it  is  an  average 
lofs.    Though  it  mightbe  neceflary  in  the  prefent  cafe,  to  throw 
thecargo  overboard,  it  does  not  appear  that  fuch  neceffity  arofe 
from  any  of  the  perils  infured  againft.    When  the  fhip  arrived  at 
Santa  Crux,  the  cargo  was  in  eziftence,    and  the  aft  of  the 
[    crew  in  throwing  it  overboard,    cannot  vary  the   refpe&ive 
rights   of  the   aflured  and   the   underwriters.      In   Cocking 
'    +.  Frafer,  though  the  fhip  did  not  proceed  to  her  place  of  defti- 
"    nation,  and  thecargo  was  fo  much  damaged  as  to  be  rendered 
*  •  of  no  value  in  the  middle  of  the  voyage,  ftill  the  aflured  were  not     »      ~  - 
1    allowed  to  recover*    That  cafe,  therefore,  is  detifive  of  the 
prefent 

Lord 


ROWCKOPT* 


476  CASES  in  TRINITY  TERM 

1803.  Lord  Alvanley,  Ch.  J.     If  I  underftand  the  policy  as  re- 

ftrained  by  the  memorandum,  the  underwriter  agrees,  that  all 

aw?  othen      commodities  fliall  arrive  fafe  at  the  port  of  deftination,  notwith- 
v.  ftanding  the  perils  infured  againft ;  but  that  he  will  not  be  liable 

to  pay  for  any  partial  lofs  on  fifh,  or  the  other  articles  con- 
tained in  the  memorandum,  becaufe  thofe  commodities  being 
liable  to  deterioration  from  many  circumftances  independent  of 
the  peril  infured  againft,  he  would  continually  be  harafled  with 
claims  for  partial  lofe  alleged  to  have  arifen  from  the  perils  men- 
tioned in  the  policy.  Unlefs  therefore  the  confequence  of  the 
damage  fuftain£d  be  the  total  lofs  of  the  commodity,  the  under- 
writer does  not  agree  to  be  anfwerable  ;  but  if  the  commodity 
be  totally  loft  to  the  affined,  he  undertakes  to  pay.  If  this  be 
not  the  meaning  of  the  memorandum,  it  is  badly  expreffed; 
and  the  underwriters  would  have  done  better  if  they  had  find, 
that  they  would  not  be  anfwerable  unlefs  the  commodities  enu- 
merated actually  went  to  the  bottom.  The  queftion  is,  What 
is  a  total  lofs  ?  I  admit  that  the  circumftances  of  cafes  like  the 
prefent  are  generally  fufpicious.  If  the  voyage  be  protracted, 
deterioration  neceffarily  takes  place ;  and  it  becomes  the  intereft 
of  the  captain  and  mariners  to  turn  the  injury  into  a  totailoA. 
But  this  is  matter  for  the  confideration  of  the  jury.  We  ought, 
indeed,  to  look  at  the  cafe  with  fome  fufpicion,  where  there  ■ 
fo  much  temptation  to  throw  the  cargo  overboard.  But  here  it 
is  found  that  the  neceffity  of  fo  doing  arofe  from  lea-water 
ffcipped  during  the  courfe  of  the  voyage ;  and  that  the  commo- 
dity was  in  fuch  a  ftate  that  it  could  not  be  fuffered  to  reman 
on  board  confiftently  with  the  health  of  the  crew.  In  confe- 
quence of  this  neceffity,  therefore,  the  commodity  was  anniht» 
fated*  by  being  thrown  overboard.  Had  it  not  been  fb  annihi- 
lated, it  would  have  been  annihilatedby  putrefaction:  andisitnot 
as  much  loft  to  the  affured  by  being  thrown  overboard,  as  if  the 
captain  had  waited  until  it  had  arrived  at  complete  putrefaction? 
The  cafe  of  Cocking  v.  Frqfer  was  the  only  thing  which  raifed 
any  doubt  in  my  mind;  and  it  is  certainly  a  very  ftrong  cafe. 
Out  the  authority  of  that  cafe  is  much  fhaken  by  the  ob- 
fervation  of  Lord  Kenyan  upon  it,  in  Burnett  v.  Ke^fing* 
C  477  1  to**  I  fufpeft  that  the  words"of  no  valuer"  applied  to  the  cargo 
in  the  cafe  of  Cocking  v.  Fratfer^  arefbmewhat  too  large,  and  that 
thefaft  was  not  that  the  cargo  was  in  fuch  actuation  as  to  make 
it  impoffible  to  preferve  it,  but  that  it  was  fo  much  damaged  ai 
to  be  no  longer  valuable  to  the  owners,  becaufe  it  w^s  not  worth 
carrying  to  the  port  of  deftinatiqn*    Lord  Kenyon,  fpealringof 
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Cocking  x.  FrcLfer,  fays,  that  he  cannot  fubfcribe  to  the  opinion 
there  given,  that  "  if  the  commodity  fpecifically  remain,  the 
underwriter  is  difcharged"  (a) :  I  think  myfelf  therefore  at 
liberty  to  confider  the  cafe  of  Cocking  v.  JFhj/Jr,  as  fbmething 
leis  ftrong  than  it  appears  to  be.  The  queftion  then  is,  Whether 
the  lofs  which  has  happened  be  not  as  much  a  total  lofs  as  if  the 
waves  had  carried  the  cargo  overboard,  or  as  if  it  had  been 
dire&ly  prevented  from  arriving  at  the  port  of  deftination,  by 
fome  of  the  perils  infured  againft  ?  I  never  have  underftood  that 
the  underwriters  infure  fifh  againft  no  perils  which  do  not  end 
in  a  total  annihilation  of  the  commodity.  When  the  lofs  arifes 
from  capture,  the  commodity  remains  in  exiftence  in  the  hands 
of  the  enemy ;  and  yet  this  lofs  is  as  much  within  the  policy  as 
a  lofs  arifing  from  the  wreck  of  the  fhip.  I  muft  now  take  it, 
that  the  circumftances  under  which  the  cargo  in  this  cafe  flood* 
were  fuch  that  fea-damage  had  fo  operated  as  to  make  it  im- 
poffible  for  the  captain  to  keep  it  any  longer  on  board.  Whe- 
ther the  caufe  of  the  lofs  were  direft  or  indireft,  it  produced  a 
total  annihilation  of  the  commodity. 

Hbath,  J.  On  looking  over  this  cafes,  it  appears  to  me,  that 
it  is  not  fbftrongly  Haled  on  the  part  of  the  allured  as  the  &6& 
would  have  warranted ;  for  it  is  not  faid  that  the  cargo  was  ne* 
eeflarjly  tjurown  overboard.  Now  it  is  clear  that  it  was  neceflary 
the  fhip  fhould  be  repaired,  and  that  the  Portuguefe  government 
would  not  fuffer  it  to  be  landed ;  yet  the  (hip  could  not  be  re- 
paired unlefs  the  cargo  was  removed.  The  evidence,  therefore, 
appears  to  me  to  warrant  the  conclufion  that  the  cargo  was  necefr 
farily  thrown  overboard.  On  this  ground  I  have  no  difficulty  in 
concurring  in  opinion  with  my  Lord,  that  the  cafe  does  not  fall 
within  the  exception  of  the  memorandum,  and  is  not  governed  by 
the  cafe  of  Cocking  v.  Frafer.  Had  we  thought  it  the  fame  in  cir- 
cumftances as  Cocking  v.  Frafer^  it  would  have  been  neceflary 
for  us  to  confider  how  far  that  cafe  has  been  impeached  by  the 
fubfequent  obfervations  of  Lord  Kenyon  in  Burnett 'v. Ksnfington* 

Rooke,  J.  We  muft  now  take  it  from  the  fa£ts  ftated  in  this 
cafe,  that  the  cargo  was  fo  deteriorated  as  to  make  it  neceflary 
that  it  fliould  be  thrown  overboard.  The  lofs  therefore  was 
total ;  the  voyage  was  defeated,  the  fhip  was  unable  to  proceed, 
and  the  government  of  the  ifland  would  not  fuffer  the  cargo  to. 
be  landed.  The  injury  was  occafioned  by  tempeftuous  weather; 
the  lofs  was  total,  and  therefore  I  think  the  Plaintiff  entitled  to 
recover. 
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Chambre,  J.  The  cafe  is  not  ftated  fb  ftrongly  as  the  evi- 
dence  feems  to  warrant.  It  is  faid  that  the  cargo  flunk  fb  much 
that  the  government  of  the  country  prohibit  ed  its  being  landed; 
but  it  might  have  been  ftated  that  it  was  inconfiftent  with  the 
health  of  the  crew  that  it  fhould  remain  on  board,  or  that  it  was 
neceflkrily  thrown  overboard.  The  fhip  is  expreffed  to  have 
been  fb  much  damaged  that  fhe  could  not  proceed,  but  was 
fold ;  now  this  miift  certainly  have  made  a  complete  end  of  die 
voyage.  We  do  not  conftrue  fpecial  cafes  fb  ftri&ly  as  we  do 
fpecial  verdi&s ;  on  the  whole,  therefore,  it  feems  to  me  that 
the  lofs  was  total ;  and  though  the  cargo  might  be  faid  to  exift 
in  fpecie,  yet  in  value  it  did  not  exift  at  all.  If  that  be  fb,  die 
inference  of  law  is  plain.  What  is  it  againft  which  die  under* 
writers  proteft  themfelves,  by  the  memorandum?  againft 
partial  damage.  For  what  reafon  ?  becaufe  as  the  commodities 
enumerated  are  perifhable  in  their  nature,  itmightbe  impoffiUe 
to  alcertain,  with  exa&nefs,  what  part  of  the  lofs  arofe  from 
the  nature  of  the  commodity,  and  what  from  fea-damage.  If 
ever  there  was  a  cafe  of  total  lofs,  it  certainly  is  the  prefcnt 

.  Lord  Alvanley,  Ch.  J.  then  obferved,  that  the  Court  con- 
fidered  the  cafe,  as  ftating,  that  the  cargo  was  neceflarily  thrown 
overboard. 

Judgment  for  the  Plaintiff 
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Leatham  and  Others,  Executors  of  Leatham,  v.     ju**  29th. 

Terry. 

5  Eaflt  394. 

Mphis  was  an  a&ion  for  money  had  and  received,  which  came  a.  having  ef- 
■*•    on  to  be  tried  before  Lord  Alvanley,  Chi  J.  at  the  fittings  ^^™*J"llc7 
after  laft  Hilary  Term,  when  the  jury  found  a  verdift  for  the  another  on 
Plaintiffs,  damages  1 00/.  fubje6l  to  the  opinion  of  the  Court  on  £?'*!"•  V*  *he 

.      -„       .  p  J  r  Ihip  having  been 

the  following  Cale :  \  detained  by  era- 

On  the  29th  of  O&ober  1 800,  the  Defendants,  being  part-  £a/*^*^* 
owners  of  the  ihip  Manche/ler,  on  behalf  of  themfelves  and  the  the  (hip  to  the 
other  owners,  effe&ed  a  policy  of  insurance  on  the  freight  of  the  JJJj**^  l£™  ^ 
laid  ihip,  at  and  from  St.  Peteijburgh  to  the  ihip's  port  of  dif-  freight  to  the 
charge,  between  Peterhead  and  the  Downs,  with  liberty  to  the  ^^^^ 
aflured  to  value  the  fame;  but  no  valuation  was  at  any  time  fame  time  re- 
made, nor  was  any  other  infurance  effected  on  the  freight.    The  "™£*  ™o™"tb0 
policy  was  for  500/.  and  the  Plaintiffs'  teftator  iubfcribed  it  for  underwriter*  on 
100/.     The  Defendants  had  previoudy  infured  the  ihip  for  JjJ^^f 
3000/.  at  which  fum  ihe  was  valued  in  the  policies  at  and  from  endeavour  to, 
Hull  to  Peter/burgh,  and  at  and  from  thence  back  to  any  port  £^J£  ™f 
between  the  Frith  of  Forth  and  the  Dawns.    The  ihip  failed  terwards  brought 
from  Hull,  and  arrived  in  St.  Peter/burgh  in  fafety,  and  having  ^^1^° 
engaged  a  full  cargo  upon  freight,  for  the  voyage  from  thence  board  at  the 
to  Hull,  had  taken  in  or  received  on  board  nearly  the  whole  "ention,  and  '" 
"  thereof,  when  ihe  was  detained  by  the  Ruffian  embargo,  and  earned  freight 
the  cargo  taken  out.     On  the  23d  February  1801,  the  Defend-  ^hidi*!?.  i«- 
ants  abandoned  to  the  underwriters  on  the  ihip,  all  their  right  ceived ;  held, 
and  intereft  in  the  policies  on  the  ihip ;  and  on  the  1  ith  March  b  tn^under- 
x8oi,  they  abandoned  to  the  Plaintifls'  teftator,  and  the  other  writers  on 
underwriters  on  the  freight,  all  their  right  and  title  to  fuch  ^  die/ were 
freight     Thefe  abandonments  were  accepted  by  the  under-  entitled  to  re- 
writers,  and  adjustments  were  figned  on  the  policies.  That  upon  fo  received  by 
the  ihip  was  as  follows: — "  Adjufted  a  total  lofs  of  tool. per  cent.  Q,nu 
"  on  this  policy,  and  hereby  order  Richard  Terry  and  Son  (the 
"Defendants)  todebitouraccountsfor  our  reipe&ivefubfcriptions 
"  at  that  rate,  which  we  agree  to  pay  in  good  bills  on  London,  not 
"  exceeding  two  months'  date  from  the  ift  day  of  April  1801 ; 
"  the  within-mentioned  ihip  having  been  arretted  and  detainedin 
*'  Raffia,  by  order  of  the  Ruffian  government;  the  allured  hereby 

"  undertaking 
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1 803.  "  undertaking,  upon  the  payment  of  fuch  lofs,  to  affign  over  all 
"  their  right  and  intereft  in  this  policy  to  Sir  Chrijlopher  Sykes, 
"  Bart  and  Robert  C.  Broadley,  Efquire,  in  fuch  manner  as  the 
Terry.  «  committee  for  adjufting  this  lofi  may  <hre&.  23d  February, 
"  1801."  The  adjuftment  upon  the  freight  was  as  follows:— 
"  Adjufted  a  lofi  of  tool,  per  cent,  payable  in  one  month,  the 
"  affured  agreeing  to  affign  over  all  their  right  and  title  to  all 
"  future  benefit  that  may  accrue  hereafter,  except  as  infureri 
"therein.  London,  nth  March  1801,  100L  per  cent*  On 
the  payment  of  the  bills  given  by  the  underwriters,  upon  the 
policies  on  the  fhip,  the  Defendants  received  from  the  eom- 
mittee  of  underwriters  on  the  fhip,  at  Hull,  the  following  letter 
or  authority :  "  Meffrs.  Richard  Terry  and  Son,  Hull,  9th  June 
"  1 80 1.  On  behalf  of  the  underwriters  on  the  following  fhipa 
"  (mentioning  feveral,  and  including  the  Manchejler)  wereqoeft 
€<  you  will  give  orders  to  your  correfpondents  at  Riga  and  Pe* 
"  ter/burgh,  to  aft  for  our  intereft  in  the  beft  manner  in  theft 
u  power,  and  in  all  refpc&s  as  they  would  have  a&ed  for  yoof 
"  intereft,  had  no  change  of  property  taken  place ;  you  will 
"  pleafe  alfo  to  accept  any  bills  which  may  be  drawn  for  thfe 
u  out-fit  of  the  (hips,  or  any  other  neceffiuy  charges,  infilling 
"  the  amount  of  the  faid  charges,  and  we  will  be  anfwerable  to 
"  you  for  the  fame.  We  are,  &c."  The  Defendants  a&ed  ai 
agents  for  the  underwriters  on  the  fhip,  and  paid  the  feveral 
films  of  money  under-mentioned,  on  account  of  the  faid  flop, 
viz. 

Expences  at  Cron/ladt, 

Elfineur,  ... 

Hull,  .... 

Primage  and  Buoyage, 

Portage  Bill,  ... 

Travelling  Expences  for  crew  in  Ru/Jta, 

Brokerage  bills  in  London, 

Infurance  on  125/I  expences, 
•    Dock  dues,        - 
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The  embargoonthe  veflels  detained  in  theportsofifc^Ea  being 
taken  off,  the  faid  fhip  Manche/ler  took  on  board  again  the  fame 
goods,  as  had  been  fo  fhipped  and  unladen  at  Peter/burgh,  and 

proceeded 
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proceeded  therewith  on  her  voyage  frota  Peterfburgh,  arrived  in        1803* 

iafety  at  Hull,  and  there  delivered  her  cargo  agreeably  to  the    ■ 

bills  of  lading,  which  had  been  figned  before  the  embargo,  and     *-tA*"Alf 

earned  the  freight  on  that  voyage.    The  freight  was  received  by       Ttttt. 

the  Defendants,  on  account  of  thofe  beneficially  interefted 

therein,  and  amounted,  after  deducting  brokerage,  to  the  fiun 

of  1327/.  185.  id.    The  Defendants  made  no  affignment  of  the 

freight  (eo  nomine)  to  the  underwriters  on  the  ihip,  nor  did 

they  make  any  affignment  of  the  ihip  to  the  faid  underwriters* 

otherwiie  than  by  the  abandonment  and  the  adjuftment  indorfed 

on  the  feveral  policies  above-mentioned.     The  ihip,  after  he* 

arrival  at  Hull,  and  delivery  of  her  cargo,  was  put  up  to  fale  by 

the  committee  of  underwriters  on  the  ihip,  and  ibid  for  upwards 

of  3200/.;  and  thereupon  the  feveral  underwriters  upon  the 

(hip,  and  the  Defendants,  and  the  reft  of  the  part-owners  by  the 

dire&ion  of  the  faid  committee,  joined  in  executing  a  bitt  of  fale 

of  the  fame  ihip  to  the  purchafer,  and  the  feveral  underwriter* 

upon  the  ihip,  have  received  from  the  nett  proceeds  of  fuch  file* 

106I.  14s.  per  cent,  on  the  amount  of  their  reipe&ive  fobierip- 

tions  thereon.    The  Defendant,  before  the  prefent  a&ion  was 

commenced,  received  notice  from  the  underwriters  on  the  ihip, 

not  to  pay  over  the  freight  to  the  underwriters  on  the  freight, 

but  to  hold  the  fame  for  the  underwriters  on  the  ihip.     The 

queftion  for  the  opinion  of  the  Court  was,  Whether  the  Plain*- 

titk  were  entitled  to  recover  ? 

Bayley,  Serjt.  for  the  Plaintiffs.  The  queftion  in  this  cafe 
turns  upon  the  effect  of  the  abandonment  to  the  underwriters 
On  the  ihip.  If  that  abandonment  leaves  the  underwriter  upon 
the  ihip,  in  the  fame  iituation  as  the  owner  would  have  been, 
the  Plaintiffs  are  entitled  to  recover ;  on  the  other  fide,  however 
it  muft  be  contended  that  fuch  abandonment  places  the  un- 
derwriter upon  ihip  in  a  better  iituation.  Had  that  abandon- 
ment never  been  made,  the  Plaintiffs  would  clearly  have  been 
entitled  to  recover  from  the  owners.  Upon  notice  of  the 
detention  of  the  ihip  at  Peter/burgh,  the  Plaintiffs  who  were  un- 
derwriters on  freight,  paid  as  for  a  total  lofe,  and  took  an 
abandonment;  after  which  the  ihip  proceeded  on  her  voyage, 
and  earned  her  freight;  that  therefore  which  was  a  total  loft 
at  the  time,  afterwards  turned  out  not  to  be  fo.  The  JDe~ 
fendants  having  received  that  freight  which  was  the  fubjeft  o# 

infurance 
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1 803.       infurance  by  the  Plaintiffs,  and  of  abandonment  alio  to  them,  are 

bound  to  pay  it  over.     It  cannot  be  faid  that  the  freight  n- 

I.iathau     ceived  by  the  Defendants,  was  not  the  freight  mfured  by  the 

Tikry.  Plaintiffs,  for  it  was  earned  upon  the  fame  goods,  by  the  feme 
fhip  and  crew,  and  under  the  fame  bills  of  lading.  The  efleft  of 
'  an  abandonment  is  to  put  the  underwriter,  to  all  intents  and  pur* 
pofes,  in  the  fame  fituation  as  the  owner.  The  underwriters  en 
the  fhip  therefore  flood  in  the  fituation  of  purchafers,  with  no- 
tice  of  all  the  obligations  to  which  the  fhip  was  fubjefl ;  but  the 
abandonment  did  not  inveft  them  with  any  power  to  put  an  end 
to  the  voyage,  which  had  been  contracted  for,  or  the  wages  of 
the  feanien,  or  any  other  contract,  entered  into  by  the  owners  of 
ihe  fhip  refpe&ing  the  fhip.  Hie  effe&  of  the  abandonment 
to  the  underwriter  upon  the  fhip,  is  to  give  to  him  the  difpofiJ 
of  the  body  of  the  ihip,  when  the  contracts,  to  which  it  is  fubjed, 
fhall  have  been  performed.  It  is  true  that  as  between  the 
aflured  and  the  underwriter,  if  the  voyage  be  obftru&ed,  the 
former  is  entitled  to  confider  fuch  obftru&ion  as  a  total  lofsy  and 
may  abandon ;  but  this  right  to  abandon,  cannot  interfere  with 
~"  the  rights  of  third  perfons ;  for  though  by  the  contra&  of  infu- 
rance, it  is  as  to  the  immediate  parties  to  that  contract  a  total 
lofs,  yet  it  is  fo  to  the  immediate  parties  only,  and  any  other  per* 
fbns  who  have  not  entered  into  that  contraft,  but  have  diftinft 
rights  attaching  to  the  fliip,  cannot  be  deprived  of  thofe  rights  by 
the  fi£Uon  of  a  total  lofs,  while  the  fhip  really  continues  in  exifU 
ence,  and  arrives  at  the  end  of  her  voyage.  For  the  Defendants 
•  it  muft  be  contended,  that  by  the  abandonment  to  the  under- 
writers upon  the  fhip,  the  fhip  became  completely  veiled  in  them 
at  Peter/burgh ;  that  the  voyage  being  put  an  end  to,  they  had  a 
right  to  difmifs  the  mariners  without  wages,  and  to  difpofe  of 
the  ihip  as  they  fhould  think  proper ;  but  that  having  employed 
the  fhip  in  bringing  home  goods  from  Peter/burgh,  they  had  a, 
right  to  all  the  benefits  arifing  from  fuch  a  voyage,  and  were 
only  bound  to  pay  the  feamen  for  their  fervices  fubfequent  to  the 
abandonment  The  injuftice  of  confidering  the  voyage  as  com- 
pletely put  an  end  to  by  an  abandonment  is  obvious ;  for  if  the 
fhip,  inftead  of  being  detained  at  Peter/burgh^  had  been  captured 
in  the  channel  on  her  homeward  voyage  and  abandoned,  and  a£ 
terwards  recaptured,  the  underwriterwould  enjoyall  the  profits  of 
the  voyage,  paying  the  feamen  only  for  the  labour  of  a  few  hour* 

Bejl> 
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-  befly  Serjt.  for  the  Defendants.  After  an  abandonment  of 
the  (hip  to  the  underwriters  upon  the  fhip,  they  are  entitled  to 
every  advantage  arifing  from  the  life  of  the  ihip.  It  has  been 
argued,  'that  the  abandoned  takes  the  fln'p,  fubject  to  all  con- 
trails entered  into  by  the  owner,  with  reference  to  the  voyage ; 
but  no  authority  has  been  cited  in  fupport  of  that  doctrine.  In 
cafes  of  real  property  indeed,  there  may  be  contracts  fo  con* 
nected  with  the  enjoyment  of  the  property  itfelf,  as  to  pais  to 
the  afSgnee;  but  the  contracts  entered  into  by  the  owner  with 
respect  to  the  voyage,  are  mere  pergonal  contracts,  and  the  un- 
derwriter, after  abandonment,  takes  the  ihip  as  his  own  without 
reference  to  the  perfonal  contracts  of  the  owner.  The  contract 
of  the  underwriter  is,  that  he  will  pay  ioo/.  if  the  Ihip  do  not 
arrive  at  the  end  of  the  voyage ;  the  owner  contracts  with  the 
freighter  for  the  carriage  of  his  goods,  and  if  the  owner  omit  to 
carry  after  the  expiration  of  an  einbargo,  he  is  liable  to  an 
action  for  fpecial  damage.  But  the  underwriter  is  not  liable  to 
the  performance  of  his  contract;  if  he  were,  inftead  of  paying 
ioo/.,  he  might  be  obliged  to  pay  300/.  To  ascertain  winch  iet 
of  underwriters  ought  to  receive  the  freight,  it  is  fufficient  to 
confider  which  of  the  two  has  earned  it.  The  voyage  was  at 
the  rifk  and  expence  of  the  underwriters  upon  the  ihip,  and  if 
the  ihip  had  been  loft,  they  alone  would  have  fuftained 
that  lofs.  Suppoie  the  ihip  had  been  hypothecated  in 
England,  then  if  the  argument  be  juft,  that  all  contracts  by 
the  owners  of  the  ihip  reipecting  the  ihip,  affect  the  ihip 
under  all  circumftances,  after  the  underwriters  on  the  ihip 
had  brought  her  home  at  their  expence  and  rifk,  the 
perfon  to  whom  the  ihip  was  hypothecated  might  have 
claimed  her  as  his  own,  and  the  underwriters  upon  freight,  alfo 
claiming  the  freight  earned  under  the  abandonment  to  them, 
the  underwriters  upon  the  ihip  would  have  paid  as  for  a  total 
lofs,  would  have  incurred  further  expence  in  bringing  home 
what  was  abandoned  to  them,  and  yet  would  have  been  the  only 
perfons  reaping  nothing  from  their  rifk  and  expence.  It  can 
hardly  be  contended  that  all  difadvantages  are  thrown  upon  the 
underwriter  of  the  ihip,  by  the  abandonment  of  the  ihip  to  him, 
without  olio  giving  him  a  right  to  all  the  advantages.  And  if  all 
the  advantages  are  abandoned  to  the  underwriter  of  the  ihip, 
the  fubfequent  abandonment  to  the  underwriter  on  freight  can 

1  1  make 


4*3 


t*©3- 

LtATBAM 

«. 

TtRRT. 


VOL.  HI. 


4S4  CASES  in  TRINITY  TERM 

1803.      make  no  difference ;  it  is  a  mere  nullity.    If  the  freight  had 

■'  never  been  infured,  there  is.  no  doubt  that  the  underwriter  oft 

Lsatbam    ^e  ^p  jnjght  have  recovered  it  from  the  owner;  and  as  the 

T^r.     underwriter  .mfireightcUims  under  the  owner,  he  cimotftnd 

in  a  better  condition  than  him. 

Bvyfy>  Serjt.  in  reply,  obferved,  that  if  the  underwriter  on 
freight  was  entitled  to  claim  the  freight,  he  was  alio  liable  to 
his  lhare  of  expence  in  bringing  the  cargo  home ;  and  con- 
fequently  the  arguments  arifing  from  the  hardship  fuppofed  to 
attach  on  the  underwriter  upon  (hip,  were  not  well  founded. 

Cur.adtkvdt. 

On  this  day  Lord  Ajlvanley,  Ch.  J.  (aid,  We  have  inquired 
into  the  circumftances  of  the  cafe  (a)  lately  decided  in  the 
King's  Bench  upon  the  fame  fubject,  and  find  they  do  not  ma- 
terially differ  from  the  prefenU  Here  the  aflured,  in  eon- 
fideration  of  being  paid  for  a  total  lofs  upon  the  (hip,  agreed  to 
affign  over  all  their  right  and  intereft  in  the  policy  upon  the 
fliip ;  after  which  they  agreed  with  the  underwriters  on  the 
freight,  in  consideration  of  being  paid  a  total  lofs  for  the 
freight,  to  affign  over  to  the  underwriters  on  the  freight  "  sD 
their  right  and  title  to  all  future  benefit  that  might  occur  theft*, 
after,  except  as  infurers  therein."  By  this  laft  ac^uftment 
therefore,  they  agreed  to  affign  over  all  their  future  intereft  to 
arife  on  the  freight.  The  (hip  having  returned  and  eaiaed 
freight,  the  Defendants,  the  aflured,  received  the  whole  as  if  they 
had  never  abandoned ;  and  the  queftion  now  is,  Whether,  in  so 
a&ion  for  money  had  and  received,  the  underwriters  on  freight 
are  not  entitled  to  demand  what  the  aflured  have  received?  The 
Court  of  King's  Bench,  in  deciding  the  cafe  before  them,  were  of 
opinion,  that  the  aflured  had  bound  themfelves  to  account  to  the 
underwriters  on  the  freight,  for  all  the  freight  they  might  recefre; 
but  in  giving  judgment  they  exprefsly  declared,  that  they  did  not 
intend  to  decide  the  queftion  between  the  underwriters  on  the 
fhip  and  the  underwriters  on  die  freight.  We  fhall  take  the 
fame  courfc,  and  though  the  cafe  has  been  argued  as  if  it  were  s 
queftion  between  the  two  fets  of  underwriters,  we  defire  not  to  be 
undcrftood  as  giving  an  opinion  upon  fuch  a  cafe.  We  calf 
determine  that  the  Defendants  have  made  themfelves  refponfible 

• 

(«)  Tbcmffon  v.  Rrmcrtfi,  4  E*fli  34. 
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to  the  Plaintiff*  in  this  form  of  a&ion,  for  the  freight  which       1603* 

they  have  received,  (a)  ■■■— 

Per  Curiae  Poftea  to  the  Plaintifli.     Ua™** 

Ti**r. 

(#)  At  the  fame  time  it  was  intimated  hy     they  were  to  contribute  proportionAbly  to  j  Eaf,  19. 
die  Court,  aod  agreed  by  the  Plaintiffs,  that     the  expence  of  bringing  the  cargo  home. 


Houghton  and  Another,  Affignees  of  Jackson,  a  y««j*- 
Bankrupt,  v.  Matthews  apd  Another. 

npjtovEB  for  a  quantity  of  indigo.  ** • ff?**£*fm€ 

-*■    This  caufe  was  tried  before  Mr.  Juftice  Eoote,  at  the  laft  jfinhisown 
Lent  affizes  at  Lancajler,  when  the  following  fa&s  appeared  in  ?*,nct0.?:,  ** 
evidence :  The  Defendants,  who  were  brokers,  had,  on  the  3d  paying  for  thefe 
of  September,   1 799,  fold  a  parcel  of  logwood  and   fuftic  to  8°?ds' fent  ?"" 
Jackfan^  the  bankrupt,  and  on  the  1  ith  of  the  fame  month,  a  goods  to  A.  to 
parcel  of  indigo,  neither  of  which  parcels  were  paid  for  at  the  ffll^r  !>#im»ne- 

,  **  1  r  *  ver  having  em» 

time  pf  Jackfon's  bankruptcy.      The  logwood  and  fuftic  wa*  ployed  A.  as  a 
the  property  of  a  perfbn  of  the  name  of  Grcatfiam,  and  the  ^JJ^Sibw 
indigo  of  a  perfbn  of  the  name  of  Dixon ;  both  thefe  par-  bankrupt,  and 
eels  had  been  put  into  the  hands  of  the  Defendants  by  the  J^^"^ 
proprietors,  to  be  fold  by  them  as  brokers,  and  both  fal^s  were  goods  fern  by 
efieded  in  the  names  of   the  brokers  only,    it  being  their  ^IC^[^ 
pra&ice  to  fell  in  their  own  name,  where  the  party  for  whom  mained  unfold, 
they  fold  was  indebted  to  them.     At  the  time  of  fuch  fides,  and  t^£*£f 
wb*?n  this  action  was  commenced,  there  was  a  balance  due  both  thofe  goods.    A 
from  Grcatham  and  from  Dixon  to  the  Defendants  (a).     Sooatt  {j^*^? 
after  jhc  above  tales,   Jaekfon,    the  bankrupt,    put   into  the  ing  a  lien  upon 
hands  of  the  Defendants,  the  indigo  in  queftion,  to  fell,  as  Jg^*.*. 
brokers;  no  advance  being  made  by  them  upon  the  indigo,  mer  goods  fold 
nor  any  debt   exifting  between  the  Defendants  and  Jack/on,  ^e^Jmb^|nf'  a' 
other  than  what  was   due   to   the   former  for   the  goods  of  balance  then  doe 
Greatham  and  Dixon*   purchafed  by  Jack/on  of  the  Defen-  *™  HeTdS 
dants  as   beforp   mentioned.      Indeed  the  commiffion  to  fell  the  aflignees 
the  indigo  in  queftion,  was  the  firft  time  the  latter  had  ever  ^ev*"llte 
employed  the  Defendants  as  brokers.      While  the  indigo  in 
queftion  ftill  remained  unfold  in  the  hands    of  the   Defen- 
a  dants,  as  brokers,   Jack/on  became  a  bankrupt.      Upon  this 
the  Plaintiffs,  as  his  affignees,  demanded  the  indigo,  and  ten- 
dered payment   of  any  charges  which    might  have  been  in- 

(«)  This  f..ft  was  only  proved  by  the     tion  of  the  (late  of  thearcount  in  *he  De- 
Befendar.ts'  clerk,  fptuiiiiig  10  his  iccolUc-     fendants'  books. 
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curred  in  refpedt  of  that  article;  the  Defendants  refined  to  de- 
liver it  up,  claiming  a  lien  upon  it  for  the  debt  due  from  the 
bankrupt,  in  confequence  of  the  goods  of  Greatham  and  Dixon 
fold  to  him,  and  which  ftill  remainded  unpaid  for.  The 
learned  Judge  was  of  opinion  that  the  Defendants  had  no  Hen 
upon  the  goods  in  queftion,  and  therefore,  under  his  dire&ioD, 
a  verdi6l  was  found  for  the  Plaintiffs,  with  leave  referred  to  the 
Defendants  to  move  to  fet  that  verdiil  afide,  and  have  a  nonfuit 
entered. 

Accordingly  a  rule  Nifi  having  been  obtained  in  laft  Eqfler 
Term, 

Lens,  Serjt  now  fhewed  caufe.  The  queftion  is,  Whether, 
becaufe.  the  Defendants,  as  brokers  to  two  perfbns  of  the 
names  of  Greatham  and  Dixon,  formerly  fold  goods  to  .die 
bankrupt  Jackfon,  for  which  their  principals  Greatham  and 
Dixon  have  not  been  paid  by  the  bankrupt,  they,  the  Defen- 
dants* have  a  right  to  detain  the  goods  in  difpute,  which  were 
put  into  their  hands  as  brokers  by  the  bankrupt,  and  to  pay 
Greatham  and  Dixon  out  of  the  proceeds  thereof?  To  entitle 
the  Defendants  to  this  lien  which  they  claim,  they  muft  either 
fhew  that  the  bankrupt  is  indebted  to  them  perfbnally  upon  a 
general  balance  of  accounts,  or  that  they  have  advanced  money 
upon  the  particular  goods  which  they  refufe  to  deliver  up.  It 
appears,  however,  that  no  money  was  advanced  upon  the  goods, 
and  as  this  was  the  firft  inftancc  in  which  the  Defendants  were 
employed  by  the  bankrupt  as  his  brokers,  there  could  be  no 
balance  in  their  favour.  In  fa£t,  Greatham  and  Dixon  now 
endeavour  to  obtain  a  lien  upon  the  goods  through  the  in- 
tervention of  the  Defendants,  and  thus  to  pay  themfcfrei 
the  debt  owing  to  them  from  the  bankrupt.  Had  the  De- 
fendants fold  for  Greatham  and  Dixon  under  a  del  credere 
commiffion,  they  would  have  been  perfonally  liable  to  their 
principals,  and  therefore  might  have  confidered  the  goods  as 
their  own,  and  have  claimed  all  the  rights  of  principals  arifing 
therefrom.  But  the  Defendants,  though  they  fold  in  their 
own  name,  ftill  were  not  refponfible  to  their  principal  for  the 
proceeds  of  what  they  fold,  and  therefore  the  parties  to  whom 
they  fold  became  debtors  to  the  perfbns  for  whom  they  fbU 
The  mode  in  which  the  Defendants,  for  their  own  convenience, 
made  out  their  fale  accounts,  cannot  inveft  them  with  any  right! 
which  do  not  refult  from  the  nature  of  the  tranfa6lionitel£  The 
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eftate  of  the  bankrupt  will  remain  indebted  to  Greatham  and        1803; 

fhson,  but  there  is  no  liability  under  which  the  Defendants      

can  be  called  upon  to  pay  that  debt.     In  Grove  v.  Dubois,     2  AnSer 

1  T.R.i  1 2.,  it  was  held  that  a  broker,  with  a  del  credere  com-  * 
mifiion,  might  fet-off  to  the  fame  extent  as  a  principal;  but 
there  the  Court  ex^refsly  take  the  diftin&ioi^  of  his  being  a 
broker  a£ting  under  a  del  credere  commiffion.  The  fame  prin- 
ciple was  recognifed  in  George  v.  Clagett,  7  jT.J8.359.;  and  in- 
deed there  the  decifion  of  the  Court  was  not  in  favour  of  the 
broker,  for  it  only  gave  a  purchafer  under  him  as  fiich  broker 
a  fetnoff  againft  his  principal. 

Heywood  Serjt  contrd.  It  is  fuppofed,  for  the  fake  of  the  , 
argument,  that  a  broker  felling  for  a  third  perfon  has  no  more 
property  in  the  goods  than  a  mere  ftranger,  whereas  by  the  de- 
pofit  of  the  goods  in  his  hands  he  acquires  a  ipecial  property  in 
them.  Now  in  Krtiger  v.  Wilcox,  AmbLi^.,  Lord  Hardwicke 
fays,  in  cafes  of  bankruptcy,  "  if  any  perfon  has  a  fpecific  lien 
or  a  fpecific  property  in  goods,  which  is  clear  and  plain,  it  fhall 
be  referred  to  him  notwithftanding  the  bankruptcy.'9  The 
goods  fold  to  the  bankrupt  were  not  fold  as  the  goods  of  Grea- 
tham and  Dixon,  but  in  the  name  of  the  Defendants ;  that  cir- 
cumftance  was  of  itfelf  fufficient  notice  to  the  bankrupt,  that 
the  Defendants  meant  to  claim  a  lien  upon  the  goods  fubfe- 
qaently  put  into  their  hands  by  him.  The  cafe  of  Gonfalez  v. 
Sladen,  Bull.  N.  P.  130.  2d  edit,  clearly  proves  that  the  broker 
may  maintain  an  a&ion  in  his  own  name  againft  the  vendee 
of  the  goods.  It  is  contended  indeed,  that  none  but  brokers 
a&ing  under  a  del  credere  commiffion  can  claim  this  lien  which 
the  Defendants  infift  upon;  but  it  fhould  be  remembered, 
that  the  very  ground  upon  which  lien  is  allowed  is  to  protect 
the  broker  from  lofs;  and  that  a  broker  who  advances  money 
to  his  employers  upon  the  confidence  refulting  from  his  rights 
as  a  broker,  has  at  leaft  as  good  a  claim  to  a  lien  as  he  who 
a&ing  under  a  del  credere  commiffion,  only  makes  himfelf 
liable  to  his  principal  for  any  poffible  lofTes  which  may  occur. 
Now  in  this  cafe  the  Defendants  had  advanced  money  to 
Greatham  and  Dixon,  for  both  thefe  perfbns  were  indebted  to 
them  on  the  balance  of  accounts,  both  at  the  time  of  the  fale 
and  the  detainer  of  the  goods  in  queftion,  though  it  is  true  that 
they  did  not  fpecifically  advance  money  in  refpe£t  of  the  goods 
ibid  by  them  to  the  bankrupt    In  Atkins  and  Another  v.  Amber, 

2  Jffi*  N*  Pn  Caf.  p.  493.,  it  was  holden  that  brokers  not  felling 
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under  a  del  bredere  comtniffion  might  maintain  an  a&ion  againft 
the  vendee  for  the  price  of  the  goods  fold,  the  principal  bong 
at  that  time  in  their  debt  for  money  advanced  upon  thofe  goofe; 
and  Lord  Ch.  J.  Eyre  was  of  opinion,  that  it  was  no  obje&ion 
to  the  recovery  by  the  brokers,  that  the  declaration  ftated  the 
contract  to  have  been  made  with  them,  whereas  the  file-note 
ftated  that  the  goods  were  fold  on  account  of  the  principal 
And  in  Drinkwater  v.  Goodwin,  Concp.  251.,  Lord  Mansfield  im, 
"  We  think  a  fa&or  who  receives  clothes,  and  is  authorifed  to 
fell  them  in  his  own  name,  but  makes  the  buyer  debtor  to  him- 
felf,  though  he  is  not  anfwcrable  for  the  debts,  yet  he  his  a 
right  to  receive  the  money.  His  receipt  is  a  difcharge  to  the 
buyer,  and  he  has  a  right  to  bring  an  a&ion  againft  him  to 
compel  the  payment." 

Cur.  adv.  tad/. 


There  being  a  difference  of  opinion  upon  the  Bench,  the 
learned  Judges  now  delivered  their  opinion* feriatim. 

ChaMbre  J.  The  queftion  is,  Whether  when  a  broker  re- 
ceives goods  to  fell  for  A.  he  is  entitled  to  retain  them  though 
unfold,  after  a  tender  of  all  charges  due  in  refpe&  of  thofe  goods, 
on  the  ground  of  a  lien  for  the  price  of  other  goods  fold  by  him 
for  B.  to  A.  under  a  general  authority  from  B.  to  foil,  there 
being  no  general  balance  due  from  A.  to  the  broker,  arid  the 
broker  not  having  fold  the  goods  of  B.  under  a  del  credere  eon* 
Uftiffion  ?  I  ftate  the  queftion  thus,  becaufc  I  conceive  that,  in 
the  prcfent  cafe,  the  mere  ft&  of  the  bankrupt  buying  goods  of 
the  Defendant  did  not  conftitute  the  relation  of  principal  and 
fa&or  between  them.  Hie  demand  of  the  Defendant  upon 
the  firft  goods  did  not  arifo  out  of  any  courfe  of  dealing  in  die 
relation  of  principal  and  fa  A  or,  but  was  as  foreign  to  that  rela- 
tion as  if  it  had  arifen  upon  a  legacy,  or  any  other  (pedes  of 
debt  the  moil  remote  from  that  courfe  of  dealing.  I  do  not  find 
any  authority  for  faying,  that  a  factor  has  any  general  lien  in 
refpcfl  of  debts  which  arifc  prior  to  the  time  at  which  his  cha- 
racter of  faftor  commences :  and  if  a  right  to  fuch  a  lien  is  not 
eftablifhed  by  exprefs  authority,  it  does  not  appear  to  me  to  fall 
within  the  general  principle  upon  which  the  liens  of  fa&ors  hate 
been  allowed.  It  fcems  to  me  that  the  liens  of  ftAors  have  been 
allowed  for  the  convenience  of  trade,  and  with  a  view  to  encou- 
rage faclors  to  advance  money  upon  goods  in  their  poffeffion,  or 
which  muft  come  to  their  hands  as  fa&ors' ;  but  debts  which  are 
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incurred  prior  to  the  exiftence  of  the  relation  of  principal  and 
fa&or,  are  not  contra&ed  upon  this  principle.     And  if  the  lien 
now  contended  for  were  allowed,  inftead  of  inducing  perfons 
to  place  goods  in  the  hands  of  fa&ors,  it  would  operate  the 
contrary  way,  fince  it  would  tend  to  prevent  infolverit  perfons 
from  employing  their  creditors  as  fa&ors,  left  the  goods  en- 
trufted  to .  them  fhould  be.  retained  in  fatisfa&ion  of  former 
debts.     If  this  were  the  only  point  in  this  cafe;  I  fhould  be  of 
opinion  that  the  Defendants  were  not  entitled  to  retain :  but 
laying  this  point  out  of  the  queftion,  I  ft  ill  think  the  debts  due 
from  the  bankrupt,  in  refpe&  of  the  goods  fold  to  him,  are 
not  to  be  confidercd  as  due  to  the  Defendants,  fo  as  to  autho* 
rize  them  to  fet-off  fuch  debts,  in  an  a&ion  brought  againft  them 
by  the  bankrupt's  affignees,  and  that  the  Defendants  have 
no  property  or  intereft  whatever  in  thofe  debts.     I  never  yet 
heard  of  a  perfon  being  allowed  to  -protect  himfelf,  by  fetting 
up  debts  in  reality  due  to  other  perfons;  or  that  a  fa&or, 
having  no  demand  on  his  principal,  could,  \>y  tranfa&ions  with 
a  third  perfon,  create  a  new  intereft  in  himfelf.    In  the  cafe  of 
Drink-water  v.  Goodwin,  Lord  Mansfield  fays,  "  it  fhall  not  be 
in  the  power  of  any  man,  by  his  ele&ion,  to  vary  the  rights 
of  two  other  contending  parties."      According  to  this.  rule> 
the  fa&or  has  no  right  to  prejudice  the  title  of  his  principal. 
That  a  fa&or  has  a  lien  for  his  general  balance,  is  a  point 
too  well  eftablifhed  to  be  difputed.     The  cafe  Kruger  v.  Wil- 
cox proves  nothing  more.     Where  a  fa&or  is  in  advance  for 
goods    by  a&ual    payment,   or   where  ho  fells  under  a  del 
credere  commiffion,  whereby  he  becomes  refponfible  for  the 
price,  there  is  as  little  doubt  that  he  has  a  lien  on  the  price, 
though  he  has  parted  with  the  pofleffion  of  the  goods.     If  he 
a&s  under  a  del  credere  commiffion,  he  is  to  be  confidered  as 
between  himfelf  and  the  vendee,  as  the  fole  owner  of  the  goods. 
TTiere  is  no  doubt  of  the  authority  of  a  fa&or  to  fell  upon 
credit,  though  not  particularly  authorised  by  the  terms  of  his 
commiffion  fo  to  do ;  but  if  he  fo  fell  without  a  del  credere 
commiffion,  it  is  well  eftablifhed  that  he  does  not  become 
•  furety ;   the  debt  is  due  to  the  owner  of  the  goods  only. 
Many  cafes  have  been  cited,  which  do  not  appear  to  me  to  war*  %  c**i.s$%. 
rant  the  inferences  drawn  from  them.     In  Gon/alez  v.  Sladen 
it  is  faid,  that  if  the  fa&or  of  a  perfon  beyond  fea  buy  or  fell 
goods,  he  may  fue  or  be  fued  in  his  own  name;  for  if  he  bu}> 
the  credit  is  prefumed  to  be  given  to'him ;  and  if  he  fell,  the 
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promife  is  prefumed  to  be  made  to  him.     But  where  the  prin- 
cipal  refides  abroad,    he  is  prefiimed  to  be  ignorant  of  tke 
circumftances  of  the  party  with  whom  his  factor  deals,  and 
therefore  the  whole  credit  is  considered  as  fubfifting  between  the 
contracting  parties.     The  fentence  in  Bailer's  nt/t  prhts,  im- 
mediately following  the  cafe  of  Gonfalez  v.  Sladen,  was  not  cited. 
There  it  is  find,  that  "  a  factor's  (ale  does,  by  the  general  rale 
of  law,  create  a  contract  between  the  owner  and  buyer ;  and 
therefore  if  a  factor  fell  for  payment  at  a  future  day,  if  the 
owner  give  notice  to  the  buyer  to  pay  him,  and  not  the  facto, 
the  buyer  would  not  be  juftified   in   afterwards   paying  die 
factor."    The  factor  therefore  has  no  right  to  confider  himfelf  as 
fubftantially  the  creditor  of  the  vendee  of  the  goods ;  he  has  no 
equity  in  his  favour,  and  the  account  is  really  and  truly  between 
the  vendee  and  the  principal.     It  is  true  that  Mr.  J.  Butter 
adds,  "  yet  perhaps,  under  fbme  particular  circumftances,  this 
rule  may  not  take  place,  as  where  the  factor  fells  the  goods 
at  his  own  rifle  (*'.  e.  is  anfwerable  to  the  owner  for  the  price, 
though  it  be  never  paid),  for  in  fiich  cafe  he  is  the  debtor  to  the 
owner,  and  not  the  buyer."     Neither  the  cafe  of-  Rabone  v. 
Williams^  nor  that  of  George  v.  Clagett,  appear  to  me  to  have 
any  application  to  the  prefent     The  principle  upon  which  thole 
cafes,  proceeded  is  well  fummed  up    in   Culleris   bankrupt 
laws  (a),  viz.  that  where  a  party  being  only  an  agent,  acts 
oftenfibly  as  the  real  and  fole  owner,  (as  in  the  cafe  of  aia&or 
concealing  his  principal,  or  an  acting  partner  his  partners,)  the 
buyer  of  goods  from  him  may,  in  an  action  by  the  principal  in 
the  one  cafe,  or  the  firm  in  the  other,  fet  off  a  debt  due  to  him 
from  the  factor  or  acting  partner  reflectively*  upon  the  ground 
that  the  parties  by  their  conduct,  having  enabled  their  agent  to 
gain  credit  as  the  fole  owner,  and  the  buyer  having  bondjidt 
contracted  with  him  in  that  character,  they  cannot  recover 
againft  the  buyer,  without  allowing  him  the  fame  advantages 
and  equities  in  his  defence  that  he  would  have  had  againft  their 
agent.     There  is  a  cafe  of  Garrett  v.  Cullum,  Bull.  N.  P.  p.  42. 
laft  ed.  and  which  is  alfo  cited  in  Scott  v.  Surman,  fVilles,  405. 
which  fully  proves  the  doctrine  that  the  debt  of  the  vendee  is 
not  due  to  the  factor.     In  that  cafe  the  factor  of  a  perfbn  living 
in  Ireland,  having  fold  goods  to  a  perfbn  living  in  London* 
without  acquainting  him  with  the  name  of  his  principal,  or  ac- 
quainting his  principal  with  the  name  of  his  vendee,  became  bank- 


(a)  P.  ao6.  h.  71. 
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nipt;  after  which  the  vendee  paid  the  money  to  his  affignees; 
the  principal  then  brought  an  a&ion  againft  the  affignees  apd 
recovered,  it  being  held  that  though  the  vendee  was  discharged 
by  the  payment  to  the  affignees,  yet  the  debt  was  not  in  law  due 
to  them  but  to  the  principal,  and  therefore  did  not  pais  under 
the  alignment.  That  cafe  is  laid  in  Willes  to  have  been  cited 
at  Guildhall^  by  Lord  Ch.  J.  Parker,  with  approbation  Thefe 
cafes  appear  to  me  to  eftabiiih,  that  where  a  fa&or  has  no  fpe- 
cial  claim  on  the  goods,  and  he  has  difpofed  of  them,  whereby 
he  has  loft  the  advantage  arifing  from  poffeffion,  the  debt  is  to 
be  confidered  to  all  intents  as  the  debt  of  the  principal,  and  the 
faxSlor  has  no  lien  on  the  price.  My  brother  Heywood  mainly 
relied  upon  the  cafe  df  Drinkwater  v.  Goodwiri,  whereas  the 
Court  throughout  that  cafe  evidently  proceed  on  the  ground  of 
the  fiuSlor  having  given  his  iecurity  for  the  payment  of  the 
goods,  and  thereby  acquired  a  lien  on  them  in  the  fame  way  as 
if  he  had  advanced  his  money  on  the  goods  themf elves.  The 
principle  upon  which  that  cafe  was  decided  is  very  correal ;  but 
why  did  the  deciiion  proceed  upon  that  principle,  unlefs  with  a 
view  to  diftinguifh  it  from  cafes  circumftanccd  like  that  now 
before  the  Court  ?  It  is  unneceffary  to  enter  at  large  into  all 
the  portions  on  this  fubjeft,  which  are  laid  down  in  the  books; 
many  of  which  are  very  clearly  ftated  in  Scott  v.  Surman.  It 
has  been  obferved,  that  though  a  broker  does  not  a&  under  a 
del  credere  commiffion,  ft  ill  he  mayJbring  an  action  in  his  own 
name  for  goods  ibid  by  him.  This  power,  however,  is  incident 
to  the  nature  of  his  employment,  as  alfo  that  he  ihotrid  be  able 
to  give  diicharges  to  thofe  from  whom  he  receives  money  in 
payment  of  goods  fold  on  account  of  the  peribns  for  whom  he 
acls.  But  thefe  circumftances  do  not  prove  that  he  has  any 
intereft  in  the  goods  which  pais  through  his  hands.  How 
would  this  cafe  have  flood,  if  the  Defendants  had  never  be- 
come creditors  of  Greatham  and  Dixon  ?  It  has  not  been  argued, 
that  in  fuch  cafe  there  could  have  been  any  lien ;  and  yet  how 
can  any  right  between  the  Defendants  and  the  bankrupt  be 
altered  by  a  fubfequent  courfe  of  dealing  between  the  Defend- 
ants and  third  peribns  ?  The  rights  of  lien  and  detention  muft 
have  exifted  at  the  time  when  the  goods  of  Greatham  and  Dixon 
were  ibid  to  the  bankrupt,  and  cannot  be  varied  by  the  fubfe- 
quent conduct  of  Greatham  and  Dixon  towards  the  Defendants, 
unlefs  the   bankrupt   has  been   privy  to  their  tranfa&ions. 
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Under  all  thefe  circumftances,  and  finding  no  authority  which 
warrants  the  factor  in  claiming  any  fuch  lien  as  is  cltilDtd  ia 
this  cafe,  I  muft  deliver  my  opinion  that  the  Defendant!  haw 
failed  in  the  defence  fet  up  by  them,  and  that  as  they  were  fb% 
Satisfied  all  they  had  a  right  to  demand,  the  learned  Judge  vat 
perfectly  correct  in  his  direction  to  the  jury. 

Rooke,  J.  This  queftion  arifes  in  an  action  of  trover,  and 
mull  be  decided  by  the  rules  of  law.  Cafes  which  have  ban 
decided  by  the  Lord  Chancellor,  on  the  principles  of  general 
equity  at  the  hearing  of  bankrupts'  petitions,  mufl  not  give  the 
rules  for  our  decifion  in  the  courts  of  law.  Lord  Hardnda 
very  cautioufiy  takes  the  diftin&ion  in  two  cafes,  munch/, 
Kntger  v.  Wilcox,  Ambl.  253.  and  Ex  parte  Dtcxe,  1  Atk.  31& 
In  the  firft  of  thefe  cafes  he  feys,  "  whether  this,  was  ever  al- 
lowed in  trover  at  law,  where  the  goods  were  turned  into 
money,  I  cannot  lay,  nor  can  I  find  any  fuch  cafe.  I  have  as 
doubt  it  would  he  Co  in  this  court  if  the  goods  remained  in 
fjiecie,  nor  do  I  doubt  of  its  being  fo  where  they  are  turned 
into  money."  In  the  latter  cafe  he  fays,  "and  here,  thong 
there  had  been  no  bankruptcy  in  an  action  for  thefe  goods,  it* 
debt  could  not  have  been  fet-off;  yet  as  the  claufe  of  mutnal 
credit  has  been  extended,  I  think  it  may  come  within  that  rule.' 
In  the  cafe  before  the  Court,  there  is  no  doubt  that  the  De- 
fendants had  a  lien  on  the  goods  fent  to  them  by  Dixon  and 
by  Grt-atfram,  for  their  general  balance  while  the  good*  re- 
mained in  their  hands,  and  if  they  had  received  the  money  for 
thefe  goods,  they  might  have  retained  it  for  the  balance  dot 
~~    t  when  they  parted  with  the 
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very  far,  bat  I  cannot  find  that  it  has  yet  been  carried  fo  far 
as  to  permit  a  factor  to  retain  for  all  poffible  demands  which 
he  may  choofe  to  make  on  the  goods  lent  to  him.     Here  the 
Defendants  are  fuppofed  to  have  a  demand  and  a  right  of  ac- 
tion againft  Dixon  and  againft  Greatham,  who,  for  aught  we 
know,  are  each  of  them  fblvent.     The  Defendants  are  not  an- 
iwerable  to  them  for  the  value  of  the  goods  fold  to  the  bank- 
rupt, nor  have  they  advanced  any  money  on  them.    The 
bankrupt  is  indebted  to  the  Jioufe  of  Dixon  and  of  Greatham, 
for  the  price  of  the  goods  ibid  to  him  on  their  account  by  the 
Defendants.     The  Defendants  then  are  middle  men,  not  an- 
fwerable  to  Dixon  or  to  Greatham,  and  have  no  claim  upon 
the  bankrupt  in  their  own  right  except  for  the  expences  due  on 
the  goods  he  has  lent  to  them,  which  expences  have  been  ten- 
dered to  them.    I  doubt  (but  with  great  deference  to  my  L.  Ch. 
Juftice,  who  has  had  fo  much  experience  in  Courts  of  Equity,) 
how  far  equity  would  affift  fuch  a  claim,  fince  it  is  'not  necef- 
fary  to  fecure  the  factors  themfblves,  but  is  fet  up  orily  for  the 
benefit  of  other  perfbns.     I  queftion  whether  the  creditors  at 
large  of  the  bankrupt  Jack/on  have  not  an  equitable  as  well  as 
legal  claim,  equally  well  founded  with  that  of  Dixon  and  of 
Greatham.   This  is  an  attempt,  through  the  means  of  thefe  De- 
fendants, to  give  the  houfes  of  Dixon  ard  of  Greatham  a  pre. 
ference  above  the  other  creditors.     The  affignees  have  made 
out  their  cafe  as  Plaintiffs ;  the  Defendants  fet  up  this  Jien  by 
way  of  defence :  it  is  incumbent  on  them  to  make  out  a  clear 
cafe ;  they  are  not  entitled  to  have  preemptions  made  in  their 
favour ;  and  the  Court  can  only  judge  from  the  facts  actually 
proved  by  them.     On  the  whole  I  am  fatisfied  that  at  law,  and 
in  this  action  of  trover,  the  Defendants  cannot  fupport  this 
claim  of  a  lien.     My  opinion  therefore  is,  that  the  rule  for  a 
new  trial  fhould  be  difcharged. 

Heath,  J.  I  am  of  the  fame  opinion  with  my  brothers 
Rooke  and  Chambre,  who  have  fo  fully  difcufied  the  principles 
and  authorities  relating  to  the  fubject  that  it  is  unneceffary  for 
me  to  enter  into  the  matter  at  length.  The  Defendants  claim 
a  right  to  retain  the  goods  in  queftion  as  brokers,  not  in  re- 
fpect  of  any  debt  due  to  themfblves  upon  the  goods,  but  in 
refpect  of  a  debt  which  they  fay  is  due  from  the  bankrupt  to 
them,  but  which,  in  truth,  is  due  to  Greatham  and  to  Dixon. 
Thct  part  of  the  cafe  has  been  very  fatisfactorily  argued  by  my 
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1 803.  two  brothers  who  preceded  me.     There  are  twcipecies  of  liens 

'  known  to  the  law,  namely,  particular  liens  and  general  liens. 

IS^noUver  Particular  liens  are  where  perfons  claim  a  right  to  retain  goods 

v.  in  refpe£t  of  labour  or  money  expended  upon  them ;  and  thofe 

^Another.    ^ens  are  favoured  in  law.     General  liens  are  claimed  in  refpeft 
of  a  general  balance  of  account ;  and  thefe  are  founded  in  cuftora 
only^  and  are  therefore  to  be  taken  ftri6lly.     There  is  no  au* 
thority  to  fliew  that  fiich  cuftom  has  ever  been  extended  to 
debts  generally ;  and  the  opinion  of  Lord  Hardwicke  in  Ex 
parte  Deeze,  which  is  one  of  the  firft  cafes  in  which  a  party 
was  allowed  to  retain  for  a  general  balance,  feems  dire&ly  to 
the  contrary.     From  the  report  of  that  cafe  in  1  Aik.  22y.,  it 
appears  as  if  the  decifion  had  been  founded  on  the  2  Geo.  2.  re- 
fpc&ing  mutual  credits ;  but  that  report  is  not  correct ;  for  in 
Ex  parte  Ockenden,  1  Atk.  237.,  Lord  Hardmcke,  fpeaking  of 
*         the  cafe  Ex  parte  Dceze,  fays,  "  there  was  evidence  that  it  was 
ufual  for  packers  to  lend  money  to  clothiers,  and  the  clothes  to 
be  a  pledge  not  only  for  the  work  done  in  packing,  but  for  the 
loan  of  money  likewife."     In  that  cafe,  therefore,  a  right  was 
claimed  to  retain  for  a  general  balance  of  accounts,  Deeze  bar- 
ing been  a  creditor  of  the  bankrupt  for  money  advanced  to 
him  as  a  packer  and  merchant,  antecedent  to  the  time  of  the 
particular  goods  being  put  into  his  hands.    From  the  expreffion 
of  Lord  Hardwicke  alfb,  1  Aik.  229.,  thefe  goods  were  in  the 
petitioner's  hands  as  a  pledge  for  fome  part  of  his  debt,  namely, 
the  price  pf  the  packing;'  "  and  what  right  has  a  Court  of 
Equity  to  fay,  that  if  he  has  another  debt  due  to  him  from  the 
fame  perfon,  the  goods  fhall  be  taken  from  him  without  having 
the  whole  paid?'  we  may  collect  that  he  did  not  think  the 
petitioner  entitled  to  retain  for  the  whole,  independent  of  the 
euftom.     The  cafe  of  Drinkwater  v.  Goodwin,  proceeded  on  a 
fpecial  agreement  "independent  of  the  cuftom.     The  agreement 
was  ftated  and  relied  on;  and  Lord  Mansfield  fays,  "  the 
agreement  therefore  is,  that  he  fhall  have  a  lien."     There  is 
no  authority  therefore  for  the  pofition,  that  a  fa&or  may  re- 
tain goods  in  his  hands  in  refpc£t  of  all  debts  whatsoever; 
and  there  is  a  rule  of  law  which  has  not  been  touched  upon 
in  argument,  and  which  appears  to  me  decifive  of  the  con- 
trary, namely,  that  nothing  can  fall  within  the  cuftom  of  trade 
but  what  concerns  trade.  Collateral  obligations  therefore,  fuch  as 
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money  due  for  rent,  are  not  within  the  cuftom  which  authorifet 
a  faftor  to  retain1  for  a  general  balance. 

Lord  Alvanley,  Ch.  J.  When  this  motion  was  firft  made, 
I  inclined  to  think  my  brother  Hookas  dire&ion  proper;  but 
having  heard  the  argument  and  looked  further  into  the  queftjon,- 
I  find  myfelf  under  the  neceffity  of  differing  from  my  brothers  fo 
far,  as  to  think  that  a  verdift  ought  not  to  be  entered  for  th£ 
Plaintiff  on  the  fafts  ftated  in  the  report.  Farther  than  that 
however  I  do  not  go.  I  am  by  no  means  prepared  to  fay,  that- 
a  verdift  ought  to  be  entered  for  the  Defendant;  for  I  think 
that  if  a  new  trial  were  granted,  fome  fa&s  might  be  eftablifhed 
which  arc  now  equivocal,  and  which  would  give  rife  to  a  queftion 
of  fo  much  importance,  that  I  fhould  wifh  to  take  more  time 
for  confideratioh  before  I  decided  againft  the  Defendants'  right 
to  a  lien.  It  was  not  diftin&ly  proved  at  the  trial,  that  Greatham 
and  Dixon  were  indebted  to  the  Defendants,  but  we  muft  fup- 
pofe  that  fa&  capable  of  proof.  If,  however,  the.  fa6t  itfelf  would 
make  no  difference  in  the  determination  of  the  Court,  there  is  no 
reafon  for  fending  the  cafe  to  a  new  trial  in  order  to  have  it  found. 
At  prefent,  therefore,  I  muft  fuppofe  that  the  cafe  affords  fuffi- 
cient  ground  to  infer  that  Greatham  and  Dixon  were  indebted 
to  the  Defendants.  Thefe  perfbns  then  having  put  goods  into 
the  hands  of  the  Defendants,  with  authority  to  fell  them  in  their 
own  names,  and  confequently  to  bring  a&ions-  and  give  receipts 
for  the  money ;  and  the  Defendants  having  accordingly  executed 
their  commiffion  by  felling  in  their  own  names,  and  Greatham 
and  Dixon  being  ftill  in  their  debt,  the  Defendants  acquired  a 
right  to  demand  the  value  of  the  goods  from  the  perfbns  to  whom 
they  were  fold.  The  cafes  cited  have,  I  think,  decifively  proved 
that  point.  Nor  does  it  make  any  difference,  whether  die  goods 
were  fold  under  a  del  credere  commiffion  or  not.  The  only  efie£l 
of  a  del  credere  commiffion  is,  to  make  the  fa&or  refponfible  for 
the  value  of  the  goods  to  his  principal.  If  the  fa&or,  without 
fuch  a  commiffion,  fell  the  goods  in  his  own  name,  he  may  bring 
an  a&ion  for  the  value ;  and  if  the  principal  bring  the  a£Uon, 
the  vendee  may  fet-off  a  debt  due  to  him  from  the  fa£tor.  The 
faftor,  therefore,  being  authorifed  to  bring  an  a6lion  for  the 
value  of  the  goods,  may  retain  the  whole  amount  in  fatisfa&iori 
of  the  debt  due  to  him  from  his  principal.  We  are  to  conflder 
then,  in  the  firft  place,  what  relation  was  created  between  thefe 
parties,  by  thofe  circumftances  which  took  place  fubfequent  to 
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.the  fale  of  the  goods  belonging  to  Greatham  and  Dixon ;  re* 
membering  that  at  the  time  of  that  fide,  the  Defendants  woe 
the  fa&ors  of  Greatham  and  Dixon  only,  and  not  of  the  baak- 
rupt     That  fubfequent  to  that  period,  and  while  the  bank- 
rupt ftill  remained  indebted  for  the  goods  oCGreathamaniDixm* 
which  he  had  received  from  the  Defendant*,  he  (ends  the  goods 
in  queftion  to  the  Defendants  to  be  ibid  by  them  as  bis  brokers, 
trowing  that  he  ftood  indebted  to  them  for  the  goods  of  Gre*- 
thatn  and  Dixon,  though  he  did  not  know  but  that  the  De- 
fendants themfelves  were  the  proprietors  of  the  goods,  the 
names  of  Greatham  and  Dixon  not  having  been  communicated 
to  him.     Confequently  the  bankrupt  muft  have  considered  Us 
debt  as  due  to  the  Defendants ;  and  the  moment  be  fent  goods 
to  them  as  brokers  their  right  of  lien  attached  upon  the  gooda 
If  the  Defendants  had  fold  the  goods,  it  is  clear  that  they  might 
have  applied  the  riioney  arifing  out  of  the  fide  in  discharge  of  the 
debt  due  from  the  bankrupt,  on  account  of  the  goods  of  Grea- 
iham  and  Dixon;  and  how  do  we  know  that  they  did  not  for- 
bear to  fell,  becaufe  they  considered  the  goods  as  a  Security  for 
that  debt?  Whatever  may  be  the  cafe  with  refpe&  to  other  trades, 
it  is  not  now  denied  that  a  fa&or  has  a  right  to  retain  for  the  ge- 
neral balance  of  his  account.    If  a  debt  be  due  from  the  principal 
to  the  fa&or,  antecedent  to  the  time  of  the  particular  goods  being 
put  into  the  hands  of  the  latter,  he  is  entitled  to  retain  them  as  1 
iecurity.   And  if  a  man  commence  dealing  with  a  fa&or,  to  whoa 
he  is  indebted  on  bond,  I  am  not  prepared  to  lay  that  the  lien  of 
the  fa&or  would  not  attach  upon  fuch  debt    In  the  prefent  ode, 
however,  the  goods  of  Greatham  and  Dixon  were  ibid  by  the  De- 
fendants as  fa&ors,  and  the  debt  therefore  arofe  in  the  ordinaij 
courfc  of  their  dealing  as  fa&ors.     The  cafe  erf  Drinkwater  r. 
Goodwin  was,  I  admit,  the  cafe  of  a  particular  contract,  but  the 
principle  of  the  decifion  was,1  that  if  a  fa&or  become  fiirety  for 
his  principal,  he  has  a  lien  to  the  amount  of  the  fum  for  which 
he  becomes  furety.    The.cafe  of  Grove  v.  Dubois  eftablifhes,  that 
a  broker  a&ing  under  a  del  credere  commiflion,  may  let-off 
againft  his  principal  the  amount  of  loffes  incurred ;  and  the 
cafes  of  George  v.  Clagett,  and  Rabone  v.  Williams  fhew,  that  if 
a  fa&or  fell  the  goods  of  his  principal  in  his  own  name,  the 
buyer  may  fet-ofF  againft  the  principal  a  debt  due  from  the 
fa&or.     It  appears  to  me,  therefore,  that  a  fa&or  who  fells  in 
his  own  name,  Stands  in  the  fame  Situation  with  refpe&  to  lien 
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as  if  he  had  a  del  credere  commiffion.   I  do  not  with  to  be  bound        1603. 

by  my  prefent  pinion,  but  as  the  cafe  ftrikes  me,  the  prefent      — 

Defendants  are  warranted,  by  the  cuftom  of  merchants,  in  claim-    ^^a  "Jber 
ing  a  lien  upon  the  goods  now  fued  for.  ^  It  is  contended,  that  the  ».  - 

Defendants  only  let  up  this  lien  with  a  view  to  prote&  Greatham  ^Another. 
and  Dixon.  But  I  cannot  afient  to  a  propofition  which  afiumes 
that  Greatham  and  Dixon  are  folvent.  The  prefumption  rather 
is  that  they  are  infolvent,  fince  they  have  not  paid  the  debt  due 
from  them  to  the  Defendants ;  and  the  queftion  is.  Whether  the 
latter  are  not  juftified  in  retaining  the  goods  in  their  "hands  as  a 
fecurity  againft  the  infblvency  of  their  debtors?  With  refpeft  to 
the  authority  of  the  cafes  which  have  been  cited  from  the  Court 
of  Chancery,  it  is  true  that  courts  of  equity,  in  adminiftering 
juftice,  fometimes  go  further  than  the  courts  of  law.  But  it  is 
clear  that  the  Lord  Chancellor  has  no  authority  to  fkreen  goods 
in  the  hands  of  a  fk&or,  with  a  view  to  diftribute  them  in  equity 
according  to  a  different  courfe  from  that  which  prevails  at  law; 
and  if  Lord  Hardwicke  had  entertained  any  doubts  upon  the 
rule  of  law,  he  would  certainly  have  taken  the  opinion  of  feme 
common-law  court.  I  can  hardly  conceive  the  cafe  Ex  parte 
Deeze  to  be  well  reported :  for,  according  to  the  report,  Lord 
Hartfooicke  feems  to  fuppofe  that  in  cafes  of  bankruptcy,  if  a  per- 
ion  has  a  lien  to  a  certain  amount,  there  is  no  harm  in  giving 
him  a  lien  to  the  whole  amount  of  his  claim.  But  to  fuch  a 
proportion  no  lawyer  can  afient.  rfhe  other  ground  of  deter- 
mination fuppofed  to  have  been  dated  by  His  Lorc^fhip,  namely, 
the  claufe  of  mutual  credit,  certainly  cannot  be  fuitained.  The 
decifion  therefore  muft  reft  upon  the  ground  of  lien ;  and  in  the 
fubfequent  cafe  Ex  parte  Ockenden,  Lord  Hardwcke  ftates  the 
real  principle  upon  which  the  cafe  Ex  parte  Deeze  muft  have 
proceeded ;  for  he  fays,  "  in  the  cafe  Ex  parte  Deeze,  tbfere  was 
"  evidence  that  it  was  ufual  for  packers  to  retain  not  only  for 
"  work  done,  but  for  money  lent."  Thcfe  cafes  were  followed 
by  feme  other  determinations  in  equity,  which  I  do  not  think  it 
neceflary  to  mention,  as  there  are  cafes  at  law.  In  Green  v. 
Farmer ■,  1  Black.  652.  4  Bur.  2221.,  Lord  Mansfield  fays,  "  the 
"  convenience  of  commerce  and  natural  juftice  are  on  the  fide 
■**  of  liens,  and  therefore  of  late  years  Courts  lean  that  way."  He 
then  ftates,  that  lion  may  arife  not  only  from  exprefs  contra&, 
cir  where  the  party  has  acled  as  a  fa&or,  but  that  it  may  be  im- 
plied 
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1803.  plied  from  the  ufage  of  trade,  or  from  the  manner  of  doling 
■      between  the  parties  in  the  particular  cafe.     Indeed  he  confidm 

HSu<"'Th."  Lora*  Hardmckf  as  having  decided  the  cafe  Ex  parte  Ocken&ct 
„.  (which  at  firft  view  feems  not  fo  favourable  to  liens  as  his  opiniai 

*tA  Ta*&'  m  ^*  Parte  ^eexe) on  die  fpecial  ground  that  there  was  no  row 
to  imply  a  lien,  from  the  ufage  of  trade  or  the  particular  manner 
ofdealing.  The  cafe  of  Kruger  v.  Wilcox  had  before  eftabinW, 
thatiftherebeacourfeof  dealings  and  general  account  between 
a  merchant  and  a  factor,  and  a  balance  is  due  to  the  &&tt, 
he  may  retain  the  (hip  and  goods,  or  produce,  for  nicti  ba- 
lance of  the  general  account:  it  is  confidered  as  an  intereft  in  the 
fpecific  things,  and  they  are  made  articles  in  the  general  account. 
In  that  cafe  Lord  Harthricke  fpeaks  only  of  a  foreign  factor,  but 
there  is  no  doubt  that  .1  home  factor  is  entitled  to  the  fame  lira, 
though  the  Irx  mercatoria  feems  to  found  the  origin  of  the  cuftoin 
on  the  merchant  ivtiding  abroad.  Krtiger  v.  TVilccr  feNHgdH 
in  Farcroft  v.  DrronJ/iirr,  1  Bur.  937.,  and  in  Walker  v.  Birr*, 
6  T.  If.  ifiz.,  Lord  Kenyan  cnrifidcrs  the  factor's  right  to  his  ii«i 
fur  a  general  balance  as  fo  long  fettled,  that  it  onght  not  to  b« 
brought  into  diiputc ;  fie  fays  it  is  an  agreement  which  the  la» 
implies.  The  opinion  indeed  of  Mr.  Juftice  Lawrence  in  dm 
ciife  may  feem  to  f'upport  the  opinion  of  my  brothers ;  for  he 
fays,  that  the  doctrine  of  lien  only  applies  to  cafes  where  u* 
goods  have  been  depofited  in  the  nature  of  a  pledge ;  that  lb* 
perfons  tor  whom  the  lien  was  then  claimed  never  acted  as  the 
brokers  of  their  principal  before  the  tranfaction  in  cnicftiou,  and 
eonfenuently  that  the  goods  could  not  be  confidered  as  deposited 
with  the  former  as  a  general  pledge.     The  queflion,  however. 
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any  trade  may,  by  agreement  among  themfelves,  obtain  the  benefit 
of  that  fort  of  lien  to  which  a  fa&or  is  entitled  by  the  general  law. 
I  am  forry  the  Courts  have  gone  fo  far.  In  this  cafe,  however, 
I  feel  that  the  Defendants  are  in  pofleffion  of  a  principle  of  law 
which  has  never  been  denied,  and  that  being  commiffioned  by 
another  to  fell  goods  for  him,  they  acquired  a  right  to  retain  thofe 
goods  in  fatisfaclion  of  any  demands  which  might  be  due  to  them 
from  the  perfon  who  fent  the  goods.  The  moment  the  goods 
were  fen t,  the  relation  of  principal  and  fk&orarofe;  and  when 
that  relation  commenced,  the  right  to  a  general  lien  attached. 
I  defire  not  to  be  considered  as  giving  a  pofitive  opinion,  but  my 
doubts  incline  me  to  think  that  the  Court  is  juftified  in  entering 
a  verdict  for  the  Plaintiffis.  * 

Rule  difcharged. 
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,  (IN  THE  HOUSE  OF  LORDS.) 

Lothian  and  Others  v.  Hendersox,   Riddell  and  ?"& X4th" 

t  '  Others.  '    s*&,tSi 

t  3  c*-j>'  383. 

t    T N  April  1 797,  the  Refpondents,  as  agents  of  Meffrs.  Hender/bn,  Policy  of  T^" 


rance  on  goods 


if        Fergii/bn,  and  Gib/an,  of  Virginia,  fubje&s  of  the  United  States  0n  board  the 
f   of  America,  infured  the  cargo  of  tHe  fliip  Catherine,  bound  from  c*theT}ne* " 

•  *  .  ™  7,  •  »  1.  *  •   1      American  vefleL 

t    America  to  Holland,  at  ten  guineas  per  cent. :  the  policy,  which  After  the  policy 
i '  was  underwritten  by  the  Appellants,  was  upon  the  goods  and  J*  *^f JJ^ 
P   merchandizes  of  and  in  the  good  fhip  called  the  Catherine,  an  arifen  whether 
i».  American  veffel.    Soon  after  the  figning  of  the  policy,  one  of  the  {J^JJJ1^  *£' 
0   underwriters  having  aiked,  Whether  a  warranty  was  implied  by  ty,  the  under. 
*  the  words  "  American  veffel  V  the  Refpondents  aufwered,  That  JJ^*^ 

£  that  in  cafe  of 

capture  or  feiture,  the  allured,  before  they  claimed  for  a  loft,  mud  produce  proofs  of  the  (hip  being 

*  American  bottom,  and  by  bills  of  Lading  mew  that  the  cargo  had  been  (hipped  on  account  and  rifk  of  A,  B. 
if    upon  which  they  would  fettle  by  granting  bill*  at  four  months  for  the  amount  of  their  fubferiptioni ;  in 

'  lull  dependence  that  the  infured  would  ufe  thehr  heft  endeavours'  to  recover  the  property  as  for  account 

P    of  the  (nippers.     Held  that  on  proof  being  produced  that  the  (hip  was  American  bottom,  and  the  cargo 

v    4iewn  by  bills  of  lading  to  have  been  (hipped  on  account  and  rifle  of  A.  B.9  the  affiuted  were  entitled  to 

recover  on  a  lofs  by  capture,  notwithstanding  the  production  by  the  underwriters  of  any  French  fentence 

V  of  condemnation  to  falfify  the  warranty. 

r      A  fentence  of  condemnation  in  a  French  Court  of  Admiralty  is  admtflflile  evidence'  in  an  action  here 

between  the  affured  and  underwriters  of  a  policy  of  infurance  containing  a  warranty  of  neutrality. 
20  .  It  fc ems  that  the  fentence  of  a  foreign  Court  of  Admiralty  condemning  a  (hip  warranted  neutral,  in 
,.  which  the  confideration  leading  to  the  judgment  proceeded  on  the  want  of  a  document  not  required  by  the 
*'  for  of  nations,  but  which  adjudges  M  lawful  prize  all  the  goods  and  effects  which  compote  the  cargo  of  the 
3  faid  (hip,  fince  the  whole,  owing  to  the  captain  not  being  provided  with  proper  and  regular  difpatcbe* 
-  end  papers,  is  to  be  deemed  the  property  of  the  enemies  of  the  French  Republic,"  is  conclufive  evidence 
egainft  the  warranty  of  neutrality. 

vol.  in,  K  k  they 
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they  meant  no  more  than  to  describe  the  veflcl  as  they  found  it  in 
the  inftru&ions  of  their  correfpondents ;  and  that  the  meaning  of 
this  part  of  the  policy  and  the  understanding  of  the  parties  might 
be  afcertained  with  precifion,  an  agreement  in  the  following  terms 
was  proposed  by  the  brokers,  and  figned  by  all  the  unto* 
writers: 

"  Glqfgtm,  20th  of  April  1797. 

"  Whereas  doubts  have  arifen  how  fkr,  by  the  infuranees  on* 
derwritten  by  us  on  tobacco  for  Mefirs.  Henderfon,  Fergufon,  and 
Gibfim,  by  the  Catherine,  there  is  a  warranty  of  property,  and 
what  is  to  be  underftood  byfuch  a  warranty;  it  is  hereby  de- 
clared, that  in  cafe  of  capture  or  feizure,  Meflrs.  Henderfbn  and 
Co.,  before  they  claim  for  a  lofs,  muft  produce  proofs  of  (hip 
being  an  American  bottom,  and  by  bills  of  lading  fhew  that  the 
tobacco  fhall  have  been  fliippedon  account  and  rifk  ofMefin* 
Henderfon,  Fergufon,  and  Gibfon :  upon  which  we  fhall  fettle  by 
granting  our  bills  at  four  months'  date  for  the  amount  of  our 
fubfcriptions,  deducing  the  ftipulated  premium,  in  full  depen- 
dence that  the  ihfiired  will  ufc  their  beft  endeavour  to  recover 
the  property  as  for  account  of  the  fhippers." 

The  Catherine  failed  on  the  ift  of  April  from  Nottingham  m 
Virginia,  and  on  the  17th  of  May  was  captured  by  the  JD*jprf 
TrtHun,  a  French  privateer,  commanded  by  Captain  Dutacke,  be- 
caufe  fhe  had  not  on  board  a  rotle  £  equipage,  required  by  the 
French  Executive  DireAory,  and  fent  into  France.  After  atrial 
in  the  Tribunal  of  Commerce  in  the  canton  of  NcmtZithpCA* 
rim  was  condemned.   Of  this  the  Refpondents  were  informed  oa 
the  22d  of  Auguft,  by  a  letter  and  proteft  of  the  fhip's  maftlfi 
Captain  Caxntau.     Being  thus  certified  of  the  capture,  the  Re- 
fpondents  tranfinitted  the  captain's  proteft  to  their  brokers,  & 
reeling  them  to  lay  it  before  the  underwriters,  and  requeft  then 
to  fettle  the  lofs  according  to  agreement.  They  tranfinitted  at  the 
fame  time,  according  to  their  undertaking,  the  bill  of  lading  of  th* 
GzMmW,  which  exprefled  that  the  cargo  was  fhippedonaoooonl 
and  riikofHender/bn^Fergufim,  and  Gibfon,  citizens  of  the  United 
States,  and  a  certificate  by  the  American  vice-conful  at  Nanth 
ftating  that  the  fhip's  papers  were  lodged  in  the  Tribunal  of  Com- 
merce of  that  city.     Thefe  papers  were  the  only  papers  which, 
at  the  time  when  the  Catiierine  failed,  were  furnifhed  or  could  be 
tinufhedto  American  {hips;  which  circumftances  the  Refpondents 
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oflfered  to  pix)ve  to  the  Appellants,  the  underwriters,  TheAppel*       1803; 
lants,  however,  refufing  to  pay  the  lofs,  the  Refpondents  brought     — — 
an  a&ionJn-the  Court  of  Admiralty  in  ScaHmnd*    To  this  action     wd  ouwm 
Ae  Appellants  fet  up  the  following  defence:  That  the  Catherine  *• 

being  called  in  the  policy  an  American  veffel,  implied  a  warranty  ^  oibwu 
undertaken  by  the  aflured  of  that  fad;  that  this  warranty  further 
implied  that  the  fhip  fliould  be  furnifhed  with  all  documents  ne- 
ceflary  to  prove  the  neutrality ;  and  that  thefentenceof  the  French 
prize  court,  condemning  fhip  and  cargo  as  enemy's  property,  wafr 
evidence  conclufive,and  not  to  be  redargued,  that  the  warranty 
had  not  been  complied  with,  and  therefore  that  the  aflurers  were 
liberated.  The  material  part  of  the  French  fentence  was  as 
follows :  "  The  Tribunal  having  maturely  weighed  the  whole  ' 

natter  without  attending  to  the  certificate  of  property  of  die  fhip 
Catherine,  bearing  date  i$thJune  1 791,  and  a  peculiar  paflport  of 
the  26th  March  1 797,  Signed  "  Wq/IiingUm,"  nor  to  the  charter- 
party  of  the  firft  of  May  the  fame  year,  which  proves  the  laid  fhip 
Catherine  to  be  the  property  of  Citizen  Anthony  Davenport  of 
Hewbwy,  citizen  of  the  United  States;  without  attending  farther 
to  a  manifeft,  bearing  date  the  2d  of  March  1 797,  to  which  is  an- 
nexed a  certificate  of  the  26th  March  of  the  fame  year,  figned  by 
George  Rt/ci,  tax-receiver  in  the  diftri&of  Nottinghaminthe  Stat© 
tf  Maryland,  ftating  that  the  aforefaid  fhip  has  been  expedited 
according  to  law;  nor  to  a  bill  of  lading,  dated  the  22d  oi  March 
1797, whichproves that  the  Clippers  and  owners  of  the  270  hog£* 
Iieads  of  tobacco  laden  on  board  the  Catherine,  are  Henderjbn, 
Fergufon,  and  Gibfon,  of  Dumfries  in  Virginia,  citizens  of  the 
UWted  States  t  and  that  the  faid  tobacco  was  expedited  for  their 
account  andrifk,  to  the  confignment  of  Thomas  Hoedt,  refiding  at 
Hotter dam:  confidering  that  Captain  SamuelCazneau has  not  pro- 
duced any  mufter-roll  in  due  form,  figned  and  attefted  by  public 
officers  appointed  for  that  purpofe,  but  merely  a  fort  of  ihip's  ar- 
ticles without  any  fignature  ,6r  date,  wherein  are  inferted  the 
nameaof  ten  men,  faid  to  compofe  the  crew  of  the  fhip  Catherine, 
without  mention  being  made  either  of  theirnativeplace  orof  their 
place  of  abode ;  and  in  corroboration  of  this  lift,  fix  protections, 
grinted  by  the  United  States  to  perfbns  named  John  Cannon,  &c. 
being  part  of  the  fhip'screw,  and  which  proves  them  to  be  citizens 
of  the  United  States  of America,  and  their  having  been  fb  for  a 
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certain  number  of  years ;  confidering  that,  the  7th  article  of  the 
law  of  1 3  Nivofe,  3d  year,  which  abrogated  that  of  the  9th  May 
1 793,  cannot  be  recurred  to,  purfuant  to  the  arret  or  refblutionof 
the  Executive  Direftory  of  the  1 2th  Ventqfe,  5  th  year,  and  that  th» 
law  remains  in  full  vigour;  confidering  that  this  law  of  the  9th 
May  1 793,  old  ftyle,  orders  the  ordinances  and"  regulations  of 
1704,  1744,  and  1778,  relative  to  the  manner  of  proving  at 
fea  the  property  of  neutral  fhips  and  mcrchandife,  to  be  carried 
into  effe& ;  confidering  that  the  ift  article  of  the  law  of  3d  Bra-- 
maire,  4th  year,  ordains  as  follows^  "  When  a  declaration  of  war 
againft  a  nation  fhallcaufe  maritime  armaments  to  take  place,  the 
Executive  DireAory  will  draw  up  inftru&ions,  clear  and  precife, 
the  form  of  which  (hall  not  leave  the  leaft  doubt  to  the  fearching 
veffels  with  refpe&  to  their  duty  and  rights;"  confidering  that  the 
arret  of  the  Executive  Dire6lory  of  thp  12th  Ventofe,  5  th  year,  in 
the  4tharticle,  in  terms  clear  and  imperative,  declares  lawful  prize 
all  the  fliips  of  the  United  States  unprovided  with  mutter-rolls, 
and  orders  them  to  be  treated  as  enemies;  confidering,  lafily,  that 
if  any  fhip  be  declared  a  lawful  prize,  and  treated  as  an  enemy,  the 
confifcation  of  her  cargo  is  a  matter  of  courfe ;  the  Tribunal,  in 
conformity  with  the  laws  above  quoted,  and  cfpecially  with  the  ar* 
ticleof  thearretofthe Executive Dire6iory  of  the  12th  Ventqfe>stii 
year, decrees  and  declares  lawful  prize  the  fhip Cathaine^Samud 
Cazneau  mailer,  captured  by  the  private  fhip  of  war  Dtigue  Tram** 
commanded  by  Captain  DtUache,  together  with  her  apparel  and 
furniture:     Decrees  and  declares  further  lawful  prize  all  the 
goods  and  effe&s  which  compofe  the  cargo  of  the  faid  fhip,  fince 
the  whole,  owing  to  Captain  Samuel  Caztieau  not  being  provided 
with  proper  and  regular  difpatches  and  papers  is  to  be  deemed  the 
property  of  the  enemies  of  the  French  Republic." 

The  above  fentencc  having  been  appealed  from  to  the  Civil 
Tribunal  of  the  department  of  the  Lower  Loire,  was  confirmed 
in  the  following  terms:  "  Confidering  that  the  maritime  regu- 
lations of  1 704,  1744,  and  1778,  anterior  and  pofterior  to  the 
treaty  concluded  between  France  and  America,  imperioufly  re- 
quire that  all  foreign  fhips  failing  in  time  of  war  fhoqld  have  on 
boarda  /c?//^(iV^^w^,ormulter-roll,authenticatedbythepublic 
officers  of  the  port  from  wliich  they  fail,  under  pain  of  being cob- 
fklered  as  good  prizes;  confidering  that  the  model  of  the  paflport 
annexed  to  the  treaty  of  1778  requires  every  Anglo-American 

captain 
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-captain  who  has  obtained  k,  to  deliver  a  lift,  figned  and  cer- 
tified by  witneffes,  of  the  names,  fiirnames,  places  of  birth  and 
abode  of  the  people  who  compofe  his  crew,  and  that  Samuel 
Cazneau  had  but  an  informal  and  unfigned  lift,  decrees  by  judg- 
ment in  the  Iaft  refbrt,  thpt  it  has  been  rightly,  determined  by  the 
ientence  from  which  he  appeals;  orders  that  that  judgment  fliall 
obtain  its  full  and  entire  effe  51;  condemns  the  Appellant  incofts." 
The  Refpondents  anfwered,  firft,  tliat  there  was  no  warranty 
exprdTed  or  implied  in  the  policy;  2dly,fuppo(ingthedefcription 
of  thefhipasan  American  to  imply  a  warranty,  it  could  not  be  car- 
ried farther  than  that  (he  was  in  fa£t  American,  and  was  furnifhed 
with  all  the  documents  uiual  and  required  by  the  law  of  nations, 
and  by  the,  treaties  fubfifting  between  America  and  the  powers  at 
war  to  prove  the  fa£t,  and  that  evidence  had  been  given  that  flie  had 
all  ilich  documents;  3dly,  that  the  fentences  of  the  French  court 
were  not  conclusive  evidence  of  the  fuppofed  warranty  not  having 
been  complied  with,  for  that  without  entering  into  the  queftion 
whether  fentences  of  foreign  courts,  if  broadly  and  clearly  pro- 
nounced on  matter  of  faft,  fhut  out  all  contrary  evidence  in  a  col- 
lateral fuit  arifing  in  the  courts  of  this  country,  it  was  fufficient 
to  fay  that  the  fentences  in  queftion  had  not  pronounced  judgment 
on  the  fa&;  they  didnpt  condemn  the  Catherine  as  enemies'  pro- 
perty,, or  upon  any  ground  recognized  by  the  law  of  nations,  but 
went  .avowedly  on  the  non-compliance  with  certain  regulations  of 
France  which  could  not  bind  other  nations,  or  the  courts  of  other 
nations ;  and  upon  a  ftatement  of  the  treaty  between  France  and 
America  dire&ly  repugnant  to  the  exprels  words  and  obvious  mean- 
ing of  that  treaty;  and  4thly,  whatever  conftru&ion  might  have 
been  put  upon  the  policy  as  worded,  the  meaning  of  thepartieswas 
ascertained  beyond  a  doubt  by  the  pofterior  writing,  whereby  the 
Appellant' agreed  to  pay,  in  cafe  of  capture  or  feizure,  upon  proof 
given  him  merely  that  the  veffel  was  an  American  bottom,  and  the 
goods  flapped  as  the  property  of  Meffrs.JHender/an  and  Co.  of 
Virginia.  The  Judge  Admiral  decreed  in  favour  of  the  prefent 
Appellants  the  underwriters.  Upon  which  the  now  Refpondents, 
the  allured,  brought  the  merits  of  that  decree  before  the  Court  of 
Seffion  by  an  a&ion  of  redu6lion,  when  the  Lord  Ordinary  pro- 
aounced  an  Interlocutor  in  favour  of  the  allured,  to  which,  after  a 
jreprefentation  for  the  Appellants,  he  adhered.  The  Appellants, 
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the  underwriters,  haying  petitioned  the  whole  Court , of  Seffiofl, 
that  Court  unanimoufly  confirmed  the  interlocutor  of  the  Lord 
Ordinary ;  whereupon  the  underwriters  appealed  to  the  Honfe 
of  Lords. 

The  reafons  fubmitted  on  the  part  of  the  Appellants  were  in 
fubftance, 

1  ft,  That  the  decrees  of  the  Courts  of  Admiralty  were  conch- 
five  as  to  what  they  decided. 

adly,  That  the  Catherine  being  warranted  American,  and  con- 
demned as  enemies'  property,  the  warranty  was  negatived. 

3<lly,  That  the  rolle  <T equipage  was  made  a  neceflary  doe* 
ment  by  the  treaty  of  1 778  between  France  and  America* 

4thly,  That  the  explanatory  agreement  did  not  vary  the  ques- 
tion between  the  parties* 

The  reafons  fubmitted  on  the  part  of  the  Refpondents  ware 
in  fubftance, 

1  ft,  That  there  was  no  warranty  of  neutrality,  and  that  the 
expreffion  of  "  American  (hip"  in  the  policy  was  merely  de» 
fcriptive. 

adly,  That  fuppofing  that  expreffion  to  amount  to  a  war- 
ranty, the  afTured  had  eftablifhed  by  proofs  that  the  (hip  and 
cargo  belonged  to  Americans,  and  that  the  former  had  all  the 
documents  on  board  which  could  be  procured  at  the  ports  rf 
clearance.  [Under  this  head  was  inferted  a  long  examination 
of  the  feveral  modern  authorities  on  the  fubje£ts  of  warrantfc* 
in  policies  of  infurance,  and  of  the  effe&s  given  to  foreign  fin- 
tences  as  negativing  fuch  warranties.] 

3<Uy,  That  the  explanatory  agreement  relieved  the  afTured 
from  the  effe&  of  the  fentence  of  condemnation,  it  being  ffaflfc 
cient  under  that  agreement  to  give  fuch  proofs  of  the  fhip  and 
property  being  American  as  were  required  by  the  agreement. 

This  cafe  was  firft  argued  at  the  bar  of  the  Houfe  of  Lords  in 
March  1 802,  by  Dallas  and  Adam  for  the  Appellants,  and  by  the 
Attorney  General  (Law)  and  Alexander  for  the  Refpondents* 
At  that  time  it  was  ordered  that  the  cafe  fhould  be  again  argued, 
and  an  intimation  was  given  that  the  Judges  would  be  ibmmoned 
to  attend.  Accordingly  in  May  1 803,  the  cafe  was  again  aigued 
at  the  bar  of  the  Houfe  (the  Judges  attending)  by  the  Attorney 
General  (Perceval),  for  the  Appellants,  and  by  Pari  for  the  Be* 
fjxmdents,   On  this  argument  the  counfel  on  both  fides  not  only 
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fpoke  to  the  feveral  queftions,  ift,  Whether  the  expreffions  of       1803. 
the  policy  amounted  to  a  warranty?  2d,  What  was  the  true  con- 


ftru&ion  of  the  fentence  of  condemnation  ?  And  3d,  What  wa*      jj^ "JJ1^ 
the  effect  of  the  explanatory  agreement?    But  alio  argued  at*  *-. 

grcatlength  and  with  much  learning,  the  admiflibility  in  evidence     i^od^* 
,  of  a  fentence  of  a  foreign  Court  of  Admiralty  in  an  a£lion  upon  a  •* 

policy  of  infurance,  in  order  to  falfify  a  warranty  of  neutrality. 

After  the  argument,  the  Lord  Chancellor  put  the  following 
queftion  to  the  Judges,  viz. 

Whether  in  this  cafe^  taking  it  to  be  admitted  that  the  (hip 

Catherine ',  when  captured,  had  every  document  on  board  to  prove 

that  (he*  was  American^  and  the  cargo  to  be  American  property* 

\     which  American  flaps  ufually  had,  and  which  had  Seen  require4 

by  France  on  all  former  occafions  to  ascertain  fuch  fa£ls;  and 

which  at  the  time  of  her  failing  from  America  were  known  in 

America  to  have  been  required  by  France  for  that  purpofe ;  i£ 

>  upon  proof  having  been  made  that  the  fhip  Catherine  was  Amc-  t 

1    rican  bottom,  as  belonging  to  American  owners,  and  upon  its  hav- 

1    ing  been  fhewn  by  bills  of  lading  that  the  tobacco  infured  had 

been  fliipped  on  account  and  rifk  of  Mefirs*  Henderfon,  Fer~ 

*  gufon^  and  Gibfon,  bills  payable  at  four  months'  date  had,  after 

*  th?  capture  of  the  fhip  Catherine^  been  given  to  the  aflured  by 
li  toe  underwriters  for  the  amount  of  their  fu^fcriptions  upon  the 
i  policy  of  the  8th  March  1 797,  dedu&ing  the  ftipulated  premium, 
$  apfi  fuch  bills  had  remained  in  the  hands  of  the  aflured  until 
'  after  the  fentence  of  condemnation  of  the  faid  veffel,  the  aflured 
\i  could  have  recovered  againft  the  underwriters  in  a&ions  brought 

upon  fuch  bills  after  and  notwithftandiug  fuch  fentence  of  con- 
i*  damnation,  regard  being  had  to  the  legal  meaning  and  efie&  of 
('  the  policy  and  fentence,  and  of  the  agreement  of  the  20th  April 

li    1797? 

f .     On  the  1  ith  of  July  1803,  the  Judges  not  being  unanimous, 

i  delivered  their  opinions  Jhiatim. 

t       Graham,  B.  (after  dating  the  cafe.)  The  queftion  pufby  Your  %  Tan*.  90* 

it  Lordfhips,  apparently  complicated,  becomes  Ample,  by  ftating  as 

ttf  diftin£l  propofitionsthet&ztoon  which  it  proceeds,  and  it  will  ftand 

jf  thus:  The  mipCW^ri/^,when  captured, had  every  document  on 

4  board  to  prove  the  veffel  and  cargo  -4mmcffnpropertywhich-/fw*- 

y  ncanfliips  ufually  had,and  which  had  been  required  by  France  oik 

*  ill  other  occafions,  and  which  at  thetime  of  her  failing  were  known 
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1 803.       in  America  to  have  been  required  by  France.    After  the  capture 
proof  was  made  that  the  fhip  Catherine  was  American  bottom, 


anTothew     anc* lt  was  ^lewn  ty  bills  of  lading  that  the  cargo  had  been  fhip- 
*.  ped  on  account  and  rifle  of  Meffrs.  Henderfotu,   Fergufim^  and 

and  othen.     Gibfon.     Upon  this  bills  payable  at  4  months'  date  were  given 
to  the  allured  by  the  underwriters  for  the  amount  of  their  fnb- 
fcriptions.   Afterwards  the  (hip  and  cargo  were  condemned,  and 
after  the  condemnation  of  the  find  veflel  the  bills  remained  in 
the  hands  of  the  allured.     The  queftion  then  is,  Could  the  at 
fared  have  recovered  againft  the  underwriters  in  a&ions  brought 
on  fuch  bills,  after  and  notwithftanding  fuch  fentence  of  con- 
demnation ?  And  we  are  directed  by  Your  Lordfhips,  in  (xmfi- 
dering  that  queftion,  to  have  regard  to  the  legal  meaning  and 
effect  of  the  faid  policy  and  fentence,  and  of  the  agreement  of 
the  20th  of  April  1797.     I  (hall  take  the  liberty  of  confidering 
this  queftion  as  if  the  underwriters  had  given  their  bills  upon 
-  the  firft  imprcfiioti  of  good  faith,  without  particularly  adverting 
to  the  legal  effeft  of  a  fubfequcnt  condemnation ;  for  if  they  are 
•  fuppofed  to  have  given  thefe  bills  with  a  diftinfl  view  erf*  all  pot 
fible  confequences,  I  think  it  can  hardly  be  doubted  but  that 
they  had  bound  thcmfelves.     And  in  order  to  meet  the  quef- 
tion in  all  its  difficulty,  I  will  fuppofe  that  it  was  a  condemna- 
tion of  the  veffel  as  enemies'  property,  without  ambiguity  4* 
apparent  injuftice.     This  queftion  depends  upon  the  conftrno- 
tion  of  the  policy,  and  of  the  agreement.     The  policy  eon- 
tains  no  exprefs  but  at  moft  an  implied  warranty  of  the  fhip, 
Sand  no  warranty  of  the  cargo.     Both  parties  think  it  requires 
explanation,  and  this  agreement,  evidently  di&ated  by  a  fpirit 
of  candour,  and   a  regard  to  mutual  accommodation,  takes 
place.     By  this  the  underwriters  acquire  an  undertaking  on 
the  part  of  the  allured,  to  fhew  by  bills  of  lading  that  the  to- 
bacco was  (hipped  on  the  account  and  ri(k  of  Americans.  '  It 
is  reafonable  therefore  to  prefume  that  they  meant  to  concede 
fomething,  and  I  am  at  a  lofs  to  find  what  that  could  be,  unlefs  it 
were  fomething  as  to  the  mode  of  proof  of  the  property.   At  this 
period,  when  the  mind  of  every  honeft  man  felt  afflifted  at  the 
facility  with  which  in  fome  of  the  tribunals  of  France  the  moft 
eftabliihed  principles  of juftice  wereviolated;  when  men  of  charac- 
ter and  honour  were  driven  from  the  feats  of  juftice  which  they 
worthily  filled,  and  their  places  taken  by  men  bafe  enough  to  be- 
come the  mere  inftruments  of  the  moft  arbitrary  and  wanton  afts 
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of  power,  it  is  reafbnable  to  prefume  that  the  underwriters  were 
perfectly  aware  of  the  little  reliance  which  the  Americans  would 
have  in  the  juftice  of  the  tribunals  fo  conftituted,  and  die  infu- 
perable  difficulties  they  might  lie  under  to  make  available  before 
them  the  cleared  and  faireft  poffible  cafes ;  and  that  it  was  the 
intention  of  the  underwriters  to  relieve  them  from  fome  of  thole 
difficulties :  as  if  they  had  faid  in  terms,  we  do  not  expeft  that 
you  lhould  make  iuch  a  cafe  in  France  as  will  prevent  con- 
demnation, but  produce  proofs  to  us.  of  the  fhip  being  American 
bottom,  and  fliew  us  your  .bills  of  lading  and  we  will  be  fattened, 
and  take  the  rifk  of  unlawful  force  upon  ourfelves.  I  think 
that  the  language  of  the  agreement  is  ftrongly  expreffive  of  fiach 
an  intention.  The  cafes  provided  for  are  capture  or  feizure. 
The  term  "  feizure"  imports  an  unjuftifiable  taking :  if  there- 
fore the  French  privateer  had  as  an  undifguifed  pirate  run  away 
'with  the  fhip  without  proceeding  to  any  condemnation,  what 
•were  the  aflured  to  have  done  ?  They  were  to  produce  proof  a£ 
to  the  fhip,  and  bills  of  lading  as  to  the  goods,  and  this  fhews 
what  they  meant  by  producing  proof,  and  when  it  was  to  be  pro* 
duced ;  for  if  the  aflured  had,  in  the  cafe  of  a  feizure,  without 
colour  of  juftice,  laid  before  the  underwriters  or  their  attorney 
fuch  documents  as  would  amount  to  proof  in  a  Briti/h  court  of 
juftice,  and  (hewn  their  bills  of  lading,  the  underwriters  were,  as  I 
apprehend,  bound  to  fettle  and  give  bills  at  four  months'  date ; 
and  by  the  term  "  fettle"  they  feem  to  me  to  have  clearly  meant 
finally  fettle :  for  it  muft  be  a  ftrange  fettlement  that  by  a  fubfe- 
qucnt  condemnation  fhould  be  totally  undone. '  But  what  they 
bound  themfelves  to  do  in  cafe  of  fuch  a  feizure,  they  bound  them- 
felves  to  do  in  cafe  of  capture  under  colour  of  lawful  prize;  for 
the  language  of  their  engagement  applies  to  both,  without  pof- 
fible diftin&ion  on  the  face  of  the  inftrument  If  they  meant  a 
N  diftin&ion,  is  it  poffible  to  fuppofe  that  they  would  not  have 
provided  for  it  by  faying,  that  if  the  fhip  fhould  be  condemned 
as  lawful  prize  the  bills  or  money  fhould  be  reftored  ?  Nay, 
would  they  not  have  provided  for  the  cafe  fay  faying  that  the 
bills  fhould  not  be  negotiated  till  that  event  were  known  ?  On 
the  contrary,  they  agree  to  fettle  by  granting  bills  which  the 
next  moment  may  be  negotiated,  and  neceflkrily  become  payable, 
and  they  ftipulate,  as  the  only  fecurity  which  they  fhould 
have  a  right  to  exaft,  that  the  infurcd  would  come  forward  in 

their  neutral  chara&er,  and  ufe  their  beft  endeavours  to  recover 

their 
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their  property  as  for  thenifelves,  but,  in  fa&,  as  trnftees  for  the 
underwriters.  They  confider  capture  or  feizure  as  the  fame 
thing,  as  neceflarily  entailing  a  lofs  upon  themfelves,  and  impofc 
upon  the  underwriters,  as  the  only  thing  required  of  them,  an 
obligation  to  life  their  beft  endeavours  to  recover  the  property- 
this,  too*  muft  mean  after  condemnation,  or  in  thq,proipe&  of 
that  event ;  for  before  condemnation  it  was  the  intereft  of  the 
underwriters  that  the  infurers  fhould  ufe  no  endeavours  to  re- 
cover the  property,  in  confequence  of  which  a  condemnatki} 
would  take  place,  left  exceptionable,  perhaps,  than  the  prefect^ 
and  in  virtue  of  which  the  underwriters  would  beabfolutely  dit 
charged.  But  it  is  laid  that  producing  proof  imports  a  rightin 
the  adversary  to  conteft  the  evidence  adduced,  and  to  diiprore 
it  if  he  can,  and  that  the  underwriters  by  this- agreement  cannot 
be  intended  to  have  renounced  that  right :  true;  but  can  it  be 
underftood  that  the  underwriters,  in  conceding  the  liberty  of 
producing  proo£  and  (hewing  by  bills  of  lading,  <§*c,  meant  to 
avail  themfelves  of  a  condemnation  which  totally  filenced  and 
annulled  that  proof?  At  leaft  they  muft  mean  that  the  legality 
and  truth  of  fuch  condemnation  might  be  conteftod.  If  a  right 
be  implied  in  favour  of  the  underwriters  on  this  agreement  to 
conteft  the  neutrality,  furely  the  exprefs  right  to  the  affined  to 
produce  proof  and  bills  of  lading  muft  mean,  that  their  prooj 
fhould  be  heard  and  weighed.  To  me  it  feems  clear,  that  the 
underwriters  looked  to  an  enquiry  at  home,  and  not  in  a  foreign 
court ;  for  in  cafe  of  capture  or  feizure,  all  that  the  afiiind 
are  required  to  do  as  a  condition  precedent,  is  to  produce  proof 
of  the  (hip  being  American  bottom,  andtihew  by  bills  of  lading 
Sfc. ;  not  a  word  is  laid  of  waiting  for  the  event  of  condemnation : 
a  moft  material  circumftance,  if  intended,  and  I  am  autnorifed 
to  iky,  by  the  manner  in  which  this  cafe  is  put,  that  after  com- 
pliance with  thofe  exprefs  requifites,  they  were  bound  to  give  the 
bills,  and  bound  to  give  them  as  upon  a  fettlement*  which  inn 
ports,  to  my  underftanding,  a  final  fettlement  and  conclufioo  erf 
the  tranla&ion.  ,  I  therefore  think,  that  this  is  a  cafe  in  which 
the  aflured  have  performed,  on  their  part,  every  thing  that  was 
required  of  them  by  the  underwriters,  and  that  they  are  entitled 
to  demand  a  full  performance  of  the  engagement  on  the  part  of 
the  underwriters,  by  granting  bills  at  four  months :  and  I  think 
that  fuch  bills  were  intended,  as  they  purport  to  be,  irrevocable 
and  unconditional  fecurities,  and  that  the  fubfequcnt  con- 
demnation is  no  bar  to  a  recovery  on  them  in  the  hands  of  the 
aflured  themfelves.    Having  come  to  this  conclufion  on  fuppo- 

fitions 


IK  THE   FOOTY-THIE*  YXAB  OF  OEOROE  III. 

flflons  that  the  condemnation  wis  dearly  on  the  gitMted  of*; 
enemies'  property,  I  am  relieved  fircttfl  the  neoeffity  of  faying' 
what  I    think  of  tbefe  difgracefid  fentences,  and  how  faraa*    ^dOdb 
JEngliJk  court  of  juftice  It  bound  to  adopt  their  conchifioii%  *■ 

when  directly  contrary  to  the  premifcs  from  which  they  are      ■"•■»«■■*■ 
drawn.     The  fentences  in  fubftance,  and  almoft  in  terms,  &y7 
this ;  The  fhip  is  American,  the  goods  are  American,  tat  th**1 
captain  had  not  on  board  that  which  he  was  not  bound  to  have*  • 
which  he  could  not  by  any  poffibility  know  was  required  of* 
him  ;  and  therefore  we  deem  them  (what  no  rational  being  can) 
to  belong  to  enemies  of  the  Republic  I  cannot:  for  this  record/ 
be  it  what  it  may,  amounts  to  this :  We  pronounce  them  ene-*' 
imes'  property  becaufe  we  are  bid,  and  dare  not  do  otherwife.'^ 
To  receive  fiich  fentences  as  conclufive  would  be  in  effect  to 
fay  that  we  give  no  credit  to  what  they  truly  date,  but  abfb~' 
lute  credit  to  what  they  falfely  conclude.     As  to  the  argument 
of  the  impolicy  of  contrails  by  which  the  lofles  of  neutrals  (as' 
the  French,  it  is  {aid,  are  ftudious  to  contrive)  are  throwti-tipon 
ourfelves,  and  the  neutral  nation  prevented  from  afferting  with 
energy  its  rights  as  fuch,  being  indemnified  againft  the  a&s  of 
violence  and  injuftice  of  one  of  the  belligerents,  it  opens  too 
wide  a  field  of  confideration;  it  is  rather  the  fubje&  of  cfilcuf- 
fion  with  a  view  to  regulation,  and  has  too  much*  of  novelty  in 
it  in  courts  of  juftice  to  form  the  ground  of  a  legal  objection 
to  a  contract  in  other  refpe&s  fair  and  unexceptionable.     I  am 
therefore  of  opinion  that,  under  the  circumftances  dated  by 
Your  Lordfhips,  the  afiured  could  have  recovered  fegainft  the 
underwriters  in  a&ions  brought  on  the  hills,  after  and  notwith- 
standing the  condemnation. 

Chambre,  J.  In  offering  my  opinion  on  the  queftion  pro- 
pofed  by  Your  Lordfhips,  I  fhall  firft  confider  the  legal  meaning 
and  effect  of  the  agreement  referred  to  at  the  dofe  of  the  quef- 
tion, and  whether  the  intention  of  that  agreement  was  in  cafe 
of  lofs  by  capture  or  feizure  to  make  the  underwriters  at  all 
events  liable  to  fuch  lofs,  independent  of  any  effect  which  a 
fentence  of  condemnation  might  otherwife  have  had  upon 
the  warranty  contained  in  the  policy,  there  being  fuch  proof 
of  the  fa&  warranted  as  would  have  been  fufficient  if  no 
fuch  fentence  had  been  pronounoed,  and  afliiming  for  the 
prefent  that  fuch  fentence  would  otherwife  have  had  a  con-' 
clufive  effe&  upon  the  warranty.  If  it  can  be  clearly  collc&ed 
from  the  agreement,  as  is  expreffed  in  the  writing  ligned  by  the 
underwriters,  that  fuch  was  the  real  meaning  and  intention  of 
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1 863.        the  parties,  that  intention  muft  prevail ;  but  I  think  we  mvA 
■  difcovcr  the  intention  by  fomething  more  than  bare  poffibility 

idOth**      or  c0^^111,6-     At  the  time  when  the  agreement  was  made  die 
v.  underwriters  had  by  the  terms  of  the  policy  a  clear  right  to  all 

wtTotonT  ^e  a^vantage8  °f  a  warranty  that  the  fliip  was  American,  it 
having  been  long  fettled  that  fuch  a  defcription  as  is  contained 
in  this  policy  does  amount  to  a  warranty.  Having  this  right 
under  the  policy,  the  underwriters  cannot  in  my  opinion  be  de- 
prived of  it,  unlefs  their  intention  to  abandon  the  right  is  equally 
clear.  Let  us  fee  then  what  the  terms  of  the  agreement  arc^ 
what  are  the  doubts  which  had  arifen  in  the  minds  of  the  parties, 
and  how  they  endeavour  to  clear  thofe  doubts.  It  begins  by 
reciting  that  doubts  had  arifen  how  far  by  the  infurance  on  to- 
bacco made  by  the  policy  in  queftion  there  was  a  warranty  of 

*  property,  and  what  was  to  be  underftood  by  fuch  a  warranty. 
The  bare  recital  of  thefe  doubts  fhews  that  the  parties  to  this  in- 
furance had  not  much  experience  in  matters  of  infurance,  and 
did  not  poflefs  that  knowledge  of  the  fubject  which  merchants 
and  underwriters  in  general  do,  which  may  afford  fome  align- 
ment againft  affecting  their  interefts  by  fuch  preemptions  as 
*    could  only  arife  from  fuppofing  them  perfectly  conufant  of  the 

.  legal  refult  of  every  circumftance  that  might  happen  to  the  pro* 
perty  or  arife  in  the  conduct  of  the  aflured.  The  doubts  how- 
ever that  had  been  entertained  they  folve  in  this  way :  They 
declare,  that  in  cafe  of  capture  or  feizure  the  aflured,  before 
they  claim  for  a  lofs,  muft  produce  proof  of  the  fhip  being  an 
American  bottom,  and  by  bills  of  lading  fhew  that  the  tobacco 
fhall  have  been  fhipped  on  account  and  rifk  of  Meffrs.  Henderfoh 
Fergufon,  and  Gibfon.  Here  they  put  it  out  of  all  doubt  that 
the  fact  of  the  fhip  being  an  American  bottom  was  meant  to  bfe 
warranted,  and  that  difpofes  of  all  the  arguments  arifing  from 
the  fuppofed  high  rate  of  premium.-  They  not  only  put  the 
warranty  of  the  fhip  out  of  doubt,  but  they  add,  what  was  not 
contained  in  the  policy,  an  engagement  on  the  part  of  the  at 
fured  to  prove  (but  only  in  the  manner  there  mentioned)  the 
fhipping  of  the  tobacco  on  account  and  rifk  of  the  particular 
perfbns  mentioned  in  the  agreement.  In  this  part  of  the 
agreement  the  parties  feem  to  difcover  a  further  degree  of 
ignorance  upon  the  fubject,  and  to  have  fuppofed  that  the 
warranty  could  become  material  only  in  the  cafes  of  feizure 
and  capture.  This  however  being  a  cafe  of  capture,  it  is 
not  neceflary  to  determine  whether  by  that  mode  of  expreffion 
in  the  agreement  the  warranty  is  narrowed  to  thofe  two 

cafes 
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cafes  or  not.    The  agreement  having  thus  required  proof  gene* 
rally  of  an  American  bottom,  and  a  particular  mode  of  proof  as 
to  it  he  other  fail,  proceeds  thus :  "  Upon  which  we  ihall  fettle 
by  granting  our  bills  at  four  months'  date  for  the  amount  of  our 
fublcriptions,  deducting  the  ftipulated  premium,  in  full  de- 
pendence  that  the  infured  will  ufe  tlieir  bed  endeavours  to  re- 
cover the  property  as  for  account  of  the  flappers."     The 
doubts,   if  there  be  any,  on  the  effect  of  the  agreement,  muft 
arife  from  this  latter  part  of  it,  coupled  with  the  requisition  of 
proof  in  the  former  part ;  and  it  is  contended  at  the  bar,   that 
the  underwriters,  having  agreed  that  upon  proof  of  the  fliip 
being  American^  and  production  of  bills  of  lading,  they  will  pay 
the  amount  of  their  fubferiptions  by  bills  at  four  months,  and 
itipulating  for  or  rather  expreffing  their  reliance  on  the  endear 
vours  of  the  allured  to  recover  the  property,  are  bound  to  pay 
upon  a  difclofure  of  fuch  documents  and  evidence,  as  fuppofing 
no  fentence  produced  would  entitle  them  to  recover  in  a  court 
of  juftice ;  that  the  underwriters  are  bound  by  the  ftate  of  the 
evidence  at  the  time  of  the  capture,  or  of  the  notice  of  it,  and 
are  not  entitled  to  the  benefit  which  would  arife  to  every  other 
underwriter  from  a  condemnation  of  the  property  as  enemies' 
property.     I  cannot  accede  to  fuch  a  confirmation  of  the  agree- 
ment.    What  is  meant  by  the  requisition  of  the  proo£  no  par- 
ticular fpecies  of  proof  being  mentioned  ?    Surely  proof  in  a 
court  of  juftice,  if  required* ,   Strictly  (peaking,  what  is  pro- 
duced or  communicated  in  the  private  tranf  actions  of  the  parties 
themfelves  is  not  proof.     If  underwriters  are  Satisfied  by  what 
is  difclofed  to  .them,  they  may  pay ;  if  they  withhold  payment 
.and  are  diffatisfied  without  reafon,  they  will  ultimately  have 
further  damages  to  pay.     But  can  it  be  (aid  that  under  this 
agreement  they  may  not  go  into  a  court  of  juftice  and  require 
.  the  proof  to  be  made  in  the  ufual  manner ;  and  if  they  do,  is  it 
to  be  ex  parte  evidence  ?  Is  the  Defendant  to  be  precluded  from 
oppofing  it  by  contrary  evidence,  or.  any  evidence  that  will 
deftroy  the  effect  of  the  Plaintiff's  evidence  ?    And  why  is  an 
„  underwriter  to  be  precluded  from  giving  evidence  of  a  Sentence 
any  more  than  he  would  from  giving  evidence  of  fraud,  forgery 
of  documents,  mifconduct  of  the  affured,   or  any  other  matter 
that  would   repel  the  juftice  or   legality  of  the.  Plaintiff's 
claim.     I  Should  require  a  very  clear  and  explicit  t  declaration 
of  intention  to  induce'  me  to  hold  that  opinion.     Suppofe  the 
fentence  of  condemnation  to  arrive  at  the  Same  time  with  the 
intelligence  of  the  capture.     Is  the  evidence  to  be  taken  par- 
tially? 
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tially  ?   Is  that  the  decided  intent  of  the  parties?    And  if  tfc* 
whole  is  to  be  received  as  evidence,  muft  not  the  Sentence  hate 
its  legal  effe&  ?  How  does  that  cafe  differ  from  the  prefent?  If 
before  a  fentence  was  pronounced,  or  before  the  e\idenoe  of  it 
was  received,tbe  parties  fliould  proceed  to  a  trial,  and  the  Plain- 
tiffs  recover  by  the  judgment  of  the  Court,  I  admit  that  they 
might  not  be  compellable  to  refund,  becaufc  die  Court  who  tried 
the  caufe  had  cognizance  of  the  fadt,  and  afted  right  upon  die 
evidence ;  but  in  this  cafe  conclufive  evidence  has  arrived  in 
due  time,  and  the  Court  in  which  this  a&ion  was  tried  J  think 
was  bound  by  that  evidence.    It  ieems  impofDble  that  thernodf 
of  payment  by  bills  fliould  make  any  difference.     If  that  lad 
not  been  ftipulated,  the  money  would  have  been  payable  im- 
mediately upon  the  lofs.     If  no  credit  had  been  given,  s* 
a6tion  would  have  immediately  Iain,  fuppofing  that  there  mm 
no  fail  in  the  cafe  that  afforded  a  legal  anfwer  to  it.    The 
credit  is  for  the  benefit  of  the  underwriters,  and  not  of  thes£ 
fured.  With  refpe&  to  what  is  dated  in  the  agreement  reced- 
ing the  endeavours  of  the  afliired  to  recover  the  property,  at 
neceflary  conclufion  arifes  from  thence.     Arrefts,  takings  it 
lea,  detainments,  &c.   are  among  the  rifks  inflired  agtiafL 
There  are  many  cafes  in  which  thofe  endeavours  might  be  of 
important  ufe  to  the  underwriters,  as  in  the  cafe  of  capture  sad 
recapture.     So  in  the  cafe  of  a  capture  or  feizure  without  aaj- 
ground  of  condemnation  and  terminating  in  a  difcharge,  the 
underwriters  would  be  liable  for  the  damage  fuftained,  and 
greatly  interefted  in  the  endeavours  of  the  matter  to  explain  Vk 
fituation,  and  obtain  a  fpeedy  difcharge.    I  think  it  moft  pro- 
bable that  nothing  refpe&ing  a  fentence  of  condemnation  wasat 
all  in  the  contemplation  of  the  parties ;  if  it  had  been,  fureijr 
nothing  could  have  been  more  eafy  than  to  have  faid,  m  expnfi 
terras,  that  the  policy  fliould  not  be  affefted  by  the  fentence  of 
any  foreign  Court  It  appears  to  me  therefore  that  the  explanatory 
agreement  has  not  varied  the  queftion.     I  fhall  now  proceed  to 
coufider  the  efie&  of  the  French  fentence  of  condemnation  in  this 
cafe;  and  attending  to  the  language  of  that  fentence  I  cannot  but 
be  of  opinion  that  the  French  Court  founded  its  decifion  on  the 
fa&  of  the  (hip  Catherine  being  enemies'  property.  This  bedngmy 
opinion,  I  think  die  fentence  conclufive  againft  the  claims  of  the 
aiftired,  agreeable  to  all  the  decifionsupon  the  fubje&,begt&iuiig 
with  the  cafe  of  Hughes  v.  Cornelius  (c),  (confirmed « thfjt  was 
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by  the  opinion  of  Lord  Holt  in  two  fubfequent  (a)  cafes),  and 
jhirfuing  them  down  to  the  prefent  period.  It  is  true,  that  in 
Hughes  v.  CornHius  the  queftion  upon  the  foreign  fentence  arofe 
fn  an  a&ion  of  trover,  and  not  in  ana&ion  on  a  policy  of  aflurance 
where  the  non-compliance  with  a  warranty  of  neutrality  is  in 
difpute.  But  from  that  period  to  the  prefent  the  doftrine  thete 
laid  down  refpe&ing  foreign  fentence*  has  been  confidered 
equally  applicable  to  queftions  of  warranty  in  a&ions  on  policies 
as  to  queftions  of  property  in  a&ions  of  trover.  It  has  been  fup- 
pofed  indeed  that  the  cafes  warrant  a  diftin6tton  between  thofe 
Sentences  which  exprefsly  take  into  coniideration  and  ultimately 
decide  the  non-neutrality  of  thefhip,  and  thofe  in  which  the  fame 
point  does  not  appear  to  have  come  fo  immediately  under  the 
consideration  of  the  foreign  Courts.  But  I  think  wherever  die 
Courts  in  this  country  have  been  able  to  colle6t  from  the*fentence 
that  the  point  of  neutrality  has  been  decided,  they  have  held 
themfelves  bound  by  that  decifion.  Indeed  the  do&rine  upln 
this  fubje&  ismoft  ably  fummed  up  in  the  admirable  judgment 
of  the  Mafter  of  the  Rolls,  in  Kinder/ley  v.  Chafe  (A).  Had  the 
French  fentence  in  this  cafe  merely  ftated  the  French  ordinances, 
without  concluding  as  they  have  done,  thisoafe  might  have  fallen 
within  fome  of  the  late  determinations  of  the  Court  of  King's 
Bench.  But  the  French  Court  has  gone  further  in  their  deter- 
mination, and  applying  the  fa&s  and  the  ordinances  they  have 
drawn  a  conclufion  which  perhaps  no  court  in  this  country 
'would  have  done,  but  by  which  they  have  decided  that  the 
fhip  Catherine  being  an  American  had  forfeited  her  neutrality. 
I  am  therefore  of  opinion  that  the  aflured  are  bound  by  this 
decree  of  the  French  Court  A  queftion  has  been  raifed  in*  thus 
cafe,  Whether,  in  the  event  which  has  happened,  if  the  under* 
writers  had  given  their  bills,  and  before  payment  the  fentence 
of  condemnation  had  arrived,  they  could  have  legally  reftrfed 
payment  of  their  bills?  Suppofing  the  bills  fo  given  to 
Jiave  been  indorfed  over  into  other  hands,  undoubtedly  pay- 
ment of  the  bills  could  not  have  been  reftfted.  Connected 
with  the  firft  queftion  another  enfues,  viz.  Whether,  if  the 
money  had  been  a&ually  paidj  it  could  have  been  reco- 
vered back  ?  I  think  payment  of  the  bills  while  in  the  hands 
of  the  affured  might  have  been  refitted,  or  the  money,  if  paid, 
might  have  been  recovered  bade    If  the  fentence  be  concki- 

■     ■    - 
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five,  it  rauft  be  conclusive  to  all  purpofes  whatever,  and  rauft 
overturn  every  faft  eftablifhed  by  other  evidence.  If  lb,  the 
bills  would  have  been  given  under  a  miftake  of  what  ultimately 
turned  out  to  be  really  the  fa&,  mid  then  the  confideration  upott 
which  they  were  given  would  have  failed  ab  initio. 
.  Le  Blanc  J.  The  queftion  which  Your  Lordfhips  have  been 
pleafed  to  propound  to  the  Judges  appears  to  me  necefiarily  to 
involve  thefe  objc&s  for  confidcration :  The  legal  meaning  and 
effe&  of  the  policy  of  infiirance ;  of  the  fentences  of  condem- 
nation by  the  feveral  courts  of  Admiralty  in  France  ;  and  of  the 
memorandum  of  agreement  fubferibed  by  the  underwriters  of 
the  20th  April  1 797.  If,  on  mature  confideration,  we  had 
been  able  to  concur  in  opinion  on  the  meaning  of  the  fubfe- 
quent  agreement,  and  our  opinion  had  been  unanimous  in 
favour  of  that  conftru&ion  contended  for  at  the  bar.  by  the 
counfel  for  the  Refpondents,  the  allured,  it  might  perhaps  haw 
been  fuperfluous  to  have  entered  into  the  confideration  of  the 
two  firfl  points ;  viz.  the  meaning  and  effeft  of  the  policy  and 
of  the  fentence ;  becaufe  if,  as  the  allured  infilled,  the  fubfe- 
qucnt  agreement  meant  to  exclude  from  the  proofs  in  the  caufe 
any  fentence  which  might  be  made  in  any  court  of  admiralty 
or  prize,  or  to  give  to  the  words  of  the  policy  a  different  con- 
ftru&ion from  that  which  the  inftrument  on  the  face  of  it  im- 
ports ;  I  fay,  if  that  had  been  the  clear  effect  of  the  agreement, 
it  would  have  taken  this  cafe  out  of  the  general  rules  of  law,  as 
applicable  to  cafes  refting  folcly  on  a  policy  and  fentence  of  con- 
demnation fuch  as  appear  in  this  cafe.  But,  inafmuch  as  we 
have  pot  been  able  to  arrive  at  the  fame  conclufion  in  our  feveral 
modes  of  conftrumg  this  agreement,  it  may  be  thought  right, 
at  leaft  for  fuch  of  us  as  may  happen  to  duTent  from  the  con- 
ftru&ion put  on  it  by  the  counfel  for  the  afiiired,  to  offer  to 
Your  Lordfhips  our  opinion  on  the  effeft  <of  die  policy  and 
fentence  which,  in  our  view  of  the  memorandum,  becomes 
material  to  be  confidered  in  order  to  furnifh  an  anfwer  to  the 
queftion  fubmitted  to  us.  It  has  fcarcely  been  denied  at  the 
bar,  that  the  terms  of  this  policy,  "  of  and  in  the  good  fhip 
or  veflel  called  the  Catherine  an  American  vefTel,"  amount 
to  an  exprefs  warranty  of  the  fhip  being  American,  which 
waa  a  neutral  nation  in  the  war,  nor  could  it  have  been 
otherwife  contended  after  the  uniform  current  of  authorities 
in  which  fuch  an  averment  has  been  decided,  or  taken  for  . 
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granted  to  be  a  warranty,  as  much  as  if  the  word  warranted  had  * 803, 
been  inferted  in  the  policy ;  for  I  take  this  to  be  an  eftabliftied 
propofition,  that  every  pofitive  averment  or  allegation  on  the 
face  of  the  inftrumcnt,  and  making  a  part  of  the  written  con- 
tract, whether  inferted  in  the  body  of  it,  or  written  in  the  mar- 
gin in  a  line  with  the  body  of  the  inftrument,  or  tranfveriely, 
amounts  to  a  warranty,  or  condition.  And  if  fuch  allegation  or 
ftipulation  be  not  ftrjtfUy  true,  the  affured  cannot  recover  on 
the  policy  to  whatever  caufc  the  lofi  be  owing,  whether  the  lofi 
be  conne£led  witE  the  &ibje£t  of  fuch  warranty,  or  wholly  in- 
dependent of  it :  for  it  is  a  condition  on  which  the  contraA  is  to 
take  effeCt,  which  failing,  the  contract  fails.  Such  being  the 
efie&  of  the  allegation  in  the  policy,  "  an  American  veffel,"  the 
next  queftion  is  as  to  the  meaning  and  efle&  of  the  Sentence  of 
condemnation  of  the  Admiralty  Courts  in  France.  The  firft 
fentence  of  the  Tribunal  of  Commerce  of  the  canton  of  Ndntz, 
ftates,  in  the  outfet,  what  the  queftion  is,  thus :  The  queftion  is 
to  know,  Whether  the  American  fliip,  Samuel  Cazneau  mafter, 
and  her  cargo,  are  to  be  declared  lawful  prize  ?  It  then  ftates 
the  circumftance  of  the  capture  and  examination  of  the 
perfbns  and  papers  on  board;  and,  maturely  weighing  the 
whole  matter,  and  confidering  the  ieveral  circumftances, 
and  articles  of  their  laws;  confidering,  laftly,  that  every 
ihip  % ,  declared  enemy  and  good  prize  carries  with  it,  of 
course,  the  confifcation  of  her  cargo;  the  Tribunal  decrees  and 
£jsclares  lawful  prize  the  fhip  Catherine ;  decrees  and  declares 
farther,  lawful  prize  all  the  goods  and  effefts  which  compofe  the 
cargo ;  fince  the  whole,  owing  to  the  captain,  Samuel  Cazneau, 
not  being  provided  with  proper  and  regular  difpatches  and 
papers,  is  to  be  deemed  the  property  of  the  enemies  of  the 
French  Republic.  The  fecond  fentence  of  the  Court  of  Appeal 
of  the  Civil  Tribunal  of  the  department  of  the  Lower  Loire, 
fitting  at  Nantz,  ftates,  that  the  ■  privateer  flopped  the  ihip 
Catherine  becaufe  (he  was  not  provided  with  papers  fufficientto 
prove  her  neutrality,  and  particularly  a  rolle  ^equipage,  and 
that  the  firft  fentence  had  adjudged  bdth  ihip  and  cargo  lawful 
prize.  This  Tribunal,  confidering,  <$r.  decrees  by  judgment 
in  the  laft  refort,  that  it  has  been  rightly  determined  by  the 
fentence  from  which  he  appeals,  orders  that  that  judgment  fhall 
obtain  its  full  and  enti  c  effeft,  and  condemns  the  Appellant  in 
coAs.  On  reading  thefe  fentence*,  is  there  any  doubt  of  their' 
meaning  ?  Is  it  not  clear  that  the  Court  condemned  the  Ihip  as 
fceing,  or  as  being  to  be  confidered  as  enemies'  property,  which     [  5x6  1 
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<jr  mg  ine  grounds  on  wmcn  me  i^ourc  oeiow  n 

f  j|  evident,  on  reading  theft  fentences,  that  the 

profefled  to  determine  that  flie  wfls  to  be  conl 

•  property,  and  liable  to  condemnation  as  fuc 

the  fentence  falfifies  the  warranty  or  allega 

that  flic  was  American.     And  no  cafe  can  be 

court  of  law  here  has  taken  upon  itfelf  the  e: 

excrcife  of  any  jurifel  iclion  over  the  propriety 

M'hich  the  courts  abroad  have  come  to,  or 

which  they  have  drawn  that  conclufion,  whei 

eluded  her  to  be  prize.     Where,  indeed,  the 

the  face  of  the  fentence  that  the  court  abroa< 

the  fhip  on  other  grounds  than  as  being  enen 

\-  have  held  that  fuch  fentence  did  not  falfifj 

.J!  American  or  neutral;  and  Co  far  only  have 

•;■  looked  into  the  fentences  of  the  Courts  o: 

whether  the  property  was  condemned  as  enen 
wherever  it  has  appeared  by  the  fentence  that 
has  come  to  the  conclufion  that  the  fhip  i 
,'j.  deemed  or  coniiclercd  as  enemies'  property,  r 

deduclions  they  came  to  that  conclufion,  we  hi 
curfelves  bound  by  their  conclufion,  withou 
at  liberty  to  examine  their  premifes.  This  w 
the  rcfult  of  the  decifions  in  Mayne  and  Walk 
narili  and  Mottcaux  (&),  in  the  time  of  Lor 
Pollard  and  Bell  (c)9  Bird  and  Appleton  (d 
Bell  (e)9  in  the  time  of  Lord  Kenyan;  and  of 
&ctt  (/)>  lately  decided  in  the  Court  of  Com 
language  of  our  Court3  has   uniformly  bee 
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we  find  that  it  has  profefied  to  determine  on  the  ground  of  the        1 803. 
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.  property  being  enemies'^  we  will  hold  ourfelves  bound  by  it, 
although  from  the  premifes  dated  we  fhould,  if  it  had  been 
competent  to  us,  have  drawn  a  different  conclufion.     Lord 
Mansfield,  in  Bernardi  v.  Motteatix,  in  anfwgr  to  an  obfervatiQn 
of  Mr.Lee,  of  the  danger  and  inconvenience  of  examining 
foreign  fentences,  fays,  "  this  fuppofed  inconvenience  would  be 
entirely  obviated,    if  the  foreign  courts  would  fay,   in  their 
Sentences,  condemned  as  enemy s  property?     That  thefe  fentences 
pie  admiffible  and  conclufive  evidence  of  the  fa£t  they  decide, 
it  feems  not  fafe  now  to  queftion ;  from  the  time  of  Car.  2.  to 
.  .this  day  they  have  been  received  as  fuch,  without  being  que£- 
.tioned.     In  the  difcuffion  of  the  nature  of  fuch  evidence  before 
this  Houfe,  in  1776,  it  feems  not  to  have  been  controverted; 
and  the  cafes,  I  may  fay,  are  numberlefs,  and  the  property  im- 
1    jnenfe,  which  have  been  determined  on  the  conclufivenefs  of 
'■    &ch  evidence,  in  many  of  which  cafes  the  forms  in  which  they 
:     came  before  the  Courts  in   Wejlminjler-Hatt  wero  fuch  as  to 
*    have  enabled  the  parties,  if  any  doubt  had.  been  entertained,  to 
have  brought  the  queftion  before  a  higher  tribunal.     Such 
being  the  cohftru6tion  of  the  policy,  and  fuch  the  meaning  and 
effe&  of  the  fentences  as  applicable  to  fuch  policy,  it  remains  to 
i\  .be  confidered  what  is  the  efTe&  of  the  memorandum  or  agree- 
i  ,ment  of  20th  April  1797,  figncd  by  the  underwriters.     Inde- 
i    pendent  of  that  agreement,  the  fltuation  of  the  underwriters 
S  .  and  afiured  flood  thus :  the  infurance  depended  on  the  condi- 
?    tion  of  the  fhip,   being  American :  if  a  lofs  happened  from 
J-  .^whatever  caufe,  by  fea  rifk,  by  fire,  by  capture,  detention,  ox 
1    ieizure,  it  would  be  incumbent  on  the  afiured,  to  entitle  them- 
*,    felves  to  an  indemnity  from  the  underwriters,  to  prove  that  the 
r     fliip  was  American,  that  proof  might  be  anfwered  and  con- 
.  troverted  in  any  way  by  the  underwriters ;  and  in  cafe  of  a 
capture  and  fentence  pf  condemnation  as  prize  (imply,  or  on  the 
ground  of  enemies'  property,  fuch  fentence  would   be  con- 
.  clufive  againft  the  claim  of  the  afliircd.     S|uch  being  the  legal 
rights  of  the  parties  under  the  policy,  does  the  memorandum 
Shew  a  clear  and  manifeft  intention  in  the  underwriters  to  fur- 
.,  render  their  right  of  combating  any  proof  which  the  afiured 
Blight  bring  forward  of  the  fhip  being  American,  or  to  narrow 
the  warranty  under  ^hich  they  had  contra&ed  ?  I  cannot  find 
fuch  clear  intention  on  the  face  of  the  memorandum.     It  recites 
that  doubts  had  arifen  how  far  there  is  a  warranty  of  property, 
(does  not  fay  in  the  fliip  or  the  goods ;  and  as  to  the  goods  there 
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1 803.        was  r.ot  any  warranty.}  and  what  is  to  be  underftood  by  fuch  t 
•  warranty.     It  is  declared,  that  in  cafe  of  capture  or  feizure  the 

»:'.<!  Otic.*!      afiiired,  before  they  claim  fcr  a  loft,  muft  produce  proof  of  the 
».  fhip'a  being  American  bottom  ?  it  does  not  fpecify  any  particular 

and*  Othcn.     proof,  but  of  courfe  leaves  it  open  to  the  allured  to  bring  inj 
proof,  ar.d  to  the  underwriters  to  meet  that  by  any  contrary 
procf.     Now  on  this  part  of  the  cafe,  fuppofe  notice  of  the 
capture  and  condemnation  had  reached  the  parties  at  the  fame 
time,  would  this  have  prevented  the  underwriters  making  nfc 
of  the  fentence  to  rebut  proof  produced  by  the  allured,  or  to 
preclude  fuch  proof  being  given  ?  With  refpe&  to  the  goocb) 
the  memorandum  points  out  the  particular  proof,  viz.  the  bill  of 
lading ;  but  no  fuch  ipecific  proof  is  pointed  out  as  applicable 
to  the  (hip,   but  it  is  left  on  proof  geperally,   which  includes 
every  fpecics  of  proof,  and  contrary  proo£  "  upon  which  we 
fliall  fettle  by  granting  bills  at  four  months,"  that  is,  upep 
Satisfactory  proof.      Then  comes  the  latter  claufe,    "in  fall 
dependence  that  the  infured  will  ufe  their  bed  endeavours  to 
recover  the  property  as  for  account  of  the  (nippers."     Tlii 
may  be  faid  to  infer  that  the  underwriters  looked  to  the  cafe  of 
a  capture  and  condemnation  as  the  event  on  which  they  would 
pay,  leaving  it  to  the  aflured  to  procure  a  reversal  of  the 
fentence,  or  reftitution  of  the  goods.     But  is  that  a  neceflary 
inference  ?  The  terms  ufed  are  in  cafe  of  capture  or  ftps? 
generally ;  and  there  may  be  cafes  where  underwriters  may  I* 
called  on  to  pay  as  for  a  lofs  by  capture  or  feizure  where  theft 
may  be  no  condemnation,   as  a  capture  and  fubfequent  n> 
'capture,  a  feizure  or  capture  by  pirates,  Sfc*  in  which,  labour 
and  expence  might  be  ncceflkry  to  procure  a  return  of  the 
goods.     It  feems  to  me  as  if  they  did  not  contemplate  the  cafe 
or  the  effect  of  the  fentence ;  fuppofe  this  agreement  had  beea 
in  the  body  of  the  policy,   it  appears  to  me  that  this  claufe 
does  not  neceflarily  infer  an  intention  in  the  underwriters  to 
ftipulate  for  payment  of  the  lofs  in  cafe  of  capture,  renounc- 
ing the  clear  right  veiled  in  them  by  the  terms  of  the  policy 
of  ufing  a  fentence  of  condemnation  as  enemies'  property,  as 
evidence  to  negative  the  averment  in  the  policy,  which  was  s 
term  or  condition  of  their  fubfeription.      And  where  their 
right  is  clear  on  the  original  contract,  and  the  law  as  appli- 
cable to  it,  it  is  not  to  be  taken  away  by  doubtful  words.    On 
the  whole,  therefore,  I  humbly  fubmit  it  as  my  opinion  to  your 
Lordfhips,  that  by  the  terms  of  this  policy'  the  aflured  have 
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.  Wrrant^d  the  fhip  Catherineto  be  American,  if  that  be  falfified,  the 
contra6l  of  affiirance  becomes  void ;  that  the  fentence  of  a  Court 
of  Admiralty  abroad,  being  a  fentence  of  a  Court  of  exclufive 
jurifdi&ion  proceeding  in  rem,  condemning  the  fhip  as  enemies9 
property,  is  conclufive  evidence  to  falfify  the  averment  in  the 
policy  of  her  being  American;  that  the  fentence  in  this  cafe  has 
condemned  as  enemies'  property,  and  therefore  has  falfified  the 
averment  in  the  policy;  and  that  the  agreement  fubfcribed  at 
the  foot  of  the  policy  does  not  fufficiently  manifeft  an  intention 
in  the  underwriters  to  preclude  themfelves  from  the  ufe  of  any 
fpecies  of  evidence  which  the  law  allows  to  falfify  the  warranty, 
or^otherwife  to  reftrain  or  limit  the  legal  effe&  of  the  warranty 
in  the  policy  in  cafe  of  capture  or  feizure. 
.  Lawrence  J,  The  proof  of  the  fhip  Catherine  being  an 
American  bottom,  upon  which  proof  the  underwriters  are  fup- 
pofed  by  the  queftion  to  have  given  bills  at  four  montlis,  is,  I 
apprehend,  to  be  taken  as  proof,  without  the  concealment  of 
any  fa&  or  circumftance  which  exifting  at  the  time  might  weigh 
in  the  judgment  of  the  underwriters  as  to  their  obligation  to  give 
thole  bills,  and  under  fuch  circumftances  I  think  the  afiured 
could  have  recovered  againft  the  ikiderwriters,  in  a&ions  brought 
upon  fuch  bills,  after  and  notwithftanding  fuch  fentence  of  con- 
demnation, regard  being  had  to  the  legal  meaning  and  effeil 
of  the  policy  and  Sentence,  and  of  the  agreement  of  the  20th  of 
AprjL    And  the  grounds  of  my  opinion  are,  that  in  fuch  cafe 

e  bills  would  have  been  given  without  any  fraud  pra&ifed 
n  the  underwriters  to  induce  them  fb  to  do.     They  would 

ve  been  given  with  a  communication  of  every  exifting  fa£i 
jmaterial  for  their  confideration,  with  a  knowledge  of  the  cap- 
tore,  and  without  any  defire  to  delay  payment  till  a  decifion  as 
to  its  legality ;  fuch  cafe  would  have  involved  no  ignorance  of 
•fa&;  there  would  have  been  no  miftake  or  deceit;  the  giving 
the  bill  would  have  been  the  voluntary  a£t  of  the  parties;  the 
not  requiring  the  granting  them  to  be  delayed  until  a  decifion 
as  to  the  legality, of  the  capture,  would  have  been  a  waver  of 
lany  advantages  arifing  from  what  might  have  been  the  event  of 
fuch  determination.     In  my  opinion,  in  fuch  cafe  there  would 
have  been  a  good  confideration  for  the  bills;  viz.  the  premium 
received  by  the  underwriters,  the  capture  of  the  veflel,  and  a 
..fair  difclofure  of  all  circumftances  required  by  them  to  enable 
,  them  to  determine  whether  they  fhould  fettle  the  lofs  or  wait 
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the  event  of  the  proceedings  ngainft  the  fhip,  and  if  tbeftf 
would  have  been  a  good  confideration,  the  confequence  is,  that 
the  affiired  would  be  able  to  recover  on  the  bills.     In  Knibh 
v.'  Hall,  i  Efp.  84.  where  one  paid  money  to  avoid  a  diftrefi, 
Lord  Kcnyon  held,  that  being  a  voluntary  payment  it  could  not 
be  recovered  again ;  and  in  Bilbie  v.  Lximley,  2  Eq/lj  469.  if 
was  held,  that  if  a  party  pay  money  with  'a  full  knowledge  of  all 
the  fa&s  of  the  cafe,  he  fliall  not  recover  it  back  on  account  of 
his  ignorance  of  law.     But  as  the  confideration  of  the  queftkn 
upon  this  narrow  ground  will  not,  as  I  apprehend,  anfwer  the 
purpofes  for  which  your  Lordfhips  dire&ed  our  opinion  to  be 
taken,  I  proceed  to  flate  what  appears  to  me  to  be  the  liW 
upon  thofe  other  points  arifing  out  of  the  queftion ;  firft,  Whe- 
ther the  explanatory  agreement  fhuts  out  the  eflfeft  of  the  ftn- 
tence  of  condemnation  ?     And  2dly,  What  is  the  efieft  of  that 
fentence  ?     With  re(pe&  to  the  explanatory  agreement,  or  is* 
ther  explanatory  declaration,  I  think  with  thofe  of  my  brethren 
who  have  already  delivered  their  opinions,  that  it  has  not  at  sB 
varied  or  narrowed  the  fort  of  proof,  which  it  is  in  general  com- 
petent to  the  aflured  to  adduce  in  fupport  of  his  claim,  or  to  A* 
underwriters  to  ufe  in  refilling  it     It  is  extremely  probable 
that  neither  of  the  parties  understood  the  fubj6&  fiifficientiy  t» 
advert  to  and  provide  for  the  queftions  which  ordinarily  arift 
from  the  variety  of  events  to  which  fiich  a  voyage  is  fubjefi, 
and  it  is  poffible  that  their  defign  may  have  been  to  fettle  duff 
rights,  without  regard  to  the  fentence  of  any  Court  in  cafe  of 
capture.     But  this  docs  not  in  my  opinion  go  further  than  ctib- 
je&ure.     And  I  think  it  by  no  means  clear  that  the  underwri- 
ters intended  by  this  declaration  any  thing  more  than  to  explain 
to  the  allured  (who  feem  to  have  been  little  acquainted  with  the 
conftru6lion  put  upon  policies)  the  meaning  and  efieA  of  tto 
inftrument,  without  any  defign  of  altering  or  varying  the  cfr- 
cumftances  according  to  which,  by  the  forms  of  the  polity, 
they  were  liable  for  the  lofles  infured  againft.     But  if  this  de- 
claration has  fubje&cd  the  underwriters  to  a  lofe  under  curum- 
fiances  different  from  thofe  by  which  only  they  could  be  afle&ed 
according  to  the  terms  of  the  policy,  it  mull  be  either  from  the 
lofs  by  capture  being  the  only  one  which  is  noticed  by  this  de- 
claration, or  from  the  mode  in  which  the  lofs  was  to  be  fettled, 
or  from  the  reliance  which  ihe  underwriters  profefs  to  place  in  die 
endeavours  of  the  agents  of  the  affiired  to  recover  (he  property  * 

for 
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for  the  account  of  the  fhippers.  Had  there  been  no  fuch  agree- 
ment or  declaration,  and  the  claims  of  the  affured  had  refted 
merely  on  the  policy,  they  would  have*  had  no  demand  on  the 
underwriters  without  being  able  to  prove  the  (hip  an  American 
fliip,  and  it  would  have  been  competent  to  the  underwriters  to 
controvert  the  proofs  adduced  by  contrary  proofs,  and  among 
other  proofs  by  the  fentence  of  the  tribunal  of  Nantz,  fuppofing 
U  to  be  admiffible  in  evidence.  It  is  there  to  be  feen,  firft, 
whether  mentioning  the  cafe  of  capture  only,  and  not  taking  no- 
tice of  any  other  lofs,  will  make  a  difference  as  to  the  proof;  and 
I  conceive  it  will  not  For  it  feems  to  me,  that  the  only  effe£l 
of  thofe  words,  giving  them  their  utmoft  latitude,  is  to  narrow 
Uie  warranty  to  the  cafe  of  capture,  and  to  fubje&  the  under- 
'  writers  to  every  lofi  except  that  of  capture,  though  the  fhip 
were  not  American;  but  if  a  lofs  were  claimed  in  confequence 
of  capture,  fhe  mult  then  be  proved  to  be  an  American  bottom. 
The  only  poffible  effect  they  can  have  feems  to  me  to  narrow  tfua 
extent  of  the  warranty,  but  not  the  nature  of  the  proofs :  there 
is  nothing  in  the  agreement  defcriptive  of  them,  as  that  it  fhall 
be  fufficient  to  prove  it  by  bill  of  fale,  regifter,  fea-lctter,  or  other 
i  document.  Nothing  is  pointed  out  as  the  proof  which  will  be 
t  Iftisfa&ory,  as  is  the  cafe  with  the  tobacco,  where  the  bills  of 
i  lading  are  mentioned ;  but  what  the  proofs  to  be  produced  may 
t  be  is  left  generally,  without  any  reftri&ion  to  be  determined  in 
pi  cafe  of  difpute,  by  the  rules  of  law.  The  next  part  of  the  agree* 
i»  jnent  from  which  it  may  be  argued  that  the  lofs  was  to  be  paid, 
t  without  regard  to  the  fentence,  is  that  by  which  it  is  agreed,  that 
I?  upon  proofs  being  produced  of  the  fhip  being  an  American  bot- 
\  torn,  and  upon  its  being  {hewn  by  bills  of  lading  that  the  to- 
bacco was  fhipped  by  Henderfon  and  Co.,  that  the  underwriters 
would  fettle  by  bills  at  four  months'  date.  But  this  does  not* 
I  think,  vary  the  obligation  of  the  underwriters.  The  force  of 
*ny  argument  derived  from  this  provifion,  muft,  as  it  appears 
to  me,  reft  on  this  afTumption,  that  the  bills  might  be  required 
before  fentence,  and  that  it  could  never  be  the  intent  of  the  par- 
ties that  the  payment  of  thofe  bills  fhould  be  defeated  by  a  fen- 
tence given  after  the  bills  were  granted,  or  that  money  paidfhould 
be  refunded,  to  effedt  which  it  might  be  neceflary  to  have  re- 
courfe  to  perfbns  on  the  other  fide  of  the  Atlantic.  In  anfwer 
to  tliis  argument  I  think  it  may  be  faid,  that  the  queftion  is  the 
fame  as  if  the  agreement  had  been  to  pay  in  money  upon  pro- 
ducing proof  that  the  Catherine  was  an  Ammcan  bottom ;  and  if 
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the  time  of  payment  is  to  weigh,  the  more  immediate  the  paj*- 
ment  the  ftronger  the  argument  ariling  from  thence.     If  the 
agreement  had  been  to  pay  in  money,  it  would  have  left  matten 
in  that  rcfpedl  on  the  foot  of  the  policy,  or  would  not  have 
varied  the  obligation  of  the  underwriters :  and  had  the  affined 
proceeded  againft  the  underwriters  before  the  fentence  of  the 
Prize  Court,  the  decifion  of  which  might  affec~l  and  be  mate- 
rial in  determining  the  rights  of  the  parties,  all  proceedings 
would,  according  to  die  practice  of  our  courts^  haw  been  ftajei 
until  fuch  decifion  had.     If,  in  that  cafe,  the  underwriters  could 
not  be  compelled  to  pay  the  money,  they  could  not,  in  this,  be 
compelled  to  grant  the  bills.     The  obligation  to  pay^  or  ghe 
fecurity  for  payment  at  a  future  time,   (lands,  as  it  appears  to 
me,  exactly  on  the  fame  foundation,  viz.  the  allured  being  able 
to  produce  proofs  of  the  performance  of  that  condition,  which 
rendered  the  underwriters  liable.     The  time  from  which  the 
bills  would  have  to  ran  would  be  the  producing  proof  of  the  fhip 
being  an  American  bottom,  and  the  production  of  the  fpecified 
bills  of  lading.    But  that  proof  mull  be  allowed  to  be  examined; 
it  mull  be  competent  to  the  underwriters  to  obje&  to  theprooft 
not  being  complete ;  and  if  time  Ihould  be  necefiarily  Ipeatift 
that  examination,  without  any  effeft  which  could  contributed 
a  fuccefiful  refiftance  of  their  payment,  and  if  the  proofs  pro- 
duced were,  on  their  firft  produ&ion,  complete  to  eftablifh 
every  fa&  comprifed  in  the  warranty,  their  date  muft  rife 
back  to  the  production  of  that  proof  which  was  not  weakened 
by  examination ;  and  if  more  time  Ihould  be  Ipent  in  the  ex- 
amination than  the  time  mentioned  in  the  bill,  the  under* 
writers,  who  would  have  imfuccclsfully  delayed  the  payment, 
muft  make  a  compenfation  in  damages  for  that  delay,  juft  ai 
they  would  if  the  lofs  had  been  payable  in  money.     Tie  fid- 
lacy  of  the  argument  deduced  from  this  part  of  the  agreement 
conlifts  in  confidering  the  underwriters  liable  to  grant  their 
bills  at  four  months,  under  circumflances  which,  if  the*fen- 
tence  is  not  laid  afide,  might,  in  the  event,  lead  to  a  fuppofi- 
tion  fo  improbable,  as  that  it  Ihould  be  in  the  contemplation  of 
the  parties  to  pay  large  funis  of  money,  and  afterwards  refofft  to 
perfons  in  America  to  recover  them  back.     But  if  by  law,  they 
would  not  be  liable  in  an  action  for  not  granting  the  bills  ufttfl 
the  decifion  of  the  Prize  Court,  the  difficulty  is  removed :  the 
underwriters  would  not  have  the  inconvenience  of  referring  to 
America,  but  only  that  of  being  liable  to  intcreft  for  a  delay  of 
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payment.    The  laft  circumftaiice  in  the  agreement  from  whence        1803I5. 
it  may  be  inferred  that  it  was  intended  to  fhut  out  any  effeft  of     — 
the  fentence  of  a  Prize  Court,  is  the  dependence  which  the  un-     md  odwn 
derwritert  place  in  the  agents  of  the  affured  to  ufe  their  beft    ..     •• 
endeavours  to  recover  the  property,  as  tor  account  ot  the  tlnp-     ^4  oth«ru 
pers.     In  order  to  found  any  argument  on  this  circumftahce  to 
prove  that  the  underwriters  meant  to  pay  the  loft  without  any 
regard  to  the  fentence,  it  muft  be  ihewn  that  fuch  provifion  as 
this  was  meant  to  be  applied  to  every  cafe  of  capture,  and 
mmong  them  to  the  ca&  which  has  happened  of  the  captured 
veflel  being  condemned  as  enemies'  property,  for  as  I  under* 
fyuid  the  argument  it  is  this;  the  underwriters  look  to  the  in* 
furcd  to  recover  the  property  in  cafe  it  be  condemned  as  en»* 
xnies'  property ;  but  this  they  could  not  have  ftipulated  for,  un- 
lefs  they  had  meant  to  pay  the  lofs  if  the  fhip  fhould  be  con- 
demned on  that  ground.     The  force  and  etect  of  this  argu- 
ment arifes  from  a  fuppofed  inconfiftency  in  fuch  provifion 'with 
the  underwriter!  infilling  on  the  fentence  in  anfwer  to  the  de- 
mand of  the  affured.     But  the  argument  has  no  foundation  if 
the  endeavours  are  properly  to  be  referred  only  to  thofe  cafes 
in  which  fuch  endeavours  might  be  exerted  for  the  benefit  of 
the  underwriters,  confidently  with  their  being  able  to  make  ufe 
rtf  fuch  fentence ;  for  no  argument  can  be  drawn  to  prove  them 
liable  in  a  cafe  falling  within  the  condition  or  warranty  from  a 
provifion  to  fecure  to  them  a  benefit  in  cafes  where*,  by  tike 
terms  of  the  policy,  they  would  be  liable  for  a  lofs. '  In  the  cafe 
of  capture  and  acquittal,  the  voyage  might  be  defeated,  and  the 
tflfihred  be  entitled  to  abandon,  and  cidl  on  the  underwriters  as 
foe  a  total  lofs.     But  I  think  thofe  cafes'  fufficientlv  account  for 
this  provifion,  without  making  ufe  of  a  flrained  inference  to 
render  the  underwriters  refponfible  in  a  cafe  where,  by  the 
terms  of  the  policy,  they  are  not  liable;  to  do  which,  this  de- 
pendence on  the  endeavours  of  the  affured  muft  be  extended  to 
the  cafe  of  capture  and  condemnation  as  enemies'  property,  in- 
ftead  of  its  being  applied  to  other  cafes  to  wluch  it  may  be  re- 
'  ferrcd  confiftently  with  the  engagements  of  the  underwriters, 
conftrued  in  the  manner  in  which  they  are  ufually  understood. 
The  dependence  of  the  underwriters  on  Hender/bn  and  Biddell 
to  ufe  their  endeavours  to  recover  the  property,  as  for  account 
of  the  fhippers,  is  in  effect  nothing  more  than  a  dependence 
that  they  will  endeavour,  in  cafe  of  feizure  or  capture,  to  get 
back  the  tobacco  on  account  of  the  perfons  who  fhipped  it,  by 
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which  the  claim  on  the  underwriters  would  be  diminiflied  in 
thofe  cafes  where  a  claim  could  be  made.    But  the  underwriters 
could  only  have  wifhed  for  fuch  endeavours  in  cafes  where  fbme 
benefit  might  refult  to  thenf  from  thofe  endeavours,  which  could 
only  be  by  lefiening  the  lofs  in  cafes  where  they  would  be 
liable ;  and  if  we  look  at  the  policy  to  discover  thofe  cafes,  that 
of  hoftile  capture  and  condemnation  is  not  one,  and  if  we  refer 
to  the  antecedent  part  of  the  explanatory  declaration,  there  if 
nothing,  for  the  reafbns  I  have  fubmitted  to  your  Lordflikw* 
from  whence  it  can  be  colle&ed  that  the  underwriters  meant  to, 
extend  their  refponfibility  beyond  the  terms  of  the  policy.    Hie 
remaining  point  to  be  confidered  is  the  legal  effe£l  of  the  fen- 
tence  of  the  Tribunal  of  Commerce  of  the  canton  of  Nantz.  As 
to  which,  after  the  continued  pra&ice  which  has  taken  place 
from  the  earlieft  period,  in  which,  in  a&ions  on  policies  of  in- 
furance,  queftion/  have  arifen  on  warranties,  to  admit  fixch 
fentences  in  evidence,  not  only  as  conclufive  in  rem,  but  alio 
as  conclufive  of  the  feveral  matters  they  purport  to  decide  di- 
re£lly,  I  apprehend  it  is  now  too  late  to  examine  the  pra&ice 
of  admitting  them  to  the  extent  to  which  they  have  been  re- 
ceived* fuppofing  that  practice  might,  upon  the  argument,  have 
appeared  to  have  been  doubtful  at  firft.     On  the  authority  of 
thofe  decifions  men  have  a&ed  for  a  long  feries  of  years,  and 
entered  into  contrails  of  affurance  in  this  country  with  a  perfefi 
knowledge  of  fuch  decifions,  and,  in  expe&ation  of  the  queftiow 
arifing  out  of  fuch  contra&s,  to  which  fuch  decifions  are  appli- 
cable, being  ruled  by  them ;  and  though  it  might  have  been  at 
jfirft  much  better,  in  the  interpretation  of  policies  of  aiTurance, 
to  have  given  them  a  much  narrower  cbnftru&ion,  and  not  to 
have  held  warranties  to  the  extent  to  which  they  have  been 
carried,  to  be  inferred  from  fuch  words  as  are  ufed  in  this  po- 
licy, or  from  fimilar  expreffions  of  great  generality ;  yet  fuct 
expreffions  having,  by  a  variety  of  decifions  as  to  their  effefl, 
acquired  a  defined  and  known  fenfc  and  meaning,  according  to 
that  fenfe  and  meaning  they  mull  now  be  underftood;  and  after 
the  many  cafes  in  which,  in  contradi&ion  of  a  warranty  of  neu- 
trality, fentences  of  Courts  of  Prize  have  been  received  in  evi- 
dence, a  warranty  of  neutrality  muft,  I  conceive,  now  be  under- 
ftood as  containing  in  itfel£  amongil  other  things,  a  ftipulatioa 
that  the  contrail  of  affurance  fhall  be  void  if  the  fubje&-matter 
warranted  neutral  be  condemned  as  enemies'  property;  and  if 
-a  warranty  of  neutrality  contains  this  ftipulation,  the  fentenceof 
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M  court  of  competent  jurifdi&ion  condemning  a  fhip  on  accomft       1 803* 
of  its  want  of  neutrality,  is  the  proper  evidence,  according  to 
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every  principle  and  rule  of  our  law,  to  determine  that  fa&.     In     ^  Q^m 
1-eceiving  fuch  fentences  in  evidence,  the  Courts  of  Weftminfter-  *• 

Hall  have  not  in  any  inftance  of  which  I  am  aware  ever  taken        MO,*9° 
upon  themfelves  to  review  or  confider  the  propriety  of  the  de* 
terminations  of  any  Court  of  Prize;  but,  on  the  contrary,"  have 
feprefsly  renounced  any  fuch  authority.     Where  the  fentence 
has  exprefsly  condemned  a  vefiel  as  enemies'  property,  they  hav* 
hdd  themfelves  bound  by  fuch  determination ;  and  they  have 
never  looked  at  any  other  part  of  the  proceedings  than  the  fen* 
4    ttftice,  or  examined  the  rcafon  of  it  but  with  *  view  of  difcover-J 
f    ing  the  ground  of  fuch  determinations  in  cafes  where  that 
>v    ground  was  not  diftin<Sily  marked  and  pointed  out  by  the  fen- 
>    tence;  and  in  doing  this,  I  conceive  that  any  circumftance  to 

•  be  found  in  the  procedings,  or  adduced  in  evidence,  from  whence 

•  the  fentence  may  be  inferred  with  fufficient  certainty  to  have 
;>  proceeded  upon  grounds  inconfiftent  with  the  warranty,  would 
t  make  fuch  fentence  conclufive  againft  the  warranty.  If  it  ar> 
t  peared  that  the  proceedings  were  in  a  Court  which  had  no  ju- 
f  rifdi6lion  but  in  cafes  of  hoftile  capture,  and  a  fentence  of  inch 
\  Court,  condemning  a  fhip  as  prize,  were  produced  in  evidence, 
i    that  would,  as  I  conceive,  be  conclufive  in  our  courts  againft  a 

warranty  of  neutrality,  whatever  might  be  the  grounds  or  rea- 
j  ions  for  fuch  fentence;  becaufe  it  could  not  be  taken  that  a 
r:     Court  (b  conftituted  could  condemn  upon  any  other  ground, 

•  however  erroneoufly  they  might  aft.  But  the  title*  or  defcrip- 
r    tion  of  a  Court  does  not  often  point  out  the  extent  of  its  jurit 

diction.  In  the  cafe  now  under  confideration,  the  Courtis 
called  the  Tribunal  of  Commerce  of  the  canton  of  Nantt;  a 
title  from  whence  it  may  be  inferred  that  they  had  a  juriictr&um 
touch  beyond  queftions  of  prize,  which  do  not  feem  naturally 
to  belong  to  a  judicature  of  that  defcription.  Queftions  between 
merchants,  and  queftions  of  revenue,  feem  more  likely  to  be  the 
object  of  its  jurifclic~Uon,  than  queftions  of  hoftile  capture.  But 
even  if  the  Court  had  been  defcribed  as  a  Court  of  Admiralty, 
I  do  not  know  how  our  Courts  could  infer  from  thence  that  its 
jurifdi&ion  was  folely  that  of  hoftile  capture,  for  in  our  own 
country  the  Court  which  has  the  fole  jurifdi&ion  of  prize,  and 
a  Court  of  a  very  different  jurifdi&ion  are  indifferently  called, 
*  though  not  correctly,  by  that  name.  In  order,  therefore,  for  our 
municipal  courts  to  judge  of  the  grounds  upon  which  a  foreign 
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Court  condemns  a  fliip  from  the  conftitution  of  the  Court,  th# 
jurifcli&ion  of  that  Court  mud  appear  either  from  the  tide  or. 
the  proceedings,  or  be  proved  by  evidence;  if  neither  of  theft 
things  happen,  other  media  muft  be  reforted  to  to  difcover 
the  foundation  and  ground  of  its  determination,  if  that  doei 
sot  diftin&ly  appear.  In  the  courfe  of  the  argument  at  your 
Lordfhips'  bar,  it  was  not  denied  by  Mr.  Attorney-General  that 
the  proceedings  of  a  Court  might  be  looked  into  to  fee  whether 
a  condemnation  of  a  captured  veflel  proceeded  upon  the  ground 
of  the  breach  of  fbme  revenue  law,  as  fmuggling ;  and  if  fltr 
municipal  Courts  may  look  into  the  fentence  to  fee  whether 
the  breach  of  a  revenue  law  be  the  ground  of  condemnation 
they,  by  a  parity  of  reafbning,  may  look  into  the  proceeding! 
to  difcover,  as  far  as  they  may  be  able,  whether  the  condem- 
nation was  on  any  ground  not  inconfiftent  with  the  warranty 
of  neutrality ;  for  the  admiffibility  of  a  fentence  of  condemna- 
tion in  evidence  can  only  be  contended  for  upon  the  fuppofi- 
tion  that  it  contradi&s  the  truth  of  the  warranty,  which  can 
only  be  when  the  fhip  is  condemned,  for  fbme  caufe  incon- 
fiftent with  that  warranty.  The  municipal  courts  of  this  coun- 
try,  in  examining  whether  or  no  foreign  courts  have  in  tbar 
fentences  of  condemnation  proceeded  according  to  the  law  of 
nations,  have  never  fo  done  with  a  view  of  deciding  in  a  dit 
ferent  manner  where  fuch  determination  has  not  been  con- 
fident with  thofe  laws,  than  they  would  have  done  if  in  their 
opinion  fuch  determination  had  had  thofe  laws  for  its  fiipport; 
for  however  repugnant  to  their  fenfe  and  reafon  fuch  fentencef 
have  been,  the  municipal  courts  of  this  country  have  ever 
felt  themfelves  bound  by  fuch  fentences,  whenever  they  could 
difcover  the  point  they  exprefely  meant  to  decide. .  When  that 
has  not,  as  they  have  thought,  been  diftiu&ly  Hated,  and  upon 
examining  the  reafon  of  the  fentence,  they  have  found  a  fhip 
condemned  on  grounds  inconfiftent  with  the  law  of  nations 
they  have  been  led  to  conclude  that  the  condemnation  has 
.been  for  fome  other  caufe  than  that  of  enemies'  property,  and 
to  refer  it  to  other  grounds  to  be  colle&ed  from  the  proceedings, 
inalmuch  as  a  condemnation  as  hoitile  prize,  according  to  their 
understanding  of  the  fubje&,  ought  and  could  only  juftly  pro- 
ceed on  the  foot  of  thofe  laws ;  and  though  in  their  determination 
upon  thofe  occafions  they  may  have  drawn  wrong  conclufious, 
the  principle  upen  which  they  have  a&cd  can  hardly  be  contro- 
verted, which  lias  been  fimply  that  of  difcovering  whether  or  no 
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Iff*  warranty  was  or  was  not  contredi&ed  by  the  fentence  <a£      Itoj3» 
condemnation.      Until  that  is  afeertained,  it  is  impoflible  to  * 

lay  whether  any  fentence  offered  in  evidence  can  have  any  and     ^Tothinw 
what  relation  or  bearing  on  the  queftion  in  judicature.     The  ♦. 

cafe  of  Berndrdi  v.  Motteux  is  the  original  authority  upon'  \SV!ifm  ' 
which  all  the  other  cafes  upon  this  fubjeft  have  been  founded* 
In  that  cafe  the  determination  of  a  Court  of  Admiralty  in 
France  was  held  not  conclufive  againft  a  warranty  of  neutrality. 
And  (here  Lord  Mansfield  ftatcd  the  difficulty  to  be,  the  not 
being  able  to  coUe&  the  ground  on  which  the  French  Court  of 
Admiralty  went,  whether  that  of  enemies'  property  or  that  of 
the  papers  being  thrown  overboard  contrary  to  an  arret  of  that 
country ;  and  thinking  that  enough  did  not  appear  on  the  fen- 
tence to  afcertain  precifely  upon  what  it  was  founded,  and  that 
the  ^French  Admiralty  might  have  proceeded  on  the  ground  of 
the  papers  being  thrown  overboard,  determined  in  favour  of 
the  Plaintiff  on  the  ambiguity  of  the  fentence.  In  that  cafe 
Lord  Mansfield  was  defirous  of  the  parties  agreeing  that  the 
process  verbal  fhould  be  made  a  part  of  the  cafe,  becaufe  by  re- 
ferring to  it  the  ambiguity  of  the  fentence  would  be  explained, 
as  it  fet  forth  the  ground  of  taking  the  fhip  to  be  an  arret  of 
'July  in  the  year  1778;  and  in  the  cafe  of  Salloucci  v.  Woodmafi, 
Park,  362.,  Lord  Mansfield  laid  it  down  as  a  general  rule  as 
'to  fuch  fentences,  that  where  no  other  caufe  appears,  it  muft 
"be  prefumed  from  the  condemnation  that  it  proceeded  on  the 
ground  of  property  belonging  to  an  enemy;  and  diftinguifhed 
that  cafe  from  Bcrnardiv.  Motteux,  as  there  a  particular  ground 
of  confifcation  appeared  on  the  face  of  the  fentence ;  and  that 
it  did  not  appear  to  be  on  the  ground  of  enemies'  property. 
That  thefe  decifions  have  had  great  weight  in  the  courts  of 
'common  law  will  not  be  wondered  at,  if  it  be  rccollc&ed  that 
they  had  the  authority  of  Lord  Mansfield,  whofe  mind  when  he 
filled  the  office  of  Solicitor  General  had  been  particularly  turned 
to  the  confi deration  of  queftions  of  prize,  and  who,  according  , 
to  the  account  of  Sir  William  Black/lone,  (Comm.  vol.  3.  p.  70;) 
attended  and  conduced  all  the  decifions  of  the  Cockpit  during 
the  whole  of  the  war,  which  began  in  the  year  1756^  and  whofe 
xnafterly  acquaintance  with  the  law  of  nations  was  known  and 
levered  by  every  ftate  of  Europe.  Subfequent  to  the  decifioits 
I  have  mentioned,  the  cafes  of  Geyer  v.  Aguilar,  Chrijlie  v.  &* 
Cretan,  Pollard  v.  Belly  Bird  v.  Appleton,  and  Price*.  Bell,  have 
been  decided,  in  which  the  Court  has  a6led  on  the  principles 
'  laid 
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lud  down  in  the  cafes  I  have  mentioned ;  and  though  in  fonje 
of  thofe  cafes  expreflions  may  have  been  ufed,  from  whence  it 
may  have  been  fuppofed  that  the  Court  has  diftinguifhed  be- 
tween cafes,  where  the  foreign  fentence  has  diftin&ly  and  di- 
re&ly  founded  their  condemnation  of  a  capture  on  its  being 
enemies'  property,  and  thofe  where  it  only  was  to  be  colle&ed 
from  other  parts  of  the  proceedings,  that  fach  was  the  ground 
of  decifion,  and  that  in  fuch  latter  cafe  the  Court  did  not  hold 
itfelf  bound  unlefs  it  approved  of  the  reafons ;  yet  I  believe  if 
the  cafes  are  attended  to,  and  that  which  has  been  laid  by  the 
different  Judges  is  conftrued  with  reference  to  the  points  in  the 
cafes  then  before  them,  notwithftanding  fome  generality  of  ex* 
preffion,  it  will  not  be  found  that  they  had  any  fuch  diftin&ion 
in  their  minds;  and  if  the  opinions  of  all  the  Judges  in  thofe 
cafes  is  attended  to,  it  will  not  appear  that  the  Court  adopted 
any  fuch  diftin&ion.  Having  faid  thus  much  as  to  the  prin- 
ciples upon  which  the  cafes  have  been  decided,  in  which  quef- 
lions  have  arifen  on  the  effect  of  fentences  of  foreign  Courts  by 
which  Hups  have  been  condemned,  it  only  remains  to  examine 
the  fentence  in  this  cafe  in  order  to  fee  whether  it  has  not  pro- 
felled  to  condemn  the  ihip  Catherine  as  enemies'  property;  and 
if  that  is  not  diftin&ly  ftated  to  be  the  ground  of  the  condemna- 
tion, whether  that  cannot  be  colle&ed  from  other  parts  of  the 
proceedings.  And  upon  this  point  my  opinion  is,  that  the  Car 
Uterine  was  condemned  by  the  Tribunal  of  Commerce  o£Nantz 
for  being  the  property  of  the  enemies  of  the  French  Republic 
That  Court,  after  having  laid  out  of  their  considerations  various 
matters,  which  in  their  judgment  ought  not  to  weigh,  and  gating 
other  things  as  the  reafons  of  their  determination,  the  laft  ofwhich 
is,  "  that  considering  every  ihip  declared  enemy  and  good  prixe 
carries  with.it  the  coniifcation  of  her  cargo;"  proceeds  to  declare 
the  (hip  lawful  prize;  and  as  a  confequence  adjudges  the  cargo  to 
be  lawful  prize;  that  is,  with  reference  to  the  laft  reaibn  it  judge* 
the  cargo  prize,  becaufe  the  ihip  had  been  declared  an  enemy; 
and  then  the  fentence  concludes  with  rcfpeft  both  to  the  ihip 
and  cargo,t  nat  the  whole,  from  what  that  Court  has  been  pleafed 
to  confider  as  an  irregularity  in  the  captain's  papers,  is  to  be 
.deemed,  that  is,  thought  or  judged  to  belong  to  the  enemies  of 
..the  French  Republic ;  which  terms,  to  my  mind,  moft  explicitly 
and  diftin£tly  mark  the  ground  of  condemnation  to  be  that  of 
enemies'  property.  This  being  fo  declared,  any  examination  of 
the  other  parts  of  the  proceedings,  or  the  reafons  of  (he  fentenjg, 

14  cannot 
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cannot  be  gone  into  according  to  die  principles  of  the  feveral 
determinations  in  our  courts,  which  have  never  examined  them 
but  where  they  have  been  unable  from  the  ambiguity  of  the  ad- 
judicating part  of  the  fentence  to  coile&  the  ground  on  which 
it  has  been  founded.  For  thefe  reafons,  upon  the  points  to 
which  I  have  conceived  Your  Lordfliips  might  expect  me  to 
advert,  my  opinion  is,  that  die  explanatory  agreement  or  de- 
claration does  not  fliut  out  the  effe&  of  the  fentence  of  con- 
demnation of  the  fhip  Catherine ;  and  that  the  effe&  of  that 
fentence  is  conclufive  in  favour  of  the  underwriters,  that  the 
warranty  in  the  policy  has  not  been  complied  with. 

Rooke  J.  The  queftion  propofed  by  Your  Lordfhips  fup- 
pofes  that  the  infured  have  a&ed  with  perfect  good  faith ;  that 
the  (hip  was  truly  an  American,  and  had  the  ufiial  documents 
on  board.  At  the  time  of  the  infurance  we  nmft  prefiine  that 
^the  infured  meant  honeftly,  and  that  they  believed  that  they 
could  procure  all  the  proper  documents  to  prove  the  fhip  to 
be  American,  in  the  policy  the  Catherine  is  called  an  American 
fhip.  An  agreement  is  afterwards  entered  into  and  figned  by 
the  underwriters  to  explain  what  they  underftood  by  the  terms 
of  the  policy' calling  her  an  American  fhip.  it  is  the  agreement 
of  the  underwriters:  it  has  their  fignaturc,  and  muft  be  con- 
fidered  as  expreffed  in  their  language,  and  confequently  if  .the 
expreffion  is  in  any  rdfpect  equivocal,  the  conftru&ion  ought 
to  be  made  favourably  for  the  gfTured  rather  than  for  the  un- 
derwriters. When  this  agreement  was  made,  I  muft  prefume 
(for  I  prefume  that  they  have  the  common  underftanding  of 
mercantile  men)  that  the  parties  were  aWare,  that  in  cafe  of 
lofs  by  other  perils  than  by  capture  or  feizure,  .proof  that  die 
fhip  was  properly  documented  according  to  all  that  was  known 
in  America,  at  the  time  when  the  fhip  failed,  to  have  been  re- 
quired by  France  for  that  purpofe,  would  be  fufficient  to  entitle 
the  infured  to  recover  in  our  courts.  They  make  no  provision 
for  loffes  by  thefe  means.  They  provide  only  for  the, events  of 
capture  or  feizure.  And  in  what  terms  do  they  provide  ?  They 
do  not  fay,  in  cafe  of  capture  and  condemnation  we  will  not 
indemnify,  for  we  fhall  confider  a  fentence  of  condemnation  as 
conclufive  to  fliew  fli£  is  not  American.  This  would  have  put 
an  end  to  all  doubt  But  knowing  fhe  was  liable  to  feteure  or 
capture  they  declare,  that  in  cafe  of  capture  or  feizure  the 
affared  before  they  claim  for  a  lofs  muft  produce  proofs  of  t^e 
fhip  being  an  American  bottom,  and  by  bills  of  lading  fhew 
"the  tobacco  to  have  been  fhipped  upon  account  and  rifk  of 
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1803.        Mcflrs.  Hender/briy   Fergti/bn,   and  Gibfon^   upon  which    the 
underwriters  agree  to  fettle  by  granting  their   bills  at  four 


anVatbm     ninths'  date  *°r  ^c  amount  of  their  fubferiptions,  deducing 
•0.  the  ftipulated  premium,  in  full  dependanc*  that  the  infured  will 

I»d  Otbtf*.*    ^  t^ie*r  ^e^  endeavours  to  recover  the  property,  as  for  ac- 
count of  the  fhippers.     The  agreement  is  made  with  an  exprefi 
view  to  feizure  or  capture,  and  to  thele  events  only :  it  refpeds 
fuch  feizure  or  capture  as  may  afford  an  opportunity  to  the 
infured  to  endeavour  to  recover  the  property;  and  it  fuppofes 
it  poffible  that  thefe  endeavours  may  be  unfuccefsful;  and  no 
provifion  is. made  that  the  underwriters  fhall  be  excufed,  or  that 
the  affured  fliall  refund  in  cafe  tliefe  endeavours  Audi  not  pro- 
cure a  recovery  of  the  property.     It  declares,  however,  that  if 
the  brokers  tproduce  proofs  of  the  fhip's  being  an  American 
bottom;  arid  fhew  by  bills  of  lading  that  the  tobacco  was  {hipped 
on  account  and  riik  of  the  allured,  that  then  the  underwritM 
will'  fettle.1  The  mode  of  fettlemcnt  is,  I  think,  immaterial ;  whir 
ther  bj^-aftual  payment  of  money,  or  by  granting  bills  at  four 
months' date.     Hie  foundation  of  the  claim  of  indemnity  by 
the^aflured  is  the  fame,  viz.  that  tliere  has  been  a  capture  or 
feizure,  and  that  proof  has  been  produced  that  the  (hip  is  aa 
American  bottom.     The  whole  doubt,  then,  arifes  on  die  cofr  1 
ftru&ion  of  the  word  proof.      Did  the  parties  mean  fuch  proof 
as  is  fatisfaclory  between  man  and  man?  fuch  as  was  known,  s£ 
the  time  the  fhip  failed,  to  have  been  required  by  France  to  fhew 
her  to  be  an  American  bottom  ?  or  did  they  mean  fuch  proof  a% 
though  technically  conclufive  in  the  Briti/li  courts  to  fhew  her  to 
Jhave  been  condemned  as  enemies'  property,  yet  is  in  reality  con- 
trary to  truth  and  juftice  ?  They  clearly  have  in  their  contemp- 
lation a  cafe  of  capture  or  feizure,  in  confequence  of  which  the 
affured  may  ufe  their  be&  endeavours  to  recover  the  property, 
and  yet  be  unfuccefsful.     Now  I  cannot  form  to  rnyfelf  a  cafe 
of  feizure  or  capture  in  which  the  affured  lhall  ufe  their  beft 
endeavours  to  recover  back  the  property,  and  be  unfuccefsful, 
except  a  cafe. of  condemnation.   For  if  the  fhip  fhould  be  feized 
and  released,  or  taken  and  re-taken,  the  endeavours  of  the  af- 
fined (if  they  ufed  any)  would  be  fuccefsful,  and  the  indemnity 
would.  Be' of  little  importance ;  but  if  the  fhip  fhould  be  feize4 
and  cotidemned,  notwithftanding  the  endeavours  of  the  affured, 
>  the  affured  would  be  entitled  to  recover  as  for  a  total  lofs»    My 
opinion,  therefore,  is,  that  the  agreement  provides  for  the  cafe  of 
capture  and  condemnation,  relying  on  the  good  faith  of  the  affured 

that 
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that  they  will  honeftly  ufe  their  beft  endeavours  to  recover  thd        1803.' 
property.     If  fo,  I  can  never  affent  to  fet  up  the  fentence  of        * 
^condemnation  in  bar  of  a  performance  of  the  agreement.   That      andOthim 
would  be  to  allow  an  exception  eptfdem  rei  cujus  petitur  diffblutio :  v. 

it  would  be  to  pervert  the  agreement  from  what  I  conceive  to  be  ™£  oStnu 
the  true  fenfe  of  it ;  and  to  break  through  an  eftabliihed  maxim 
of  our  law.  The  conftru&ion  I  put  on  the  word  "  proof"  is 
fuch  proof  as  is  fatisfa&ory  between  man  and  man  without  re- 
gard to  the  event  of  condemnation;  fuch  proof  as  rauft  have  been 
produced  in  cafe  the  fhip  had  been  loft  by  fire  or  perils  of  the 
lea;  in  fhort,  inch  proof  as  by  the  terms  of  the  queftion  pro-  , 

pofed  by  Your  Loi-dfhips  is  admitted  to  have  been  produced  by  v 

the  parties  in  this  caufe.  Having  regard  therefore  to  the  agree- 
ment of  the  20th  April  1797,  lam  of  opinion,  that  if  bills  had 
been  given  by  the  underwriters  and  had  remained  in  the  hancls 
of  the  affiired  after  the  fentence  of  condemnation,  the  affured 
.could  have  recovered  againft  the  underwriters  in  a&ions  brought 
tan  fuch  bills,  after  and  notwithftanding  fuch  fentence  of  condein-  / 

nation.  But  if  I  fhould  be  thought  wrong  in  the  conftru£tion 
}  put  on  the  agreement,  and  if  Your  Lordihips  fhould  be  of  opi- 
nion that  the  proofs  required  by  the  parties  are  ftriA  technically 
legal  proof?,  in  which  die  fentence  of  condemnation  is  to  be  in- 
cluded, then  I  am  of  opinion^  upon  the  authority  of  the  feveral 
adjudged  cafes  from  Cornelius  v,  Hughes,  in  the  time  of  Charles 
the  id,  to  the  prefent  time,  and  particularly  the  laft  cafe  of  Get/er 
▼.  Aguilar,  (which  I  think  to  have  been  decided  on  the  foundeft 
principles  of  policy,)  that  the  fentence  of  condemnation  once  ad- 
mitted in  evidence  is  conclufive  to  fhew  that  this  fhip  was  pro 
hoc  vice  enemies'  property,  and  confequently  not  a  neutral  Ameri* 
van,  as  by  the  warranty  the  affured  undertook  fhe  fhould  be. 

Thompson,  B.  The  defcription  of  the  fl)ip  Catlierine  in  the 
policy  as  an  American  fhip,  is  equivalent  to  an  exprefs  warranty 
that  fhe  was  American,  and  the  aflured  therefore  are  bound  to 
ftew  that  the  fhip  really  did  fuftain  the  character  of  an  American 
m  every  refpe&,  and  as  fuch  was  entitled  to  the  privileges  of 
neutrality  before  they  can  recover  againft  the  underwriters? 
Poffibly  the  explanatory  agreement  was  occafioned  by  a  doubt 
whether  under  the  warranty  the  tobacco  muft  not  be  proved  to 
be  the  property  of  Hender/bn  and  Co. ;  or  poffibly  by  a  doubt 
whether  the  warranty  was  not  confined  to  the  fhip.  At  any  rate,  I 
J  do  not  think  that  it  was  the  intention  of  the  underwriters  to 
gyftdude  any  fpecies  of  proof  either  on  their  own  part  or  on  the 
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1 803.       part  of  the  aflured.   Indeed  it  is  obfervable,  that  no  prerifemodt 
of  proof  is  pointed  out  with  refpec\  to  the  property  of  the  fliip, 
though  the  evidence  of  the  property  in  the  tobacco  is  admitted 
v.  to  be  drawn  from  the  bills  of  lading.     It  does  not  appear  tome 

faTfthuf  *  ^)at  t,ie  reliance  placed  by  the  underwriters  on  the  endeavour* 
of  the  aflured  to  recover  the  property  as  for  account  of  the  fliip- 
'  pers,  imports  any  thing  more  than  the  common  claufe  to  the 
fame  cffe&  introduced  into  every  policy  of  affurance :  canfe- 
qucntly  it  affords  no  fatisfa&ory  inference  as  to  the  meaning  of 
the  explanatory  agreement  Now  uqlefs  it  could  be  made  dearly 
to  appear  that  the  underwriters  had  it  in  contemplation  to  re- 
nounce the  advantage  to  be  derived  to  themfelves  from  anyfpe- 
cies  of  proof  whatfbever,  and  more  particularly  from  that  fpeciei 
of  proof  which  is  conclusive  in  their  favour,  I  think  they  ought 
not  to  be  deprived  of  the  ufc  of  the  fentence  of  condemnation 
of  which  they  wifli  to  avail  themfelves.  With  refpeA  to  the  ef- 
fect of  the  fentence  of  condemnation,  if  the  underwriters  are  at 
liberty  to  avail  themfelves  of  it,  it  appears  to  me  that  there  is  lit- 
tle difficultv.  It  is  now  clcarlv  eftablifhed,  that  where  there  is 
a  warranty  of  neutral  property,  and  a  condemnation  of  the  pro- 
perty infured  takes  place  in  a  court  of  competent  jurifcli&ionst 
enemies'  property,  that  fuch  condemnation  is  conclufive  againft 
the  warranty  of  neutrality  in  our  courts.  The  cafes  in  whick 
foreign  fentenccs  have  been  held  not  to  be  conclufive  againft  the 
warranties  of  neutrality,  have  been  cafes  where  the  foreign 
Courts  have  clearly  proceeded  in  their  condemnation  on  the 
ground  of  fome  contravention  of  their  own  arbitrary  rules,  and 
in  which  the  terms  of  the  fentences  have  not  contradicted  the 
warranty  of  neutrality.  The  French  fentence  by  which  the 
Catkeritievras  condemned,  exprefsly decides  that  fhe  was  not  neu- 
tral property.  This  cafe  therefore  appears  to  me  to  fell  preriftlj 
within  the  cafe  of  Geyer  v.  Aguilar^  7  T.  R.  68 1.  A  doubt  hn 
been  intimated  whether  if  the  underwriters  had  actually  given 
their  bills  before  the  arrival  of  tliefentence  of  condemnation, 
.-  they  would  have  been  liable  to  pay  thofe  bills  after  the  arrival 
of  the  fentence.  Supposing  the  bills  aot  to  have  pafled  into 
other  hands,  it  appears  to  me  that  the  underwriters  would  not 
have  been  liable  to  the  aflured  upon  thofe  bills  after  the  arrival 
of  the  fentence,  for  the  bills  would  have  been  given  under  amit 
■  take  of  fa&s  fahified  by  the  fentence*  and  confequently  would 
have  been  without  confederation* 
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Grose  J.  In  anfwer  to  the  queftion  put  by  your  Lordfhips, 
Whether,  under  the  circumftances  Hated  in  the  queftion,  regard 
being  had  to  the  legal  meaning  and  effe£l  of  the  faid  policy, 
fentehce,  and  agreement  of  the  20th  April  1 797,  the  allured 
could  have  recovered  againft  the  underwriters  in  actions  brought 
upon  the  faid  bills  ?  My  humble  opinion  is,  that  they  might  have 
fb  recovered.  That  opinion  is  founded  upon  the  nature  and 
legal  effect  of  the  tranfa&ions  that  have  pafled  between  the 
parties ;  and  particularly  the  intent  of  thofe  parties  apparent 
upon  the  face  of  the  agreement.  The  tranfa&ions  previous  to 
and  material  to  the  confideration  of  the  agreement  are,  that  in 
March  1 797  the  Refpondents,  merchants  in  Gla/gow,  agents  and 
attornies  of  Meflis.  Henderfon  and  Co.,  merchants  and  partners 
in  the  ftate  of  Virginia,  gave  an  order  to  Meffrs.  Murdoch  and 
M'Kenzie,  of  Gla/gow,  to  make  infurance  for  Mefirs.  Hendqfon 
and  Co.,  citizens  of  the  United  States  of  America,  on  tobacco 
Slipped  on  an  American  veflel  called  the  Cat/ierine.  A  policy 
was  effected,  on  the  8th  March  17979  upon  the  goods  and  mer- 
chandises of  and  in  the  good  fhip  or  veflel  called  the  Catherine, 
an  American  veflel,  againft  the  adventures  and  perils  of  the 
feas,  and  againft  men  of  war,  enemies,  pirates,  takings  at  sea, 
arrefts,  and  detentions  of  all  kings,  princes,  and  people.  The 
voyage  infured  was  from  the  PoUmack  and  Patuxent  rivers  to 
Helvoet/luys,  from  thence  to  Rotterdam  or  a  port  to  the  north- 
ward. Before  the  effecting  this  policy  the  fliip  failed  with  her 
cargo,  on  the  ift  of  April,  from  Nottingham  in  Virginia,  and 
was  captured  in  the  voyage  on  die  1 7U1  of  May,  by  a  French 
privateer,  and  lent  into  France.  Between  the  date,  of  the  in- 
furance, and  after  the  failing  of  the  fhip,  and  before  the  cap- 
ture, 1 .  e.  on  the  20th  April  1 797,  doubts  have  arifen  how  far, 
by  the  policy  underwritten,  there  was  a  warranty  of  the  prp- 

-  perty  being  American,  and  what  was  to  be  anderftcod  by  fuch 
warranty,  the  parties  entered  into  the  explanatory  agreement 
dated  Gla/gow,  20th  April  1 797,  Confidering  the  terms  of  the 
-agreement,  the  conflruction  of  it  may  receive  elucidation,  and 
the  intention  of  the  parties  be  difcovered,  from  the  ftate  of 
things  at  that  time  exifting  in  Europe,  from  the  articles  pro- 
fefledly  infured,  from  the  words  ufed  in  the  agreement,  and 

.  from  others  that  feem  to  have  been  ftudioufly  omitted*     Pre- 

.  vious  to  the  date  of  the  policy  and  of  this  agreement  a  war  had 
#xifted  in  Europe  between  this  country  and  France,  which  mode  it 

:  convenient  and  defirable  to  caufe  to  be  underwritten  articles  of 
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J  owners  would,  in  cafe  of  proceft  by  the  captors  ii 

Courts  praying  condemnation,  refift  and  prev 
condemned  as  prize.  .  The  law  upon  thefe  warra 
.  the  allured  in  all  cafes  to  prove  the  warranty,  ax 

]  fhip  or  cargo  was  loft  by  capture,  or  the  perils 

*  fire,  or  barratry,  if  the  warranty  was  not,  as  it  is  c 

with,  the  afTured,  in  cafe  of  a  lofi,  either  by  fton 

or  capture,  could  not  recover.     And  upon  this  1 

warranty,  there  were  different' modes  of  proof;  < 

bills  of  falc,  or  evidence  by  whom  built ;  of  the  g 

ladng,  or  of  both  by  a  fentence  of  an  Admiralty  C 

fuch  Courts  being  iuppofed  to  be  guided  by  the 

the  comitas  gentium  pays  fuch  refpecl;  as  to  dee 

conclusive  as  to  that  which  it  determines  as  to  t] 

property  being  neutral  or  hoftile.     And  although 

considering  the  queftion,  it  is  not  neceflary  to  & 

condemnation  is  conclufive,  yet,  as  at  prefent  ach 

is ;  although  I  confider  proof  of  the  fhip  being  bi 

country,  at  the  expence  of  the  affured  or  of  proper 

bill  of  fide,  to  be  a  more  fatia&Aory  proof  of  the  c 

left  fatisfo&ory  proof  in  the  minds  of  honeft  men,  h 

fays  one  thing  and  the  real  fa6l  maybe  different,  is  p 

or  feizurc,  by  condemnation  in  an  Admiralty  Cow 

happen  that  a  fhip,  though  neutral,  though  built  b 

loaded  by  sh  American  with  his  own  property,  inig 

by  a  French  fliip,  taken  to  a  French  port,  libelled  ii 

miralty  Court,  and  might  be  condemned  as  «wnifti 

becaufe  it  was  enemies'  property,  but  becanfe  the  « 
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hiave  been  known  to  Americans,  Swedes,  Danes,  and  every  fo- 
reign ftate,  whofe  fliips  the  Engl{/h  have  infiired,  and  the  French 
nation  have  feized ;  condemnation}  therefore,  became  an  unfa- 
tisfa&ory,  though  conclufive,  mode  of  proof  of  a  fhip  and  goods 
being  enemies'  property.     I  fay  unfktisfa&ory,  compared  with 
the  proof  of  building  the  fhip  or  bill  of  fale,  and  of  the  bill  of 
lading  of  the  goods;  but  fiich  condemnation  could  feldom  be, 
except  where  the  lofs  was  by  capture  or  feizure,  not  where  it 
was  by  fire  or  ftorm.     Looking,  therefore,  to  the  different  proofs 
of  neutrality,  and  of  being  enemies'  property,  the  parties  in  this 
cafe  fit  down  and  recite  a  doubt  exifting,  whether  there  was  a 
warranty,  and  what  was  to  be  underftood  by  it,  and  declare 
what,  under  certain  circumftances,  ihall  conftitute  proof  fuffi- 
cient  of  the  warranty.     They  were  aware  of  the  different  modes 
by  which  a  lofs  might  happen,  by  perils  of  the  fea,  by  fire,  by 
barratry,  and  by  capture  or  feizure;  but  they  ftipulate  what 
fhall  be  proof  of  the  warranty  in  two  given  cafes  only,  that  is, 
capture  or  feizure ;  leaving,  in  other  cafes,  to  the  courts  of  law 
to  determine  what  the  proof  fhall  be;  and  they  declare,  that  in 
cafe  of  capture  or  feizure,  Henderfon  and  Co.,  before  they  claim 
for  a  lofs,  muft  produce  proof  of  the  fhip  being  an   Ame- 
rican bottom  (this  relates  to  the  fhip);  and  by  bills  of  lading 
fhew  that  the  tobacco  fhall  have  been  flapped  on  account  and 
rifk  of  Henderfon  and  Co.  (which  relates  to  the  goods).     This 
is  the  only  ftipulated  proof  as  to  the  goods.     Upon  proofs  then 
produced  of  the  fhip  being  American  bottom,  and  bills  of  lading 
(hewing  that  the  tobacco  had  been  fhipped  on  account  and  rifk 
of  Henderfon  and  Co.,  what  is  to  be  the  confequence  ?    The 
agreement  is  exprefs ;  "  upon  which  we  fhall  fettle  by  granting 
our  bills  at  four  months'  date  for  the  amount  of  our  fubfejription, 
deducing  the  ftipulated  premium,"  u  e.  upon  proof  of  the  fhip 
being  American  bottom  by  bill  of  fale,  or  other  proof  of  k  hav- 
ing been  built  in  America ;  of  the  goods  having  been  fhipped  on 
account  and  rifk  of  Henderfon  and  Co.  by  bills  of  lading;  the 
lofs  was  immediately  to  be  fettled  by  bills  at  four  months, 
which  might  be  immediately  negotiated,  and  upon  which  the 
money  ftipulated  might  be  raifed,  deducing  the  difcount     Let 
us  obferve,  then,  what  next  follows :  "  in  full  dependence  that 
the  infured-will  ufe  their  beft  endeavours  to  recover  the  pro- 
jperty  as  for  account  of  the  fhippers  f  i .  e.  that  for  the  benefit  of 
the  underwriters  they  will  libel  in  the  Admiralty  Court  for  refti- 
tuiion*,  and  prevent  condemnation*    So  that,  iaving  the  fubje& 
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1803.        of  condemnation  in  their  view,  and  knowing  what  the  effe&md 
.  confequence  of  tiic  condemnation  would  be,   they  do  not  ftipu- 

Lo.T.V,.A''      late  that  upon  condemnation  as  enemies'  property  the  money 

aiMOthen         _     „  .  r  ,     ,  -  •  «  .  1 

*.  '  fliall  be  returned,  but  upon  capture  or  leizure  (leaving  out  m 
MdOth'0"  failure  of  condemnation)  the  bilk  are  to  be  given,  and  the 
infured,  for  the  benefit  of  the  underwriters,  are  to  nfe  their 
bell  endeavours  to  recover  the  property  by  preventing  a  con- 
demnation. This  Teems  to  me  to  be  the  fair  natural  import  of 
the  words,  and  the  intention  was,  that  if  the  allured  provedth* 
mips  to  have  been  built  in  Amrriea,  and  the  goods  by  bill*  of 
lading  to  have  been  {hipped  on  the  account  and  rifk  of  the 
tnflired,  the  money  was  to  be  paid  by  bills,  without  any  re- 
gard to  a  condemnation  of  any  fort.  That  a  condemnation 
might  be  bad  was  known ;  the  confequence  of  it  was  renounced; 
and,  condemn  at  km  or  no  condemnation,  the  money  was  to  br 
paid.  Cuilibet  lied  rcmttUiare  jttri  pro  Je  irtfratitt&o.  If  it  tod 
been  the  intention  of  the  parlies  that  in  any  cafe  it  fhould  be 
returned,  the  agreement  would  have  fo  fliputatcd ;  but  it  has 
not  that  ftipulation;  and  therefore  it  feems  to  me  to  be  nertha 
within  (he  letter  of  the  agreement  nor  the  intention  of  the  partie?. 
For,  had  fucli  been  the  intention  of  the  parties,  when  the;  ft 
pulatcd  what  was  to  be  done  by  each,  and  in  fucli  ftipulatioc 
manifeftly  having  in  view  the  poffibility  of  condemnation,  M 
would,  nay,  I  think  they  rauft  have  added,  «  and  if  condemned 
as  enemies'  property,  the  money  received  to  be  returned  to  tit 
underwriters."  Upon  thefe  grounds,  looking  into  the  lUte  rf 
things  at  the  time  of  the  agreement,  reading  the  words  of  ii 
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tispe&ed  the  aflured  to  warrant  was,  that  the  fliip  was  American 
bottom,  and  the  goods  flapped  on  account  of  Henderfon  and' 
Co. ;  of  this,  when  they  figned  the  agreement  in  queftion,  they 
ftipulate  that  the  aflured  fhafl  produce  proofs,  viz.  as  to  the 
goods  exprefsly  by  bills  of  lading  (and  this  of  the  goods  is  the 
only  ftipulated  proof,  and  thereby  negatives  all  other  pfoof  and 
difcuflion  upon  it,  and  makes  this  proof  conclufive);  as.  to  the 
fliip's  being  American  bottom,  by  any  competent  evidence; 
fuch  evidence  is  admitted  to  have  been  given,  becaufe  the  fa£t 
which  is  the  conclufion  is  exprefsly  ftated.  On  thefe  grounds 
I  am  of  opinion  that  the  bills  remaining  in  the  hands  of  the 
aflured  after  the  fentence  of  condemnation,  the  aflured,  not- 
withstanding fech  fentence,  would  have  had  a  right  to  recover 
the  fums  mentioned  in  thofe  bills ;  and  that  the  queftion  put  by 
your  Lordfhips  to  the  Judges,  fliould  be  anfwered  in  the  affirma- 
tive. 

Heath,  J.'  The  agreement  of  the  2oth  of  April  1797,  to 
which  the  queftion  refers,  is  inaccurately  drawn ;  yet  I  think  that 
the  intention  of  the  parties  is  manifeft,  and  I  have  no  doubt  con- 
cerning the  legal  conftru£Hon  of  the  instrument.  The  object 
of  the  parties  was  to  afcertain  the  neutrality  of  the  fhip  in  the 
event  of  capture  or  feizure,  by  the  medium  of  fuch  proof  at 
would  be  fufficient  in  the  cafe  of  a  lofs  by  the  perils  of  the  leas. 
The  manifeft  injuftice  pra&ifed  by  the  French  Courts  of  prize 
at  the  date  of  this  agreement  was  fb  public  and  notorious,  and 
was  the  fubject  of  fb  many  fuits  in  this  country,  that  I  pre- 
sume we  may  judicially  take  notice  of  it.  If  fb,  the  meaning 
of  the  agreement,  as  clearly  and  manifeftly  may  be  collc&ed 
from  the  terms  of  it,  was  to  indemnify  the  aflured  againft  the 
iniquity  of  thefe  fentences,  and  for  the.  underwriters,  in  con- 
fideration  of  the  high  premium  often  guineas  per  cent.,  to  take 
that  rifk  on  themfelves ;  for  the  premium  was  a  high  war  pre- 
mium. But  however  clear  this  may  be  to  my  apprehenfion,  yet 
as  feveral  other  Judges  entertain  different  fentiinents  on  this  fub- 
je&,  I  fhall  proceed  to  examine  the  legal  effect  of  this  inftru- 
ment,  and  to  afcertain  the  principles  which  ought  to  govern  the 
,conftru6iion  of  it  In  every  executory  contract  where  on  a  given 
event  a  fiim  of  money  is  agreed  to  be  paid  by  one  party  to  the 
other  party,  it  is  competent  to  them  to  agree  to  afcertain  fuch 
event  by  any  certain  medium  of  proof.  The  making  fuch  proof  is 
a  condition  precedent  in  covenant,  or  a  fufficient  condition  in 
qffttmpjit  to  entitle  the  party  claiming  the  money  to  recover  it.  It 
was  fo decided  in  covenant  in  the  cafe  of  Wood  v.  Wor/ley,  2 II.  Bl. 
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fitoof  by  the  bills  of  lading  is  to  be  reftralned  to  die  mere  pro* 
tlu&ion  of  the  inftrument. 

Hotham,  B.  The  queftion  put  to  us  by  Your  Lordfliips  feems 
to  me  to  turn  on  the  agreement  ftated  of  the  20th  of  April  1797, 
and  the  conftru&ion  that  ought  to  be  put  upon  it.  Soon  after 
the  policy  had  been  underwritten,  to  obviate  feme  doubts  that 
had  allien  on  the  terms  of  it,  the  agreement  in  queftion  was 
propofed  by  the  brokers,  and  was  fignedby  the  underwriters. 
f  To  my  apprehenfion  it  is  clear  that  both  parties  intended  to  con- 
sider the  capture  or  feizure,  if  either  ihould  happen,  as  a  total 
lofi.  But  it  was  ftipulated,  that  before  the  infured  were  to  claim 
for  fuch  lofi,  they  Ihould  be  boun  1  to  produce  proofs  that  the 
<hip  was  an  American  bottom,  and  ihew  by  bilk  of  lading  that 
the  tobacco  was  really  (hipped  on  account  and  at  the  rifle  of  the 
infured,  upon  which  the  underwriters  engaged  to  fettle  by  grant- 
ing bills  at  four  months'  date.  This  agreement  being  thus  en* 
tered  into,  it  could  not  but  be  intended.that  it  ihould  have  fo 
dire&  a  reference  to  the  policy  itfelf^  and  be  received  as  fuch  an 
explanation  of  it,  that  the  two  inftnunents  fhould  be  auxiliary 
to  each  other ;  both  together  expreffing  and  producing  the  true 
meaning,  understandings  and  undertaking  of  the  parties.  Con- 

*  fider  then  the  inftrument  itfelf.  There  is  nothing  in  the  nature 
nor  in  the  form  of  a  policy  that  forbids  the  contracting  parties 
from  entering  into  any  agreement  that  may  more  fully  explain 
its  true  meaning  and  effect.  It  tends  to  no  danger,  k  opens  to 
no  fraud.     On  the  contrary,  it  conduces  dire&ly  to  juftice  by 

"declaring  what  was  really  intended,  though  perhaps  briefly  and 
junbiguoufly  expreffed  in  the  policy  itfelf.  What  was  the  cafe 
hare  ?  The  terms  of  the  policy  were  thought,  on  confideration,  to 
leave  the  matter  too  loofe.  Doubts  were  entertained  on  the  future 

-explanation  of  it.  The  warranty  was  not  in  litigation:  before 
it  was  (and,  indeed,  that  it  might  new  bethecaufeof  any),  the 
brokers  and  the  underwriters  met,  and  came  to  a  full  and  clear 
underftanding  of  what  they  each  undertook  to  do.  The  owners 
undertook  that  they  ihould  produce  proofs  of  the  fhip  and  goods 
being  American.  This  was  all  that  it  was  incumbent  on  them 
to  do.  On  the  other  fide  the  underwriters  undertook,  on  the 
•ffured  having  done  this,  to  fettle  with  them  by  bills  at  four 
months.  Have  thefe  things,  then,  refpe&ively  been  done?  The 
queftion  propofed  to  us  by  your  Lordfhipe  takes  it  as  granted  that 
the  fhip  iad  every  document  on  board  to  prove  that  Aeww^w- 
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ricmiy  and  that  the  tobacco  was  alfo  American  property.  Hie 
required  proof,  therefore,  cannot  but  be  token  as  capable  of  be- 
ing furniflied  to  the  underwriters.  What  was  there  then  left 
for  them  to  do  ?  Nothing  but  to  fettle  by  granting  bills  at  fear 
months.  Did  the  underwriters,  when  they  figned  the  agreement, 
look  to  any  thing  elfe  ?  Not  a  word  was  faid  of  any  fentence  of 
condemnation :  and  yet  it  is  impoffiblc  that  they  fliould  have 
overlooked  fuch  an  event;  bccaule  it  is  not  to  be  imagined  that 
any  underwriters  fliould  have  been  fo  ignorant  of  the  ftate  of 
Europe  at  that  time,  as  not  to  have  forefeen  the  probability  oft 
capture  or  feizure;  which,  indeed,  the  agreement  on  the  face  of 
it  points  at  as  an  event  that  was  not  improbable.  If  they  had 
it  not  in  their  contemplation,  it  is,  in  my  opinion,  totally  impat 
fible  to  account  for  the  expreffion  in  the  agreement,  that  the  un- 
derwriters would  grant  bills  for  the  amount  of  their  fubferiptioos, 
"in  full  dependance  that  theinfured  would  ufe  their  beftendeavonis 
to  recover  the  property  as  for  account  of  the  fhippers."  Stronger 
words  could  not  be  ufed-to  denote  what  was  then  in  the  con- 
templation of  both  parties;  namely,  the  event  of  a  feizure  or 
capture.  With  whom  were  the  infured  to  ufe  their  beft  endea- 
vours to  recover  the  property  but  againft  the  feizing  enemy?  It 
is  clear  too  by  thofe  words  that  the  underwriters  were  to  pay 
after  the  capture,  and  before  the  fhip  was  known  to  be  condemned. 
It  feems  to  me  as  if  they  meant  altogether  to  avoid  all  confident- 
tion  of  the  effeft  of  a  foreign  fentence.  In  fa&  they  were  not  to 
wait  for  any  fentence.  It  was  not  intended  that  they  fhould;. 
for  it  was  very  poffible  that  many  months  might  have  elapfed 
before  any  fentence  would  be  pronounced :  whereas  it  was  agreed 
that  on  proof  being  made  the  bills  were  at  all  events  to  be  given 
at  four  months  by  the  underwriters.  If  the  proof  produced  fetif 
fied  them,  then  the  door  was  to  be  fhut  from  that  moment  againft 
all  further  questions  or  litigations.  The  agreement  feems  to  fay, 
as  explicitly  as  words  can  cxprefs,  that  if  a  capture  happen,  let 
the  event  be  what  it  may,  let  the  fhip  be  condemned  or  not,  it 
fhall  matter  nothing  as  between  us,  provided  only  the  fhip  and 
goods  are  in  truth  American.  Having  made  themfelves  partial 
to  this  agreement,  the  underwriters  can,  neither  in  point  of  lav, 
nor  as  honeft  men,  rejeft  that  proof  now,  which  by  their  onm 
agreement  they  bad  ftipulated  to  accept  as  fatisfe&ory.  On 
this  fhort  ground  my  opinion  refts.  I  fhall,  therefore,  add  but 
a  fingle  word  on  the  other  points  that  were  principally  re- 
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Ued  on  in  the  argument;  namely,  firft,  that  die  contraft  ought        1803. 
to  be  deemed  null  and  void  from  its  dangerous  policy.     With      ■ 
refpe&  to  that  I  am  of  opinion  that  its  political  danger  cannot      tmTotheTs 
authorize  us  as  Judges  to  pronounce  it  void.     That  is  a  con-*  *>• 

fideration  that  muft  reft  with  the  LegiQature.  Withrefpeato  ^oX!*1 
the  other  important  point,  how  far  a  foreign  fentence,  under 
circumttances  like  the  prefent,  (hall,  in  a  collateral  queftion  be- 
tween other  parties,  be  conclusive  in.  our  courts,  I  need  only 
fey,  in  concurrence  with  fo  many  of  my  Brethren,  that  fuch  a 
multitude  of  cafes  have  fo  fettled  the  law  on  that  fubje&,  that 
it  is  now  much  too  late  to  difturb  them.  As  a  general  propo* 
fition,  a  foreign  fentence  of  condemnation,  pronouncing  fhip 
end  goods  to  be  enemies'  property,  would  be  conclufive  in  our 
courts.  But,  conftruing  the  agreement  in  the  cafe  before  us  as 
I  do,  as  being  expreflive  of  the  true  intent  and  meaning  of  all 
the  parties  to  it,  my  anfwer  to  the  prefent  queftion  propofed  to 
us  by  your  Lordfhips,  muft  be  in  the  affirmative;  notwith- 
ftanding  the  foreign  fentence,  which,  but  for  the  agreement  in 
queftion,  would  be  conclufive  evidence  in  our  courts. 

Macdonald,  Ch.  B.  The  parties  to  this  contract  of  in- 
demnity having  doubted  whether  the  fhip  Catherine  had  been 
warranted  neutral  with  fufficient  certainty,,  being  merely  deno- 
jninated  in  the  policy  an  American  fhip,  and  having  alfb  ob- 
iferved  that  there  was  not  any  warranty  that  the  tobacco  on 
board  was  the  property  of  Henderfim  and  Co.,.  and  fhipped  on 
their  account  and  at  their  rifk,  came  to  a  refblution  of  reducing 
into  writing  the  fenfe  in  which  this  policy  had  been  underftood 
by  all  the  parties. to  it.  The  explanatory  writing  which  they 
entered  into  fo*  that  purpofe  ftates,  that  as  to.two  of  the  rifks, 
namely,  capture  and  feizure,  in  order  to  ground  a  claim  upon 
the  underwriters  it  fhall  be  necefiary,  with  refpe&  to  the  fhip,  to 
produce  proofs  generally  of  her  being  an  American  bottom; 
and,  with  refpe£t  to  the  tobacco,  to  fhew  that  it  had  been  fhipped 
on  account  of  Henderfon  and  Co.,  by  producing  fpecifically  the 
bills  of  lading,  and  bills  of  lading  only.  *  By  this  I  underftana 
them  to  declare  that  the  afliired  were  confidered  as  having  war* 
ranted  the  fhip  neutral,  and  now  to  warrant  the  goods  to  be  the 
property  of  Henderfon  and  Co.  Having  thus  declared  what 
the  warranty  was  and  is  to  be,  the  explanatory  paper,  proceeds 
to  ftate  what  was  to  be  underftood  by  fuch  warranty ;  this  word, 
"  underftood,"  I  conceive,  from  the  context,  to  mean  how 
that  neutrality  of  the  fhip  and  property  in  the  goods  were  to  be 
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ranty  of  neutrality,  does,  on  the  contrary,  includ 
lion  of  that  evidence  on  the  part  of  the  nndenr 
this  the  queftion  will  be,  Whether  from  the  whc 
this  paper  it  does  not  appear  that  the  word  *  pro 
by  the  parties  in  a  more  confined  fenfe ;  which,  t 
to  have  been  the  cafe.  It  feems  to  have  been  th 
thefe  parties,  that  at  the  fame  time  that  the  prop* 
bacco  might  be.fhewn  to  be  that  of  Hendrrfim  ai 
produ6lion  of  bills  of  lading,  the  neutrality  of  the  \ 
fhewn  by  proofs  or  evidence.  Now  the  property 
might  be  fhewn  by  produ&ion  of  the  bills  of  ladir 
of  the  allured  before  they  claimed  as  for  a  loft,  a 
produftion  the  underwriters  undertook  to  fettl 
preffion  imports  that  they  would  confider  that  evi 
chifive,  inafmuch  as  undertaking  to  fettle  means  u 
pay.  When  the  bills  of  lading  were  thus  to  be  p 
a  claim  made,  it  might  well  have  happened  that  i 
condemnation  had  been  pronounced,  nor,  if  prot 
lieard  of;  yet  they  undertake  to  fettle  or  pay.  St 
dence  on  which  the  underwriters  ftipulate  to  pay  * 
the  tobacco.  In  like  manner,  as  the  documents  i 
be  produced,  grounding  the  claim  of  indemnity  fi 
of  the  tobacco,  might  have  been  exhibited  to  the 
before  a  fentence  of  condemnation  was  pronounc 
to  have  been  pronounced,  fo  might  the  proofs  of 
of  the  fhip.  Thefe  latter  proofs  muft,  therefor 
evidence  as  the  aflured  had  it  in  their  power  to  p 
a  fentence  of  condemnation  had  been  nrnnnn 
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J$»e£t  to  the  goods,  was  folely  thai  which  would  prove  the  fa&  of 
their  having  been  fhipped  on  account  and  at  the  rifk  of  neutral 
owners,  and  no  future  time  was  looked  to  by  the  parties,  nor  any 
future  event  which  might  afford  conftru&ive  evidence,  proving 
them  not  to  be  the  goods  of  neutrals.  The  proofs,  then,  which 
were  in  contemplation  of  the  parties  to  this  explanatory  paper, 
muft  have  been  fuch,  with  refpe&  to  the  fhip  as  well  as  the  goods, 
as  the  allured  could  produce  if  they  had  claimed  before  a  fentence 
condemning  the  fhip  was  known  to  exift ;  namely,  thofe  with 
which  your  JLordfhips'  queftion  dire&s  us  to  affiimc  in  argument, 
this  fhip  to  have  been  furniihed  to  prove  her  neutrality  in  the 
fblleft  extent  independent  of  a  fentence  of  condemnation.  Parties 
who  are  explaining  their  own  meaning  in  a  policy  of  alluranca 
cannot  be  fuppofed  to  be  ignorant  of  the  courfe  of  proceeding  in 
the  event  of  capture ;  they  muft  know  that  the  cafe  of  a  captured 
.ihip  muft  be  fubmitted  to  a  tribunal  profeffing  to  adminifter  the 
law  of  nations  in  the  country  of  the  capturing  fhip,  and  that  a 
fentence  of  condemnation  might  be  pronounced.  In  the  prefent 
cafe,  it  appears  that  they  had  this  event  dire&ly  in  their  view; 
for  the  agreement  ftipulates  that  the  underwriters  will  fettle,  in 
ftill  dependence  that  the  infured  will  ufe  their  beft  endeavours  to 
recover  the  property  as  for  account  of  the  fhippers ;  and  the  only 
jifks  ftated  in  the  agreement  are  capture  and  feizure.  This  muft 
.mean  after  capture  and  while  the  fuit  was  depending;  for,  after 
ientence  pronounced  and  affirmed,  that  the  fhip  and  cargo  were 
to  be  deemed  the  fhip  and  goods  of  enemies,  every  expectation  of 
fuccefsful  endeavours  to  recover  the  goods  muft  have  been  in 
This  feems  to  indicate  that  the  true  meaning  of  the  par- 
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ties  was,  to  confider  the  captiure  or  feizure  as  a  total  lofs  between 
themfelves,  for  which  the  afihred  fhould  be  indemnified  upon 
the  underwriters  being  furniihed  with  thofe  documents  of  neu- 
trality, without  which  fhips  cannot  profit  by  their  neutrality,  and 
bills  of  lading  Slewing  the  property  in  the  tobacco  to  be  that  of 
the  perfons  named  in  the  policy.  This  further  appears  from  the 
mode  in  which  the  fettlement  or  payment  was  to  be  made ;  and 
it  fhould  feem  that  it  was  to  take  place  immediately  upon  the  re- 
quifite  production  being  made.  Payment  was  agreed  to  be  made 
by  the  underwriters  giving  negotiable  fecurities,  to  the  amount 
of  their  fubfcriptions,  to  the  affured  at  four  months9  date.    The     C  544  1 

JGK&gee  of  condensation  might  not  have  taken  place  till  after 
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1863.        the  expiration  of  the  four  months,  or  the  time  when •  the  bi& 
■  were  negotiated.     If  the  underwriters  had  any  referred  reliance 

andGithfa      on  ^e  e^e^  °^  a  ^ture  fcntence  of  condemnation  makinglto 
*.  appearance,  they  mud  be  fuppofed  to  have  intended  to  expoft 

**«£o£«M  themfelves  to  all  the  difficulties  which  would  have  arifen,  had 
thofe  bills  been  a&ually  given  and  fent  into  circulation*  The 
bon&Jide  holder,  by  indorfement  of  the  affured  when  the  bflh 
were  due,  would  have  had  a  right  to  recover  upon  them.  Hie 
underwriters,  muft  then  have  had  recourfe  to  the  affined,  to 
whom  they  gave  thofe  bills  in  their  own  wrong,  offering  a  return 
of  premium.  It  is  difficult  to  imagine  the  parties  to  this  expla- 
natory paper  could  intend  to  expofe  themfelves  to  thofe  difficul- 
ties into  which  their  agreement  might  have-brought  them.  The 
undertaking  to  give  negotiable  fecurities  feems  inconfiftentirith 
any  other  motive  than  the  final  adjuftment  of  the  claims  of  theft 
parties,  the  one  upon  the  other,  except  the  poftponed  payment 
The  parties  have  jhade  a  law  for  themfelves,  by  which  they  mot 
abide;  and  that  law  has  been  conformed  to  on  the  part  of  die 
affured.  With  refpe&  to  the  effect  of  thofe  unjuft  fentenceeof 
the  foreign  tribunals,  although  I  might  have  hefitated  in  con- 
curring with  fomc  of  the  cafes,  it  is  now  too  late  to  encourage  anj 
doubts,  as  they  have  been  acted  upon  to  a  very  great  amount 

After  the  learned  Judges  had  thus  delivered  their  opinion!, 
the  Lord  Chancellor  (Lord  Eidon)  fpoke  to  the  following 
effe&: 

In  the  opinion  which  I  fhall  now  deliver  to  the  Honfe  upon  thi 
cafe,  I  am  enabled  to  ftate  that  I  have  the  concurrence  of  Lord  JB» 
Unborough  (a),  who  is  prevented  from  personally  expreffing  the 
lame  by  the  duties  of  his  office.  When  this  cafe  firft  came  before 
the  Houfe,  many  doubts  were  fuggefted,  not  only  from  the  peculiar 
circumftancesx>f  the  policy  in  queftion,  connected  as  it  is  with  the 
Writing  annexed,  and  whether  the  decifion  of  the  Houfe  ought  or 
ought  not  to  be  governed  by  that  declaratory  agreement,  but  aHb 
at  to  the  true  conftru6Hon  of  the  JFWraAfentence  of  condemnation, 
and  howfar  in  fuits  of  this  kind  fiich  fentences  are  at  all  adnufEUe 
in  evidence   Taking  all  thefe  points  into  their  confideration,  dr 

(«)  H*  Loriftip  w«  fitting  H  CWttMA 

Hou/f 
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Houfe  deemed  It  right  to  fammon  the  learned  Judges  to  their 
♦ffiftance.  After  the  opinions  delivered  by  the  learned  Judges, 
little  need  be  (aid  on  the  admiffibiKty  and  cffe6l  of  foreign  fen- 
tences condemning  on  the  ground  of  the  property  belonging  to  an 
enemy.  The  practice  of  receiving  thofe  fentences  as  conclufive 
evidence  for  collateral  purpofes,  and  not  merely  in  fuits  between 
the  identical  parties  in  the  foreign  courts,  may  poffibly  have 
firft  obtained  iu  thole  cafes#where  the  Plaintiff  himfelf  produced 
the  fentencc  in  order  to  prove  the  lofs ;  $nd  I  have  realbn  to 
believe  that  the  practice  of  Allowing  the  underwriters  to  make 
ufe  of  them  was  founded  on  a  notion,  that  every  man  might 
come  into  a  Court  of  Admiralty  pro  intere/fe  Jiw,  and  that  all 
mankind,  therefore,  were  virtually  parties  to  fuch  proceedings. 
That  notion,  I  apprehend  and  am  informed,  is  a  miftaken  no- 
tion, and  that  the  affured  in  a  policy  of  aflurance,  with  a  war* 
ranty  of  neutral  character,  could  not  be  admitted  parties  to  the 
proceedings  in  a  Court  of  Admiralty  for  fuch  collateral  purposes 
<as  thofe  for  which  they  muft  of  courfe  claim  to  be  admitted- 
It  does  not  become  me,  however,  for  that  reafbn,  now  to  impugn 
a  practice  acted  upon  for  fo  long  a  feries  of  years,  and  that  by 
men  whofe  judicial  character  muft  ever  be  looked  up  to  with 
reverence  in  this  country.  I  well  know  alio,  how  much  pro- 
perty has  been  affecled  by  this  principle,  and  how  much  more 
may  now  be  afloat  on  the  faith  of  that  long  train  of  decifions  in 
Weftmiiifter-Hall,  by  which  the  principle  in  queftion  has  been 
ianftioned.  There  is,  indeed,  another,  clafs  of  cafes  arifing  but 
of  foreign  fentences,  in  which  the  conduct  of  the  French  Courts, 
regulated  as  it  has  been  by  the  ordinances  of  that  country,  has 
met  with  no  fmall  degree  of  reprobation,  and  where  the  Judges 
of  our  Courts  have  held,  that  unlefs  the  adjudication  by  which 
the  property  in  queftion  is  condemned  be  exprefsly  declared  to 
proceed  on  the  ground  of  the  property  belonging  to  enemies,  they 
^re  at  liberty  to  examine  the  propriety  of  fuch  fentence.  Of 
that  clafs  of  cafes  I  will  only  fay,  that  they  have-  not  yet,  from 
their  antiquity,  acquired  that  ftability  which  can  operate  to 
preclude  us  from  fully  examining  the  principles  upon  which  they 
have  proceeded.  In  the  event  of  filch  examination  taking 
place,  the  queftion  would  be,  Whether  fuch  fentences  of  con- 
demnation muft.  not  be  prefumed  to  haw  been  founded  ttt 
.      .  the 
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1803.     •  the  only  legitimate  ground  on  which  they  can  be  founded,  x«* 
■  the  property  not  being  neutral  but  hoftile?  and,  Whether  we 

id  o"t£rt     are  ever  at  liberty  to  iky  that  the  dedfions  of  thefe  Courts  ait 
*>>  not  confident  with  the  law  of  nations  ?  I  think  I  fhould  fed  my- 

^o^T  felf  under  great  difficulty,  if  called  upon,  to  admit  the  autho* 
rity  of  forae  of  the  decifions  upon  thefe  fentences.  In  the  pre- 
fent  cafe,  giving  effect  to  the  explanatory  agreement,  and  con- 
fidering  it  as  part  of  the  contract,  it  feems  to  me  impoffiUe  to 
contend  that  the  underwriters  undertook  to  receive  proofr  of 
the  property  being  American  only  in  cafe  it  was  not  condemned 
as  hoftile  by  a  French  Court,  or  that  the  affured  undertook  tbt 
no  fuch  event  fhould  happen.  Hie  intention  of  the  parties  feenn 
to  have  been  tq  explain  themfelves  in  this  way,  viz.  that  if  there 
was  a  warranty  of  American  property  in  the  policy,  yet  that  k 
(hould  not  be  fo  conftrued  as  to  preclude  the  affured*  in  cafe  of 
a  lofi,  from  proving  the  (hip  and  property  to  be  American,  eien 
though  a  French  fentence  fliould  condemn  them  as  not  being 
American.  If  this  be  not  the  legal  efleft  of  the  agreement,  I  haft 
not  as  yet  been  able  to  learn  what  efiec\  ^ie  agreement  is  to  ham 
Conlidering  that  in  cafe  of  capture,  that  capture  might  either  be 
followed  by  condemnation  or  acquittal,  the  underwriters  agree 
that,  without  regard  to"  the  confequences  of  that  event,  they  will, 
on  the  proofs  alluded  to  being  produced,  pay  within  a  definite 
period.  Thofepix»6  are  to  fatkfythe  underwriters  of  two  poiati, 
viz.  that  the  (hip  was  an  American  bottom,  and  that  the  cargo 
Was  {hipped  on  account  and  rifk  of  Meffrs.  Henderfon^  Fergnftn% 
and  Gibfon.  It  is  oblervable  alio,  that  on  the  latter  point  the 
only  proof  required  was  the  bills  of  lading;  whereas,  if  the  affured 
are,  notwithftanding  that  agreement,  to  remain  under  all  ike 
legal  difficulties  to  which  they  would  have  be^n  expofed  if  no  fiick 
agreement  had  been  entered  into*  we  muft  recoiled  that  the  bilk 
of  lading,  if  obje&ed  to,  would  not  at  law  be  proof  of  thefrfif 
which,  under  this  agreement,  they  are  brought  forward  to  efta* 
blilh.  We  muftfuppofe  the  parties  to  have  been  aware  that  At 
mere  a&  of  capture  might  or  might  not  entitle  the  aflkred  is 
recover,  according  aa  the  property  Jhould  be  treated  in  the 
French  Court  of  Admiralty;  notwithftanding  which  the  under* 
writers  agree  to  pay,  without  abiding  the  judgment  of  die  Fremk 
Court  upoatha  (pietoa,  Wbsl^^^p^wmAmerkemm 

not? 
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not  ?  iThe  explanatory  agreement,  therefore,  appears  to  me  to 
contemplate  an  adjustment  not  fubjeft  to  the  fame  confequences 
to  which  every  other  adjustment  is  fubje6t ;  and,  I  will  add, 
that  if  the  news  of  the  capture  had  been  accompanied  by  the 
vary  Sentence  on  which  the  underwriters  how  reft  their  defence, 
I  think  they  muft,  nevertheless,  have  paid  the  lofe.  If  the 
Houfe  Should  adopt  this  courfe  of  reafoning,  it  will  be  unneces- 
sary to  decide  the  other  points  agitated  in  this  cafe. 

Lord  Alvanley  (Ch.  J.  of  the  Common  Pleas).  After 
the  long  feries  of  cafes  in  Wejiminjler-Hall)  in  which  foreign 
Sentences  have  been  received  for  the  fame  purpofes  for  which 
the  French  fentence  in  this  cafe  is  now  fet  up,  and  the  long 
period  of  time  during  which  thofe  cafes  have  been  a6led  on  by 
the  commercial  part  of  this  country,  and  acquiefced  in  by 
the  legal  part  of  the  community,  I  cannot  admit  that  it  is 
ftill  open  to  this  Houfe  to  decide  that  foreign  Sentences  are 
not  admiffible  evidence  in  fuits  between  the  allured  and  the 
underwriters,  in  order  to  falfify  the  warranty  of  neutrality. 
Nor  do  I  feel  that  opinion  fhaken  by  the  consideration  that  the 
point  has  never  yet  received  the  exprefi  decifion  of  this 
Houfe.  At  this  late  period,  fuch  a  decifion  upon  that  point 
as  the  Refpondents  now  contend  for,  might  almoft  induce 
the  merchants  of  London  to  fhut  the  doors  of  Guildhall  againft 
the  Judges.  It  gives  me,  therefore,  great  Satisfaction  to  find, 
that  on  this  point  there  is  no  difference  of  opinion  enter- 
tained. Nor  has  any  perSbn  a  right  to  complain.  It  being 
once  known  that  fuch  is  the  law  reSpe&ing  foreign  Sentences, 
thofe  who  do  not  choofe  to  fubjeft  themSelves  to  the  caprice 
of  a  French  Court  may  Stipulate  in  the  policy  that  the  fentence 
of  a  French  Court  Shall  not  be  adduced  in  evidence  againft 
their  claim.  When  this  cafe  was  firft  argued,  I  entertained 
considerable  doubts  refpe&ing  the  effe£l  to  be  given  to  the  ex- 
planatory agreement ;  and  I  could  not  at  that  time  bring  my- 
Self  to  think  that  the  affured  were  thereby  relieved  from  the  dif- 
ficulty in  which  they  would  otherwife  be  placed  by  the  French 
ientence  of  condemnation.,  I  now  concur  entirely  with 
my  Lord  Chancellor  and  thofe  of  the  Judges  who  think  that 
on  that  agreement  alone  the  prefent  cafe  may  be  decided. 
The  law  is  now  perfectly  clear,  that  a  warranty  of  American 
Ship  includes  in  it  a  warranty  of  the  Ship  having  on  board 

yoi*  in,  N  N  every 
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every  document  with  which  an  American  fhip  ought  to  be  fur- 
nifhed.  It  fcems  as  if  the  parties  to  the  policy  cffe&ed  by  the 
Rcfpondcnls  Mfere  not  aware  of  this  circumftance  when  the  po- 
licy was  eftcfted,  and  therefore  they  afterwards  procured  the 
explanatory  agreement  from  the  Appellants.  Such  appears  to 
me  the  true  conftru&ion  of  that  agreement  On  the  conftruc- 
tion  of  foreign  fentcnecs  much  uncertainty  has  prevailed  in  our 
Courts;  but  the  do&rine  laid  down  in  the  cafe  of  Kinder/by  v. 
Chafe  appears  to  me  beft  calculated  to  do  away  that  uncertainty. 
The  Iloufe,  on  the  motion  of  the  Lord  Chancellor,  affirmed 
the  Interlocutors  of  the  Lord  Ordinary  and  the  Court  cH 
Seflion. 


END   Or   TRINITY   TEAM. 
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In  the  Forty-fourth  Year  of  the  Reign  of  George  III. 


TayloIi  v.  Harris.  NoVt  7th. 

7  N  this  cafe  notice  of  trial  having  been  given  for  the  firft  Sit-  if*  Defendant 

tings  at'  Wejlminjler  in  laft.  Eqfter  Term,  was  afterwards  before  the  Sal  of 
countermanded  to  the  fecond  Sittings  in  the  fame  term,  which  a  «ufe  it  the 
was  on  the  6th  of  May.     The  Defendant  died  at  eleven  o'clock  a  venKft  obtain^ 
at  night  on  the  5th  of  May.     On  the  6th  the  caufe  was  called  ed  in  fuch  caufe, 
on,  and  a  verdift  paffed  for  the  Plaintiff,  upon  which  verdift  mem  entered  up 
judgment  was  afterwards  ligned ;  but  before  the  figning  thereof  ^««on9  will  be 
notice  of  the  Defendant's  death  was  given  by  the  Defendant's  application  to  H 
attorney.  lhe  Court- 

A  rule  nifi  having  been  obtained  on  a  former  day  for  fetting 
alide  this  judgment, 

Befl,  Serjt.  fliewed  caufe.  Had  this  "been  the  cafe  of  a  trial 
at  nifi  prius9  it  could  not  have  been  diiputed  that  a  verdidt, 
taken  after  the  death  of  the  party,  unlefs  that  death  hap- 
pened before  the  firft  day  of  the  Sittings,  would  be  good. 
Indeed  that  precife  point  was  decided  in  Jacobs  v.  Mimconi9 
7  T.R.31.  It  remains  then  to  be  confidcred  how  far  Sit- 
tings in  term  differ  from  Sittings  at  nifi  prius*  Now  it 
may  be  obferved,  that  the  day  of  the  Sittings  in  term  is  part 

W  N   2  of 
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1803.        of  the  term,  and  as  fucli  is  referable  to  the  firft  day  of  the  te 

The  Defendant,  therefore,  in  this  cafe,  not  having  died  t 

A"°*       after  the  firft  day  in  term,  the  judgment  is  regular. 
Hamui.  Lord  Alvanley  Ch.  J.     With  refpeel  to  the  cafe  of  Ja 

v.  Miniconi,  it  is  to  be  remembered,  that  the  caufc  there  m 
have  been  tried  at  any  period  after  it  had  once  been  entere 
the  Judge's  caufe  paper :  and  nothing  but  the  multipucii 
bulineis  prevented  it  from  being  tried  on  the  firft  day  of 
Sittings.  But  the  Sittings  in  term  neither  commence  with 
term,  nor  are  any  port  of  the  term ;  they  are  appointed  at 
difcretion  of  the  Chief  Juftice;  and  if  a  caufe,  from  never  \ 
ing  been  entered  in  the  caufc  paper,  could  not  poffibly  h 
been  tried  until  after  the  death  of  the  Defendant,  a  verdict 
taincd  after  his  death  cannot  Hand.  Indeed  the  poflea  is  n: 
up  as  of  the  very  day  on  which  the  caufe  was  tried,  where* 
the  cafe  of  trials  after  term  the  poflea  is  made  up  as  of  the ; 
day  of  the  Sittings. 

Rooke  and  Chambre  Jb.  concurring, 

Ruicobfc! 


aw.  iju>.  Pillop  v.  Sexton. 

Aluniiknuyi*  r^LAYTOti  Serjt-  having  on  s  former  day  obtained  anW 

^w^t  up  ij  C  corpus  directed  to  the  keeper  of  Saint  Ziuke't.  Hofpitai, 

from  si.LmHi  deiing  him  to  bring  up  a  lunatic  for  the  purpole  of  being  n 

£)j!j?ji^  **  dered  in  ducharge  of  his  bail,  he  on  this  day  mentioned,  thai 
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Lens  Seijt.  now  moved  for  a  rule  to  fliew  caufe  why  a  common        1 803, 
appearance  fhould  not  be  entered,  on  the  ground  of  the  infuffi-      ■■■ 
*ciency  of  this  defcription,  contending  that  the  addition  of  ma-  *^T* 

nufafturer  was  too  vague,  and  would  vitiate  either  an  indi&-     Younger. 
ment  or  an  original  writ.  #C  55 1  3 

But  The  Court  thought  the  addition  fufficient  in  an  affidavit 
to  hold  to  bail. 

Lens  took  nothing  by  his  motion. 


OsBt)RN  V.  GOUGH.  Nov  46th. 

2  Camb.  199. 

This  was  an  action  brought  againft  the  Defendant  as  a  magi-  a  notice  of  ac- 
ftrate  of  the  county  of  Stafford,  for  malicioufly  refuting  to  VJ£  lo  *™£ 
accept  fureties  for  the  Defendant's  appearance  at  the  Quarter  %\G.^c.iA.f.\. 
Seffions  to  anfwer  to  a  charge  of  a  miftlemeanor.     At  the  trial  *"W^  "Mirth* 

'  5       /t»  name  ot  the 

before  Lawrence  J.  at  the  laft  Affizes  for  the  county  of  Stafford,  Plaintiff^  attor- 
\    a  preliminary  objection  was  taken  to  the  notice  of  action  deli-  ^I^t^%rm 
vered  to  the  Defendant  under  the  24  Geo.  2.  C.44.JI1.  as  not  mingbamT  *%dt- 
defcribing  with  fufficient  particularity  the  refidence  of  the  at-  ^Thw^b^Md 
torney,  which  by  that  a£t  is  required  to  be  indorfed  on  the  no-  fufficient. 
tice.     The  defcription  was  "  William  Spurrier  of  Birmingham 
in  the  county  of  Warwick,  attorney  for  the  within-named  WiU 
1    Ham  O/born."     The  learned  Judge  refilled  to  nonfuit  the  Plain*- 
i    tiff,  and  the  caufe  having  proceeded,  a  verdift  was  found  for 
,j    the  Plaintiff,  with  500Z.  damages. 

^  A  rule  nifi  having  been  obtained  upon  a  former  day  for  fit- 
ting afide  this  verdift  on  the  ground  of  the  objection  taken  at 
gl    the  trial, 

Shepherd  and  On/low  Serjts.  now  (hewed  caufe ;  and  in  the  firft 
place  produced  an  affidavit,  the  object  of  which  was  to  fhew  that 
the  refidence  of  Spwrier  was  well  known  both  to  the  Defendant 
and  his  attorney  before  the  commencement  of  the  action.  They 
then  contended,  that  the  notice  was  fufficiently  particular  accord- 
ing both  to  the  fpirit  and  letter  of  the  a&,  the  words  of  which  are, 
"  on  the  back  of  which  notice  fhall  be  indorfed  the  name  of  fuch 
*'  attorney  or  agent,  together  with  the  place  of  his  abode."  They 
admitted  that  Middlcfex  or London  would  be  an  inefficient  defcrip- 
tion of  the  refidence  of  an  attorney,  becaufe  under  thole  names  are 
comprifed  many  diftri&s ;  whereas  in  Birmingham  there  was  but 
one  parifh,  although  there  were  many  ftreets;  and  they  urged  that 

n  n  3  a  letter 
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a  letter  addreffed  to  him  by  the  defcription  in  the  notice  would 
undoubtedly  have  found  him.  They  obfcrved,  that  a  cafe  of 
FejguJJbn  v.  Addington,  which  had  been  mentioned  to  Mr. 
#  JuAice  Lawrence  at  the  trial  in  fupport  of  the  obje&ion,  had  been 
[  552  ]  incorre&lyftated;  for  the  notice  to  the  Defendant  there,  who  was 
fiied  as  a  magiftrate,  was  faid  to  hare  beenindorfed  with  the  names 
of  the  Plaintiffs' attornies,  and  "EJfex-Jlrcet"  as  the  place  of  their 
refidence,  which  Lord  Kenyon  held  to  be  an  inefficient  notice; 
whereas  in  truth  the  notice  was  only  indorfed  with  the  names  of 
the  attornies,  and  no  place  of  refidence  whatfbever  was.  added. 
They  relied  on  the  cafe  of  Wood  and  Others  v.  FoUiott  (a),  T. 

26Geo.y 


(a)  Wood  and  Others  v.  FoUiott,  C.B.Tr. 
1786. — Motion  for  a  new  trial  in  an  aclion 
againft  officers  of  excife  for  fcizing  a  veflel 
belonging  to  ihe  Plaintiff.  By  23  G.3. 
€.  70.  f.  30.  no  writ  fhaD  be  fued  againft,  nor 
a  copy  of  anv  procefs  ferved  upon,  any  offi- 
cer of  excite  or  perfon  acting  by  his  order, 
or  in  his  aid,  for  any  thing  done  in  execu- 
tion of  then  office,  until  one  calendar  month 
next  after  notice  in  writing  (hall  have  been 
delivered  to  him.  or  left  at  the  ufual  place 
of  his  abode,  by  the  attorney  or  agent  for  the 
party  who  intends  to  fue,  fife,  in  which  (hall 
be  clearly  and  explicitly  contained  the  caufe 
of  action,  the  name  and  place  of  abode  of 
the  perfon  who  is  to  bring  luch  actios,  and 
the  name  and  place  of  abode  of  the  faid 
attorney  or  agent. 

The  notice  given  in  this  cafe  was  as  fol- 
lows :  "  To  Mr.  Dan.  Follir,tty  commander 
of  His  Majefty's  cutter  Bamcuta.  You 
having  lately  feized  and  taken  a  certain 
(loop  or  veflel  called  the  Antigua  Packet y 
the  property  of  Wm.  Wood  of  Rotberbitbey 
in  the  county  of  Surry  %  merchant,  Alexander 
Wood  late  of  the  fame  place,  mariner,  and 
OJborn  Diver/on,  late  of  the  fame  place, 
mariner,  together  with  her  cargo,  life. 

**  Donne  and  Coxn  FurnwaVs  Inny  at- 
«  torney  for  the  faid  W.  JV„  A.  W.y 
«  and  0.  Dr 

This  caufe  was  tried  at  the  lad  Spring 
Affixes  at  LaunceJlony  before  Mr.  li.iron 
Hothamy  who  was  of  opinion  that  the  no- 
tice was  insufficient. 

Mr.Serjt.7eW<r,in  fupport  of  thenonfuit, 
faid,  that  this  was  a  joint  action  by  feveral, 
and  one  only  is  defcribed  at  aU.  The  rea- 
fon  of  requiring  a  notice  is,  that  Defend- 
ant may  have  an  opportunity  of  tendering 
amends.  If  any  one  had  releafed,  it 
would  have  done.    The  notice  here  is  in- 


efficient as  to  any  of  the  Plaintiffs.  Though 
the  Court  (hould  hold  the  description  of  the 
firft  to  be  Sufficient,  yet  that  of  the  others  is 
clearly  bad.  The  firft  is  of  Rot&crbttbe'm 
the  county  of  Surry.  I  have  an  affidavit, 
dating  that  there  are  16  ftreets  in  Rttber- 
hitbe.  It  is  no  more  than  faying  of  Twh. 
Notice  of  bail  fo  defcribed  would  b*  bad. 
As  to  the  others,  u  late  of  RotbtrbUb?  is 
no  defcription  at  all  of  the  party's  place  of 
abode.  This  la  ft  defcription  is  copied  from 
the  (brute  of  Additions,  which  requires  the 
addition  to  be  "  of  where  they  be,  or  were 
refident."  This  cafe  is  not  new.  0a 
2+  G.  %.  *.  44.  a  notice  to  juftice*  is  re- 
quired before  any  aclion  can  be  brought 
againft  them.  In  Strickland  v.  Ward*  st 
Winton,  before  Mr.  J .  Yates  y  the  action  was 
aflault  and  falfe  imprifonment,  for  commit- 
ting a  man  returning  to  the  parifli  froo 
whence  he  had  removed.  The  notice  wascT 
an  aclion  on  the  cafe,  whereas  the  achofl 
brought  was  trefpaft  vs  et  armis.  "Mx.lTaUi 
held  the  notice  infufficient,and  not  conform- 
dble  to  the  words  of  the  ftatute.  He  would 
prefume  the  Juftice  acled  well  till  the  con- 
trary was  proved;  and  he  could  not  blame  t 
juftice  who, knowing  himfelf  to  be  troubled 
with  an  unjuft  aclion,  (hould  lay  hold  of  this 
or  any  other  trifling  advantage  to  vonfuit  1 
Plaintiff!  He  alfo  cited  Taylor  and  FenvUry 
B.  R.  M.  1782.  In  the  prefeut  cafe,  the 
truth  is,  that  one  of  the  Plaintiffs  lived  it 
Ncwingtony  and  the  Defendant  could  net 
find  the  other?. 

Mr.  Serjt.  Grofey  in  fupport  of  the  rule. 
He  mentioned  the  cafe  of  StrukUmJ  and 
Ward,  on  which  Lord  LougbUrovgb  (aid, 
would  it  not  have  bceu  enough  to  hive  fatd 
"  an  aclion/'  and  was  not  the  reft  furpluf- 
age?  [Gould  J.  AU  that  the  ftatute  fays  is— 
the  caufe  of  aclion.]  Mr. Serjt.  Gnfc.  They 
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26  Geo.  3.   in    this   court,    and    obferved   that    the   cafe   of        1803. 
Taylor  v.Fenwick  (a),   cited   7  T.R.  635.,    was   perfectly  diC-  ' 

tinguifhable  from  the. prefent,  the  notice  in  that  cafe  having       Osbok*  . 
been  figned  by  the  attorney  thus,    "  Given  under   my  hand        Gqvgh. 
at  Durham"  wliich  conveyed  no  intelligence  of  his  place  of 
refidence. 

Williams  and  Lens  Serjts.  in  fupport  of  the  rule,  obferved, 
that  the  flat.  246*0.  2.  c.44.  had  been  very  rigidly  conftrued 
by  the  courts,  as  appeared  from*  the  cafe  of  Lovelace  v.  Curry, 
7  T.R.  631.,  where  it  was    determined    that   it  was  not    fuf- 
ficient  to    ftate  the  caufe  of  a£tion  in   the    notice  without 
fpeciiying  what  particular  writ  or  procefs  was  intended  to  be 
fued  out ;   that  if  a  particular  defcription  of  the  attorney's  re- 
fidence was  required  by  the  aft  of  parliament,  it  was  no  anfwer 
to  the  objection  to  fay  that  his  refidence  was  known  ;  that  the 
town  of  Birmingham  was  a  place  of  great  magnitude,  containing 
a  variety  of  ftreets,  and  60,000  inhabitants;  and  that  the  ot> 
je£l  of  the  ftatute  was  to  enable  the  Defendant,  without  difficulty 
or  lofs  of  time,  to  find  out  the  attorney  and  tender  amends,  and 

* 

might  at  well  have  objected  to  the  number  the  peace,  founded  on  a  warrant  granted  by 

of  the  (lair*  cafe  in  Furm'ivaVt  Inn  not  being  the  Defendant  on  a  conviction  under  the 

mentioned,  where  the  attorney  lives.  militia  act. 

Lord  LougbLcrtugb  C.J.  I  think  the  no-  At  the  trial  it  was  objected  that  the  no- 
tice it  fufiicient,  and  that  it  anfwers  all  the  tice  was  infufficient,  for  that  the  ftatute  of                          I 
purpofes  of  the  act.     The  intent  of  it  was  24  G.  2.  f.44. /.  1.  requires  that  the  attor- 
that  the  party  fhouid  have  an  opportunity  of  ney  or  agent  s  name  muft  he  indorfed  on 
tendering  amends.    This  is  an  action  by  the  back  of  it,  together  with  the  place  of 
partners.  The  defcription  of  the  firft  isfully  his  abode.    The  notice  in  the  prefent  cafe 
fufiicient.    A  letter  by  the  pod  would  have  .concluded  thus :    "Given  under  my  hand 
found  them ;  fo  would  a  porter.     The  cafe  at  Durham,  the  Uth  day  of,  life,  Richard 
of  bail  is  different,  on  account  of  the  time  Ratcliffe.  attorney  for,  t£fc.n 
the  Plaintiff  has  to  inquire.     I  do  hot  think  Mr.  Wallace  faid,  the  reafon  of  the  act 
that  either  of  the  cafes  cited  apply,  fup-  requiring  this  was  that  the  party  might  make 
poling  them  to  be  well  decided.     As  to  the  a  tender  of  amends.     The  act  does  not  re- 
fecond  objection,  if  the  notice  is  not  fuf-  quire  it  to  be  figned  by  the  attorney.    If  he 
ficient,  a  houfe  of  trade  with  partners  abroad  had  indorfed  it  "  Richard  Ratcliffe,  attor- 
could  bring  00  action.  ney  at  Durham"  it  would  have  done.  This 

Gould  J.     I  am  of  the  fame  opinion  ;  it  was  no  more  than  fay'rog   he  figned  it  at 

only  requires  reafonable  information.  The  2for£aM,and  was  no  ccrnimunication  of  Zfar- 

cafe  of  bail  is  the  eflablifhed  practice  of  the  bam  being  his  place  of  abode.    [The  real 

Court.     This  act  requires  two   different  fact  was  that  he  was  a  lodger  at  Durham,] 

modes  of  information ;  the  refidence  of  the  Lord  Mam  field.  The  truth  of  it  is  this ;  in 

attorney  and  the  Plaintiffs.  favour  of  juftices  of  the  peace  the  legiflature 

Heath  J.  I  think  the  notice  is  fufficiently  has  thought  lit  to  prefcribe  a  precife  form. 

dear  and  explicit  within  the  meaning  of  the  Whether  right  or  not  it  does  not  matter.  This 

act.                                        Rule  abfolute.  notice  does  not  tell  you  the  place  of  abode. 

(a)  M.  23  Geo.  3.   Taylor  and  Fcnxvick,  In  words  he  muft  tell  you  his  place  of  abode. 

J?.  R.  tried  at  Durham.  Willie,  AJhburft,  and  Butler,  Juftices,  were 

This  was  an  actios  againft  a  juftice  of  of  the  fame  opinion.           Nonfuit  entered* 

n  n  4  that 
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1803.        that  it  was  therefore  no  fufficient  anfwer  to  fay,  that  the  rcfi- 

— dence  might  be  found  according  to  the  defcription  and  by  a 

Osborm  reference  to  the  poft-office.  They  contended,  that  although 
Gough.  Rotherhithe  was  held  to  be  a  fufficient  defcription  in  the  cafe  of 
Wood  v.  Fottiott,  it  by  no  means  followed  that  Birmingham, 
which  is  a  much  larger  and  more  populous  place,  is  fiifficieol 
in  the  prefent  inftance ;  befides  which,  fome  ftrefi  appeared  to 
have  been  laid  in  that  cafe  09  the  circumftance  of  the  (dace 
defcribed  being  the  fituation  of  a  houfe  of  trade,  which  if  a 
matter  of  greater  notoriety  than  the  office  of  an  attorney;  and 
that  the  cafe  of  Taylor  v.  Fenwick  was  not  cited  as  in  point,  bet 
merely  to  fhew  how  ftridl  a  conftru£Uon  had  been  put  by  the 
Courts  upon  notices  under  the  24  Geo.  2.  c.  44. 

Lord  Alvanley  Ch.  J.  The  24  Geo.  2.  was  framed  fcr  the 
prote&ion  of  magiftrates  againft  whom  a&ions  fhould  be 
brought  for  any  thing  done  by  them  under  colour  of  their 
offices ;  but  I  have  no  difficulty  in  faying,  that  the  prefent  De- 
fendant has  had  the  protection  which  the  ftatute  was  intended 
to  afford  to  perfbns  in  his  fituation ;  for  the  notice  which  kts 
been  given  would  certainly  have  enabled  him  to  avail  himfelf  of 
all  the  benefits  conferred  by  the  a£L  The  a&  certainly  re- 
quires not  only  that  the  name  of  the  Plaintiff's  attorney,  but 
the  place  of  his  abode  mould  be  indorfed  on  the  notice*  Here 
it  is  obje6led  that  the  words  "  of  Birmingham  "  are  not  a  io& 
ficient  defcription  of  the  attorney's  place  of  abode,  on  account 
of  the  extent  of  the  town  of  Birmingham.  The  interpretatka 
which  I  put  upon  the  ftatute  is  this,  that  if  the  place  indorfed 
upon  the  notice  be  the  true  place  of  the  attorney's  abode,  it  lies 
on  the  Defendant  to  fhew  that  fuch  defcription  has  not  afforded 
him  the  opportunity  of  taking  advantage  of  the  a&  of  parliament- 
In  this  cafe  no  evidence  has  been  offered  to  fhew  that  Wm.  Spur- 
rier could  not  have  been  found,  if  reafbnable  diligence  had  been 
ufed.  It  is  admitted  that  the  cafe  of  Taylor  v.  Fenwick  did  not 
decide  the  point  now  in  difpute;  for  the  obje&ion  there  was  not 
that  the  place  of  abode  was  infufficiently  defcribed,  but  that 
nothing  was  ftated  but  merely  the  place  at  which  the  notice  wa§ 
figiied.  The  other  two  cafes  appear  to  me  to  be  in  favour 
of  the  Plaintiff.  That  of  Wood  v.  Folliott  is  extremely  ftrong. 
The  excife  laws  require  that  the  place  of  abode  both  of  the 
Plaintiff  and  his  attorney  fhall  be  ftated  in  the  notice;  and 
the  Plaintiffs  in  that  cafe  being  three  partners*  one  of  them 

was 
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was  defcribed  as  of  the  place  where  the  buiinefs  was  carried  on,        1 803. 
1     and  the  others  as  "  late"  of  the  fame  place ;  yet  the  Court  held      — — 

I  the  defcription  fufficient.      In  that  cafe  the  Court  were  equally         *** 

*  called  upon  to  take  notice  that  Rotherhithe  was  a  large  place,  as       Godc*i 
k     we  are  called  upon  to  take  notice  that  Birmingham  is  a  large 

i.  place.     This  notice  has  been  compared  to  a  notice  of  bail ;  but 

it  it  differs  in  this,  that  a  notice  of  bail  is  regulated  by  the  pecu- 

if  liar  praftice  of  the  Court ;  and  being  only  a  two  days'  notice, 

*-  muft  neceflarily  be  very  accurate,  or  the  time  of  inquiry  will  be 

II  elapfed  before  the  bail  are  found.  As  the  Defendant  in  this 
ir  cafe  does  not  appear  to  have  been  put  under  any  difficulty  in 
m  confequence  of  the  generality  of  the  notice,  I  think  we  ought 

not  to  grant  a  new  triaL 
ji  Rooke  J.  I  am  of  the  fame  opinion.  The  ftatute  only  re* 
b:  quires  fuch  information  to  be  given  as  will  enable  a  Defendant 
g0  to  tender  amends ;  but  it  does  not  require  fuch  information  as 
-£(  precludes  the  neceffity  of  all  inquiry.  Suppofe  the  ftreet  were 
Bi  ftated,  but  not  the  number  of  the  houfe ;  in  that  cafe  fome  in* 
-0  quiry  muft  be  made.  Prima facie  this  notice  appears  to  me  to 
n  be  fufficient ;  if  the  Defendant  had  experienced  any  difficulty  ' 
f.t  from  the  fize  of  the  town,  or  the  number  of  perfons  of  the  fame 

*  I  Dame  living  in  it,  that  fa&  might  have  been  fhewn.  I  agree 
_  j  with  my  Lord,  that  the  notice  required  by  the  ftatute  is  not  like 
-f  a  notice  of  bail ;  for  unlefs  the  defcription  in  the  latter  be  ex* 

l  tremely  accurate,  the  time  for  inquiry  after  the  bail,  which  19 
very  fhort,  may  be  confumed  before  they  are  difcovered.     But  in 
•  this  cafe  a  whole  month  is  given  for  tendering  amends  before 
" ;  the  Plaintiff  can  commence  his  a&ion. 

r.     •  Chambre  J.     I  entirely  agree  "with  the  reft  of  the  Court* 

The  cafe  of  bail  does  not  appear  to  me  to  bear  any  analogy  to 

the  prcfent.     The  perfons  refpe£ling  whom  notices  are  to  be 

1     given  in  cafes  of  bail,  are  often  in  obfeure  filiations,  and  the 

«  time  allowed  for  finding  them  out*  and  inquiring  into  their 

chara&er  and  fufficiency,  is  no  more  than  two  days*     But  in 

m  the  cafe  pf  notices  under  the  ftatute  a  month  is  allowed  fotf 

^  finding  out  the  attorney  before  an  a&jon  can  be  brought,  and 

*  *  the  perfons  to  whom  the  notice  relates  are  the  officers  of  the 
311  public  courts  of  juftice.  I  agree,  indeed,  that  .the  defcription 
^  ought  not  to  be  quite  vague ;  perhaps  fiich  a  place  ought  to  be 

*  ftated  as  may  be  fufficient  for  a  venue.  But  where  fuch  a 
^  defcription  as  the  prefent  is  given  no  difficulty  can  arife.  The 
cv  attorney  might  eafily  have  been  found  by  application  to  the 


V 


s56  CASES  in  MICHAELMAS  TERM 

1 803.  poft-office.     The  true  rule  feems  to  me  to  be,  that  fuch  rafop- 

— able  notice  ought  to  be  given  as  will  enable  the  Defendant  to 

°8,0R*  make  a  tender. 

movau.  Rule  difcharged' 


AW.aSth.  MULLER  V.  HaRTSHORNE. 

if  the  Deftn-     rpnis  was    an   a&ion   on    a   policy  of  affurance  on  goods. 

dant  pay  money      I  *         »  o 

into  court  gene-  The  declaration  confided  of  three  counts ;  the  firft  was  on 

rally,  upon  t  de-  fae  policy,  the  frcond  was  on  an  adjuftment,  and  the  third  for 
taining  a  count  money  had  and  received.  The  Defendant  pleaded  the  general 
on  a  policy  of  iflue,  and  the  caufe  coming  on  to  be  tried  before  Lord  Atvadq 
gether  with  the  Ch.  J.  at  the  Guildhall  Sittings  after  laft  Michaelmas  term,  the 
money  counw,     defence  relied  upon   and  proved  was  fraud  in  effecting  the 

and  it  appears  .  *.  *     •  ^° 

that  the  Plaintiff  policy,  the  Plaintiff,  who  refided  at  Hamburgh,  and  lent  from 
by  hiscondutt     thence  the  letter  ordering  the  infurance,  having  been  aware  at 

previous  to  the  ,  °  ° 

trial  induced  the  the  time  he  fent  that  letter,  that  the  fliip  on  board  which  the 
Umtiitt tth0be"  carg°  injured  had  failed,  was  loft ;  accordingly  a  verdift  was 
only  point  to  be  found  for  the  Defendant.  But  before  the  Defendant  went  into 
^eftionof fraud  *"s  cafe,  the  Plaintiff's  counfel  objected  to  any  evidence  being 
and  fuffered  him  received  which  tended  to  avoid  the  contract,  infifting  that  the 
e^d'racTaccord-  Defendant  wno  had  Pa*d  thc  premium  into  court  generally, 
ingly,  the  Court  without  confining  it  to  the  money  count,  had  thereby  admitted 
PiiimlfffoTblhe  ***  validity  of  the  contract,  and  the  Plaintiff's  right  to  recover 
je£  to  the  re-     upon  it,  and  had  precluded  himfelf  from  offering  any  evidence 

e^ent^rrH  but  fudl   **  WeIlt    t0    reduce   tlie    Valuc    of  the  goods  infured 

on  the  ground  His  Lordfhip,  however,  overruled  the  objection. 
hLtnVbTen'adi  ^  rule  nifi  having  been  obtained,  calling  on  the  Defendant  to 
mitted  by  pay-  fliew  caufe  wny  a  new  trial  fliould  not  be  had ;  the  Defendant'! 
StocoorT.01^7  attorneyin  ahfwerto  that  application,  made  an  affidavit  ftating  the 
in  c.b.  if  the  following  circumftances :  that  the  caufe  was  tried  on  admiffionsof 
"  to  trial  after"*  all  other  material  fa6ls  except  the  queft  ion  of  fraud ;  that  the  Plain- 
money  paid  into  tiff,  in  a  bill  filed  in  the  Exchequer  againft  the  underwriters,  for  a 
withiianding  en-  commiffion  to  examine  witnefles  at  Hamburgh,  ftated  theprecife 
titled  to  corts  up  point  in  iflue,  viz.  the  fraud  in  antedating  the  letter  of  orders ;  thrf 

to  ihe  time  of  ,  *     ■  n   -n  1  «  1      t*  /•     j  1  ■     * 

the  money  being  °n  the  7th  of  February  1803,  the  Defendant,  under  a  rule  for 
^if  "he     l  of  w*tnd*awing  the  plea  of  the  general  iflue,  pleading  it  de  novo  and 

court  for  the  ex- 
amination of  witnefles  by  commiffion  ezprefs  that  the  depofitions  of  witnefles  at  Hamburgh  and  LdeA 
are  to  be  taken,  *pd  the  commiffion  isdireded.to  perfons  at  Hamburgh t  the  expences  of  bringing  wkaedei 
from  Lvhuk  to  Htwdmrgh  ought  to  be  allowed  upon  taxation. 

paying 


.  * 
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paying  money  into  court,  paid  the  premiums  into  court;  the        1803. 
Defendant  at  the  fame  time  contenting  to  a  commiffion  for  the      ■ 
examination  of  witneffes  at  Hamburgh ;  that  after  the  money  fo  ^iir 

paid  in,  copies  of  the  interrogatories  and  crofs-interrogatories  on  Hahtshorkjc. 
the  part  of  the  Defendant,  directed  folely  to  the  queftion  of  fraud, 

1  were  communicated  to  the  Plaintiff's  attorney ;  that  on  the  1 8th 
of  February  1803,  the  attornies  on  both  fides  drew  up  a  written 
confent  that  the  depositions  taken  under  the  above  interrogato- 
ries and  crofs-interrogatories  mould  be  read  in  evidence  in  thi* 
caufe  which  had  been  fet  down  for  trial,  initead  of  »one  of  the 
other  caufes  in  which  the  confent  for  the  commiffion  had  been 
obtained  (all  having  been  confolidated,  that  is,  four  upon  the 
event  of  this  caufe,.  and  four  upon  the  event  of  the  caufe  let 
down;)   and  that  the  Plaintiff's  attorney,  inftead  of  apprizing 

' %  the  Defendant's  attorney  of  any  objection  on  the  ground  of 
the  contract  being  admitted  by  the  mode  in  which  the  money 
had  been  paid  into  court,  had  on  the  day  before  the  trial  of  the 
caufe  applied  for  and  obtained  an  admiffion  of  the  fubfeription 
to  the  policy. 

*  Bayley  Serjt.  mewed  caufe  and  argued,  in  the  firfl  place,  that 
the  payment  of  the  premium  into  court  generally,  was  not  fuch 

*  an  admiffion  of  the  contract  as  precluded  the  Defendant  from 
f  fliewing  that  the  policy  was  void  as  having  been  fraudulently 
^  effected.  [But  as  the  Court  gave  no  opinion  upon  this  point  the 
<* "  argument  is  omitted.]  idly,  He  infilled  that  the  Plaintiff  had 
*"  waved  the  right  of  making,  the  objection  now  urged,  mafmuch 
*f  as  he  had  by  his  conduct  put  him  t6  the  expence  and  trouble 
£  of  collecting  that  very  evidence,  the  receipt  of  which  he  oppofed 
?•  -  at  the  trial,  and  that  the  Court  therefore  would  not  allow  him 
:    .  to  be  heard  upon  it. 

i  Shepherd  Serjt.  contra,  contended  that  nothing  but  a  pofitivc 

?  agreement  could  preclude  the  Plaintiff  from  infilling  on  a  point 

%  of  law;  and  that  if  the  circumftance  of  his  having  prepared  to 

I'  fupport  his  cafe  upon  other  grounds  were  to  be  deemed  a  fuffi- 

1  cient  reafon  for  preventing  him  from  infilling  on  a  legal  advan- 

j  tage,  the  fame  argument  might  be  ufed  in  every  cafe  where  a 

;  point  of  law  is  ftarted  at  the  trial,  even  though  it  fhould  happen 

r  to  be  fuggefted  by  the  counfel  at  the  trial  for  the  firfl;  time. 

Cur.  adv.  vult. 

t  On  this  day  tjie  opinion  of  the  Court  was  delivered  by 

Lord  Alvanley  Ch.  J.  We  wifh  to  be  underftood  to  give  no 

i  opinion  upon  the  point  whether  the  payment  of  money  into  court 

'  in 


/ 
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i#  this  cafe  did  or  did  not  admit  the  contra&,  and  eftablifh  tin 

Plaintiff's  right  of  a6Uon ;  becaufe,  under  the  circumftances  of 
Mollie       this  ca&9  we  ^^  ibe  plaintiff  jg  not  &  liberty  to  avaa  himfetf 

iUaTtBOAMB.  of  fiich  an  obje&ion.     The  Defendant  paid  the  premiums  into 

court  on  the  7th  of  February,  and  after  that  a&  done  by  him, 
the  interrogatories  and  crofs-interrogatories  were  communicated, 
all  tending  to  eftablifh  that  fraud  which  was  the  only  point  m 
difpute,  and  the  examinations  at  Hamburgh  were  permitted  to 
proceed*  Indeed,  up  to  the  time  of  the  trial,  the  fame  condeft 
was  purfued  by  the  Plaintiff,  and  the  queftion  therefore  is,  'Whe- 
ther we  ought  to  liften  to  fuch  an  obje&ion  as  has  been  takes 
to  the  evidence  offered  on  the  part  of  the  Defendant,  when  the 
Plaintiff  himfelf  induced  him  to  procure  that  evidence  ?  As  iboft 
as  the  money  was  paid  into  court  the  objection  fhculd  have  bees 
communicated,  and  not  having  been  communicated,  we  are  sB 
moft  clearly  of  opinion,  that  the  Plaintiff  is  not  now  at  liberty 
to  obje&  to  the  receipt  of  the  evidence  in  queftion.  - 

Rule  discharged 

Two  other  points  afterwards  arofe  in  this  cafe.    Eight  a&iom 

had  been  commenced  refpe&ing  the  fame  rifle,  four  upon  one 

policy,  which  were  confolidated  by  one  rule,  and  four  upon  ano- 

aum,  3  x.  ^er  p^^  whjch  were  confolidated  by  another  rule ;  but  both 
confolidation  rules  were  entered  into  previous  to  the  payment  of 
money  into  court.  One  cauie  under  each  rule  was  fet  down  far 
trial;  and  after  the  prefent  caufe  had  been  tried,  the  Plaintiff 
withdrew  the  record  in  the  other.  In  taxing  the  cofts,  the  pro- 
^  thonotary  allowed  to  the  Plaintiff  the  cofts  of  the  three  flioit 
caufes,  which  depended  on  the  event  of  this  cauie,  up  to' die 
time  of  paying  the  money  into  court,  and  in  taxing  the  cofts  of 
the  commiffion,  which  by  the  rule  had  been  made  to  abide  the 
event  of  the  trial,  refilled  to  allow  the  Defendant  the  expencei 
of  taking  the  examinations  at  Hamburgh,  or  of  bringing  wit- 
nefles  from  Lubeck  to  Hamburgh  to  be  examined  under  the  com- 
miffion, only  allowing  the  cofts  of  the  commiffion.  In  confc- 
quence  of  this,  a  rule  nifi  was  obtained  for  the  prothonotary 
to  review  his  taxation,  in  fupport  of  which,  as  to  the  firft  point, 
the  cafe  of  Bur/lall  v.  Horner,  7  T.  JR.  372.,  was  relied  upon, 
where  the  Court  of  Kings  Bench  held,  that  by  the  fair  conftruo- 
tion  of  the  confolidation  rule,  the  Plaintiff  was  bound  as  well  si 
the  Defendant,  and  that  as  a  nonfuit  in  one  aftion  was  condnfite 
in  all  the  others,  the  Plaintiff  was  hot  entitled  to  cofts  in  any  of 

[  559  ]    them,  even  up  to  the  time  of  the  money  being  paid  into  court; 

and 
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I     and  it  was  intimated  that  the  cafe  of  Wilton  v.  Place,  ante,  vol.  %-       1 803. 
1    p.  56.9  where  a  contrary  pra&ice  had  been  ftated  by  the  protho- 


v   notary  and  adopted  by  the  Court,  was  founded  on  a  miftake.  «llx& 


V. 


(I  But  on  this  point  The  Court  were  of  opinion  with  the  protho-  Ha*tsho*h*\ 
ft  notary,  thinking  the  pra&ice  of  this  Court  more  reafonable  than 
M  that  of  the  King's  Bench,  for  that  the  Defendant,  by  paying 
ki  money  into  court,  admitted  that  the  Plaintiff  was  right  to  that 
ti  amount,  and  that  the  Plaintiff  therefore  ought  not  to  be  deprived 
ti  of  thofe  cofts  which  he  had  been  led  into  by  the  Defendant* 
y  In  fupport  of  the  fecond  point,  the  particular  words  of  the 
,t  rule  of  this  Court  under  which  the  commiffion  was  iflued  were 
jj  referred  to,  namely,  "  to  examine  witnefles  at  Hamburgh  and 
^  Jjubeck,"  and  confequently,  as  the  commiffion  was  directed  to 
y  perfons  refident  at  Hamburgh,  the  witnefles  refident  at  Lubeck 
^  muft  be  brought  to  Hamburgh. 

And  The  Court  affenting  to  this,  dire£ted  the  prothonotary  to 
.  allow  the  expences  of  taking  the  examinations  at  Hamburgh, 
.  and  of  bringing  the  witnefles  from  Lubeck  to  Hamburgh. 


M 

m%  Whitwell  v.  Bennett.  N<m* a8dL 

Bt  •  assumpsit.    The  firft  count  of  the  declaration  was  on  a  bill  ^y^fc^ 
rf  *"  of  exchange  for  30?.  drawn  by  one  John  Crouch  on  the  De*  be  declared  upon 
s4  Jfendant,  payable  to  the  order  of  J.  R,  accepted  by  the  Defendant,  j,hM  c>^, 
-u  and  indorfed  to  the  Plaintiff.    The  fecond  count  ftated  that  the  the  variance  it 
g * j  Defendant,  according  to  the  ufage  and  cuftom  of  merchants,  ^  unftampe^ 
0  made  his  certain  draft  or  order  in  writing,  commonly  called  a  banker's  check 
^  banker's  draft  or  check,  upon  Meflrs.  Praed  and  Company  for  J^i  * 
^  30J.,  and  delivered  the  fame  to  the  Plaintiff,  and  averred  a  pre-  A  bill  being  pre* 
..  MOtment  for  payment  and  refufal.     There  were  alio  counts  for  ^oifee  to  the  m* 
i\  inoney  paid,  money  laid  out  and  advanced,  money  had  and  re-  dr»*««  *<*  «c- 
.(  deived,  and  on  an  account  ftated.    At  the  trial  bclfore  Lord  Al-  Utter  on  acept- 
^  tfofdey  Ch.  J.  at  the  Guildhall  Sittings  after  laft  Trinity  term,  j£  *  f^;Jf 
..file  bill  declared  upon  in  the  firft  count,  when  produced,  ap-  remittance  from 
t  peared  to  be  drawn  by  one  John  Couch,  inftead  of  John  Crouch,  £*  d^we[^  a 
,  as  alleged.     It  was  proved  that  when  the  bill  was  prefented  to  that  as  he  had  a 
*  tie  Defendant,  he  accepted  it,  faying,  that  though  Couch  had  not  ^^nandT^ 

which  would  be 
>  paid,  be  would  take  all  rifles.    Held  that  tfcfc  coorerfation,  together  with  th*  bill  accepted  by  the  drawee, 
.  slid  not  amount  to  fufficient  evidence  to  entitle  the  indecfee  to  lecover  agatnft  the  drawee  the  amount  of 
the  baX  accepted  oil  1  count  for  money  had  and  recefod. 

■*  remitted 
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1803.        remitted  to  him,  yet  that  he  expe&ed  hewould  do  fo  in  a  far 

■       days,  and  that  as  he  had  a  bill  of  Couch  in  his  hands  for  80L 

Whit  well  ^^  wouid  be  paid,  he  would  take  all  rilks  upon  himfelf,  and 
BfKNtTT.  accordingly  gave  the  Plaintiff  a  check  upon  his  bankers  Meflh. 
Pracd  and  Co.  for  30/.  poft-dated,  fo  as  not  to  be  receivable  it 
the  banker's  until  after  the  time  at  which  the  Defendant  ex- 
pe6ted  a  remittance  from  Couch.  The  Defendant  afterwanh 
finding  that  Couch  did  not  remit,  ftopped  die  payment  of  the 
draft.  Upon  this  evidence  it  was  objected  for  the  Defendant, 
that  the  variance  between  the  name  of  the  drawer  ftated  in  the 
firft  count  of  the  declaration,  and  that  which  appeared  upon  the 
bill  was  fatal  with  rcfpe6t  to  that  count ;  and  fecondly,  that  the 
draft  being  poft-dated  was  void,  not  being  within  the  exemption 
of  the  3 1  Geo.  3.  c.  25.  j\  4.  Lord  Alvanley  was  of  opinion  that 
the  firft  objection  was  fatal,  but  directed  the  jury  to  find  a  ?er- 
di6t  for  the  Plaintiff*  on  the  other  counts,  referring  liberty  to  the 
Defendant  to  move  the  Court  to  %  that  verdi6t  afide.  A  rule 
nifi  having  accordingly  been  obtained  on  a  former  day, 

Shepherd  Serjt.  now  fhewed  caufb.  After  the  cafe  of  AUtu 
v.  Keevvs,  1  EaJ}^  435.,  it  is  impoflible  to  contend  that  the  drift 
in  this  cafe  is  within  the  exception  contained  in  the  4th  fe&ion 
of  3 1  Geo.  3.  c.  25.  Confidering  the  draft  however  as  out  of  the 
queftion,  the  verdift  may  be  fupported  upon  the  money  counts 
Although  there  was  not  originally  that  privity  between  theft 
parties  which  exifts  between  the  drawer  and  acceptor  of  a  hill, 
yet  the  circumftance  of  the  Defendant  promifing  to  pay  the 
bill  becaufe  he  had  another  bill  of  the  drawer  in  his  hands 
which  would  be  paid,  is  fufficient  prima  facie  evidence  to 
entitle  the  jury  to  prefiune  that  he  did  receive  the  money 
upon  that  bill,  until  he  thews  the  contrary.  If  this  prefumption 
be  allowed,  the  money,  which  the  Defendant  may  be  fuppofed 
to  have  received  upon  that  bill,  is  money  had  and  received  to 
the  drawer's  ufe,  which  he  has  promifed  tp  pay  over  to  the 
Plaintiff.  In  Tatlock  v.  Hanis,  3  T.  JR.  1 74.,  a  bill  of  exchange 
having  been  drawn  by  the  Defendant  amongft  others  upon 
himfelf,  in  favour  of  a  fictitious  perfbn,  and  accepted  by  him* 
and  the  Defendant  having  received  the  value  of  it,  a  bond 
Jide  holder  recovered  againft  the  Defendant  upon  the  money 
counts ;  and  Lord  Kcnyon  find,  that  it  was  an  appropriation  by 
the  Defendant  of  (b  much  money  to  be  paid  to  the  peribn  who 
fliould  become  the  holder  of  the  bill.    In  this  cafe,  therefore, 

\6  the 
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the  Defendant  not  having  {hewn  that  the  bill  of  the  drawer        1803. 
which  he  had  in  his  hands,  and  which  he  faid  would  be  paid*      — 
was  not  paid,  it  muft  be  prefumed  that  it  was  paid,  if  fo,  the  Vm 

Defendant  had  fpecifically  appropriated  a  part  of  the  amount  to     Ben  mitt. 
the  Plaintiff's  ufe.      In  Ifrael  v.  Douglas,   1  H.  BL  239.,  the 
(     Court  of  Common  Pleas  held  that  an  action  for  money  had  and 
j     received  might  be  maintained  againft  the  Defendants,  who  being 
indebted  to  one  Del  Valle  for  brokerage,  and  Del  Voile  being 
;     indebted  to  the  Plaintiff  for  money  lent,  Del  Valle  gave  an  order 
*j    to  the  Defendants  to  pay  the  Plaintiff  the  fum  due  from  them  to 
himielf,  as  a  fecurity ;  which  order  was  accepted  by  the  Plain- 
tiff, and  on  which  the  Plaintiff  lent  Del  VaUe  a  further  fum. 
it 

In  that  cafe  the  Defendants  had  not  actually  received  money 
'  belonging  to  the  Plaintiff  any  more  than  the  Defendants  in  this 
cafe,  yet  the  Court  held  that  the  fair  effect  of  the  tranfaction 
J:\  was,  that  the  Defendant  might  be  deemed  to  have  received  mo- 
|T'  tiey  to  the  Plaintiff's  ufe;  Lord  Loughborough  obferving,  that 
13  they  were  eftopped  by  their  own  promife.  So  in  Fenner  v. 
f  Mearesj  2  BL  1269.,  the  a&ipn  for  money  had  and  received  was 
*'  held  to  be  maintainable  in  favour  of  the  affignee  of  a  re/ponden- 
&>  tia  bond,  where  the  obligor  had  engaged  by  an  indorfement  to 
J'  pay  the  fame  to  any  affignee.  The  fame  doctrine  is  fupported 
■f"  by  the  cafe  of  Grant  v.  Vaughan9  3  Burr.  1516.,  where  it  was 
3"  laid  down  that  the  holder  of  a  note  made  payable  to  bearer 
~*  might  maintain  an  action  for  money  had  and  received  againft 
&  the  drawer.  It  only  remains  then  to  be  confidered,  whether, 
e£  a»  the  Defendant  acknowledged  to  the  Plaintiff  that  he  had  a 
=£  bill  in  his  hands  belonging  to  the  drawer  of  the  bill  whjch  would 
&  be  paid,  it  muft  not  be  prefumed  that  it  was  paid,  and  that  he 
<  received  the  money,  fince  the  contrary  was  not  fhewn.  To  this 
ji  point  the  cafe  of  Longchamp  v.  Kenny,  Doug.  137.,  may  be  cited* 
\i  There  the  Defendant  having  got  poffeffion  of  a  mafquerade 
it  ticket  given  to  the  Plaintiff  to  difpofe  of,  and  which  the  latter 
}£  jFas  to  account  for  to  the  owner,  upon  being  required  by  the 
ti:  owner  to  pay  the  produce  of  it,  faid,  "  Well,'  if  I  had  it,  what 
f*  then  ?  Go  to  the  perfbn  who  received  it  of  you,  and  let  him  pay 
;l  it,"  upon  which,  the  Plaintiff,  to  avoid  arreft,  paid  the  value  of 
£:  the  ticket  to  the  owner,  and  brought  an  action  for  money  had  and 
.  2  received  againit  the  Defendant,  and  was  permitted  to  recover  in 
{.  that  form  of  action.  The  Court  in  that  cafe  faid,  that  if  the 
.  Defendant  had  fold  the  ticket  and  received'  the  Value  df  it,  it 
-:  was  for  the  Plaintiff's  ufe,  the  ticket  being  his;  and 'that  as  he 

had 
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1803.        bad  n6t  produced  die  ticket,  it  was  a  fair  prefiunption  that  b 

— had  fold  it 

W-iT-iLL  p'augkan  Serjt.  in  fupport  of  the  rule.  The  verdict  in  tb 
Bshhctt.  cafe  cannot  be  fuftained  upon  the  money  counts,  for  it  hung 
been  exprefsly  found  that  thp  Defendant  at  the  time  he  aewptri 
the  bill  drawn  upon  him  by  Couch,  had  no  effects  in  his  huA 
though  he  oxpecleda  remittance  from  Conchy  his  acceptance  at 
only  be  confidercd  as  an  acceptance  for  the  honour  of  thedroe 
None  of  the  cafes,  therefore,  in  which  an  acceptance  hasan 
held  to  be  prima  facie  evidence  of  money  in  the  hands  of  lit*- 
ceptor,  are  applicable  to  the  prefent  cafe ;  for  the  circumftsn 
of  this  cafe  preclude  tlie  Plaintiff  from  faying  that  the  Drftni- 
ant  had  money  belonging  to  the  drawer  in  his  hands  at  the  tlat 
-of  the  acceptance.  Indeed,  the  argument  infifted  upon  for  at 
Plaintiff  goes  the  length  of  fhewing  that  in  no  cafe  whatever  ** 
1  nccrllary  to  declare  againtt  the  acceptor  upon  a  bill  of  exchur 

for  if  the  Plaintiff  in  this  cafe  ought  to  recover,  refbrtmtj^ 
ways  be  had  to  the  money  counts,  and  the  bill  merely  t*  «> 
ployed  as  evidence  in  fupport  of  thole  counts.  The  cafe  of  7* 
loch  v.  Harris  is  perfectly  diftinguifhable  from  this;  there  ail  fc 
parties  were  privy  to  the  nature  of  the  tranfa&ion,  and  tfc*  D» 
fendant  had  allowed  his  name  to  be  ti  lid  upon  the  bill  for  tb 
*  pnrpofe  of  raifing  money.     With  refpect  to  the  cafe  of  iaf 

damp  v.  Kenny,  it  was  there  fhewn  that  tbe  value  of  the  atbt 
which  tbe  Defendant  bad  retained  was  five  guineas,  and  Atjti- 
fumptive  evidence  that  he  had  actually  received  that  lorn  aw  • 
tremcly  ftrong,  tor  his  expreffion  on  being  charged  with  hffit 
received  the  money  amounts  almoil  to  a  confefiion  that  he  M 
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cm  the  converfation  which  paffed  between  the  parties  at  the  time        J  803. 

when  the   Defendant  accepted  the  bill  drawn  upon   him  by      

Couch,  and  of  which  the  Plaintiff  was  indorfee.     At  that  time     Wa,"ILl 

v» 

the  Defendant  told  the  Plaintiff  that  he  expe&ed  remittances  Bennett. 
from  Couch,  and  that  as  he  had*  a  bill  for  80Z.  belonging  to  Couch 
in  his  hands,  which  would  be  paid,  he  would  run  all  rifks,  and 
.accordingly  gave  the  Plaintiff  a  check  upon  his  banker.  The 
queftion  then  is,  whether  this  declaration  of  the  Defendant's  be 
not  primd  facie  evidence  that  the  80/.  bill  was  paid  ?  for  if  that 
bill  was  paid  the  a&ion  for  money  had  and  received  would  be 
maintainable  on  the  ground  of  the  Defendant's  fpecific  appro- 
priation of  that  money  to  the  payment  of  the  Plaintiff's  demand. 
It  has  been  contended  that  the  above  declaration  of  the  De- 
fendant's puts  it  upon  him  to  fhew  that  the  bill  was  not  paid.  In 
flipport  of  this  proportion  the  cafe  of  Longchamp  v.  Kenny  was 
relied  upon,  where  Lord  Mansfield  held  that  the  fale  of  a  ticket 
and  the  receipt  of  the  price  by  the  Defendant  might  be  prefumed 
againft  him  unlets  he  produced  the  ticket  But  in  that  cafe  there 
was  abundant  evidence  out  of  the  Defendant's  own  mouth  that  ' 

he  had  received  the  price  of  the  ticket  till  he  proved  the  con- 
trary. Indeed  there  was  another  circumftanee  in  that  cafe 
which  diftinguifhes  it  from  the  prefent,  viz.  that  the  Defendant 
there  had  complete  notice  of  the  queftion  which  was  to  be  tried 
between  himfelf  and  the  Plaintiff,  and  could  not  be  furprifed  by 
the  form  of  the  count  under  which  the  Plaintiff  recovered.  In 
this  cafe  it  was  undoubtedly  a  furprife  upon  the  Defendant,  for 
lie  came  to  trial  prepared  to  refift  the  counts  upon  the  bill  and 
check,  and  to  Ihew  that  he  never  accepted  the  former.  It  would 
be  going  too  far  therefore  to  prefume  that  becaufe  the  Defendant 
did-not  produce  the  80/.  bill  (which  was  not  in  queftion)  he  muft 
have  received  the  amount  The  cafe  of  Longchamp  v.  Kenny 
therefore  is  diftinguifhable  from  the  prefent,  and  the  Plaintiff, 
whatever  be  the  merits  of  hia  cafe,  muft  be  noniuited. 

Rule  abfolute. 
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the  bail  bond*      the  four  days  from  the  rulipg  of  the  iheriff.     A  n 

'^"""SitinT  °^rta"ie^  to  ^ew  cftwfc  w^y  the  proceedings  on 
•f  juftification.     ihould  not  be  fet  aiide  for  irregularity, 

Bayley  Serjt  now  fliewed  caufe,  and  contended 
the  Plaintiff  after  taking  an  affignment  of  the  b 
at  liberty  to  proceed  againft  the  Iheriff,  yet  that 
the  practice  of  the  court,  he  is  at  liberty,  af 
iheriff,  to  take  an  affignment  of  the  bail-born 
thereon. 

Sellon  Serjt.  contra,  infifted  that  the  Plaintifi 
iheriff  to  bring  in  the  body,  had  given  four  dayi 
and  as  bail  had  been  put  in  within  that  time  the 
not  to  have  proceeded  on  the  bail-bond. 

The  Court  were  of  opinion,  that  aa  bail  had  b 
juftifled  according  to  the  rule  upon  the  (herift;  i 
petent  to  the  Plaintiff  to  proceed  upon  the  hail-b 
the  rule  upon  the  iheriff  had  not  been  complied  v 
tiff  might  have  taken  an  affignment  of  the  baiWfc 
proceeded  upon  it  after  having  ruled  the 
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1803. 

1 

Hesse  v.  Stevenson.  aw.  a&h. 

HTmis  was  an  a&ion  of  covenant,  tried  before  Lord  Alvanley  Covenant  by  the 
Ch.  J.  at  the  fittings  after  EaJUr  term  1 803.    The  declara-  J^  *J££ 
tion  ftated,  that  by  deed  poll  made  by  the  Defendant  on  tlie  5th  right  that  he  has 
of  January  1802,  reciting  that  certain  letters  patent  had  been  ^r^and^- 
granted  by  Hisprefent  Majefty  to  one  Matthias  Koops,  bearing  fui  authority  to 
date  refpeftively  the  17th  day  of  February  and  the  18th  day  of  ^$£5? 
May  1 80 1,  granting  unto  the  laid  M.Koops,  his  executors,  and  that  he  has 
adminiftrators,  and  affigns,  the  fole  privilege  of  making  paper  "irettiy  orTn-*"* 
from  ftraw,  hay,  thirties,  wafte  and  refufe  of  hemp  and  flax,  dire&iy  forfeited 
and  different  kinds  of  wood  and  bark,  for  the  term  of  14  years,  ^oriry  heTver  * 
and  14  years,  from  the  refpe&ive  dates  of  the  laid  reiperSUve  had  or  might 
letters  patent,  and  for  the  places  in  the  faid  letters  patent  parti-  tfc  fame.  ^Held 
cularly  and  rcipe&ively  mentioned ;  alfo  reciting,  that  the  faid  tha.1  the  gent- 
M.  Koqps,  by  deed  of  alignment  of  the  26th  of  February  1801,  merworaWdie* 
affigned  over  certain  ihares  of  the  faid  letters  patent  unto  James  covenant  b  not 
Steven/on,  (the  Defendant,)  John  Forbes,  John  Hunter,  and  utttr.  'if  tie 
William  Tate,  their  executors,  adminiftrators,  andaffigns;  and  tffig,lt*,°j!"ujJ' 
alio  reciting,  that  by  an  a&  of  parliament  paffedin  the  41ft  year  mpt  in  their  own 
of  Hisprefent  Majefty's reign  it  was  (among  otherthings)  enabled,  5*°ie,.e?<cute  * 
that  it  fliould  and  might  be  lawful  to  and  for  the  faid  3f.  Koops,  creditors,  where- 
his  executors,  adminiftrators,  and  affigns,  or  any  or  either  of  °y  they,  and  all 

.  ~  m  1      /•  •  1   1  y»     r\ .     1       tne  creditors  who 

them,  to  transfer  or  affign  the  laid  letters  patent  refpectively,  may  fign  the  laid 
or  either  of  them,  or  any  part  or  ihare,  parts  or  Ihares  thereof,  ?eef » re,e"fe  th« 

'  ,  /»  1  •/»!/»  1         bankrupt  from 

or  any  benefit  or  advantage  to  arile  therefrom,  to  any  number  all  adtons,  fuits, 
of  perfons  not  exceeding  60 ;  and  alio  reciting,  that  the  faid  dai™** an?  I6" 
James  Steven/bn  had  agreed  to  fell  and  diipoie  of  ten  1  oooth  parts  him  or  his  eftate, 
or  ihares  of  and  in  the  faid  letters  patent  to  the  Plaintiff  in  con-  JJjJ  S^aiT'Ja 
fideration  of  the  fum  of  1 800/.,  and  that  the  faid  James  Steven/bn  the  creditors  of 
tfligned  the  fame  accordingly ;  the  Cud  James  Steven/bn  did  by  jJj^U^ 
the  iaid  deed  poll  covenant,  promife  and  agree  to  and  with  not  barred  from 
the  iaid  O.  L.  Hefe,  his  executors,  adminiftrators,  and  affigns,  c<^z££. 
that  he  the  iaid  James  Steven/bn  had  good  right,  full  power,  nefitof  a  patent. 
and  abfolute    and  lawful   authority  to  align    and  convey.  ^St^SL 

bankrupt.    A 
patent-right  for  the  excluftve  eiercife  of  an  invention  obtained  from  the  Crown  by  an  uncertificated  bank- 
rupt, b  affected  by  the  previous  alignment  of  the  cofnimnloneis,  and  vefts  in  the  affigoees. 

Aji  *&  of  parliament,  empowering  fuch  bankrupt  patentee,  h»  executors,  adminiftrators,  and  affigna, 
to  affign  the  right  to  a  greater  number  of  pterfons  than  allowed  by  the  letters  patent,  and  declared  to  be  a 
public  ad,  does  not  enable  either  the  bankrupt  or  his  affigns  to  make  a  better  title  than  they  could  before) 
the  ait. 

002  the 
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1803*        the  faid   ten   1  oooth  parts  or  (hares  of  and  in  the  laid  letters 

—      patent  and  concern  for  making  paper  from  ftraw  and  other  bafe 

Hesse  materials,  and  then  the  Plaintiff  afligned  byway  of  breach  that 
Steven  wn.  the  faid  James  Steven/bn  had  not  good  right*  ftdi  power,  or  abfo- 
lute  or  lawful  authority  to  affign  and  convey  the  faid  ten  icootk 
parts  or  fhares  of  and  in  the  faid  letters  patent  and  concern,  ac- 
cording to  the  tenor  and  effeA,  intent  .and  meaning  of  the  fiud 
deed  poll.  The  Defendant  by  his  plea  craved  oyer  of  the  deed, 
and  the  covenant  was  dated  in  thefe  words,  "  That  I,  the  Aid 
James  Steven/bn,  have  good  right,  full  power,  and  abfoluteand 
lawful  authority  to  affign  and  convey  the  laid  ten  1  oooth  part* 
or  fhares  of  and  in  the  faid  letters  patent  and  concern  for  making 
paper,  &c.  and  that  I  have  not,  by  any  means,  direfUy  or  in- 
directly, forfeited  any  right  or  authority  I  ever  had,  or  might 
have  had,  over  the  fame  ten  1  oooth  parts  or  fhares.w  And  then 
the  Defendant  pleaded,  that  he  had  good  right,  full  power, 
and  abfolute  and  lawful  authority  to  affign  and  convey  the  laid 
ten  1  oooth  parts  or  fhares  of  and  in  the /aid  letters  patent  and 
concern,  according  to  the  tenor,  effe&,  intent  and  meaning  of 
the  faid  deed  poll,  and  of  the  covenant  of  the  faid  James  Steven- 
Jon  in  that  behalf  made  as  aforefaid;  upon  which  ifliie  was  joined. 
The  jury  found  a  verdift  for  the  Plaintiff  for  1800/.,  fubje&to 
the  opinion  of  the  Court  upon  the  following  .cafe : 

On  the  30th  June,  in  the  year  1790,  a  coinmiffion  of  bank- 
rupt iffiied  againft  the  faid  M.  Koops,  whereupon  he  was  duly 
declared-  a  bankrupt,   and  William  Chapman  and  Thomas  Hit 
were  chofen  affignees  under  the  fame ;  and  from  that  time  to 
x  this,  the  faid  M.  Koops  hath  not  obtained  his  certificate.    Ob 

the  17th  day  of  February  and  the  18th  day  of  May  1801,  the 

laid  M.  Koops  obtained  Mis  Majeily's  letters  patent,  as  ftatedb 

the  declaration.     An  act  of  parliament,  palled  in  die  41ft  year 

of  the  reign  of  His  prefent  Majefty,  recited  in  the  deed  and  in  the 

laid  declaration,  enabling  the  faid  M.  Koops,  his  executors,  admi- 

niftrators,  and  affigns,  to  affign  the  benefit  of  the  faid  invention  to 

.   any  number  of  perfbns  not  exceeding  60, 8tc,  which  a&  is  declared 

tobeapublic  a&  On  the  9th  day  of  September  x  80 1*  the  creditor! 

of  the  faid  M.  Koops  executed  a  deed,  which,  after  reciting  die 

commiffion  of  bankrupt,  and  thefeveral  proceedings  had  underthe 

lame,  and  that  the  faid  M.  Koops  had,  by  advertifement  in  the 

London  Gazette,  called  a  meeting  of  his  creditors  on  the  I2thdaj 

[567  ]     of  June,  at  which  he  proposed  to  pay  all  his  creditors,  who  had 

proved 
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proved  their  debts  under  the  faid  commiffion,  as  much  as  then        1803* 

remained  due  to  them,  namely,  five  (hillings  in  the  pound,      — « 

within  one  month,  and  the  remainder  by  three  inftalments,  to        ****** 

be  fecured  by  the  faid  M.  Koops  in  fuch  manner  as  his  faid  a£     Steven  iojc. 

fignees  fhould  think  proper ;  but  that  fuch  inftalments  pf  the    ' 

foreign  debts  fhould  be  depofited  in  the  hands  of  bankers  to  be 

approved  of  by  his  faid  affignees,  or  paid  into  the  Court  of 

Chancery,  to  abide  the  event  of  an  application  to  that  Court,  to 

i     be  made  within  twelve  months ;  and  that  the  faid  M.  Koops 

ii    fhould  indemnify  the  affignees  againft  all  the  cofts  of  fuch  ap- 

t  /plication,  and  the  carrying  the  agreement  after  mentioned  into 

t    effe6t;  and   that   thereupon,  by  a  memorandum   in  writing, 

i    figned  by  the  creditors  of  the  faid  M.  Koops,  parties*  thereto, 

1    dated  the  faid   12th  day  of  June  1801,  after  reciting  the  faid 

i    propofal,  it  was  unanimouily  agreed  by  the  faid  feveral  creditors 

1    that  the  faid  propofal  fhould  be  acceded  to,    and  that  the  at 

1    fignees  fhould  take  fuch  meafures  as  might  be  rieceflary  to  carry 

1    the  fame  into  effe& ;  and  that,  on  receipt  of  the  firft  inftalment, 

f    and  fuch  fecurity  being  given  for  the  payment  of  fuch  refpe&ive 

[i    debts,  and  depofiting  the  firft  dividends  on  the  foreign  debts  by 

|    the  faid  M.  Koops,  the  faid  feveral  creditors  did  thereby  under- 

g    take,  fo  far  as  concerned  themfelves,  refpe6Uvely  to  execute 

good  and  fufficient  releafes  in  the  law  to  the  faid  M.  Koops,  and 

g   to  give  him  fuch  affiftance  in  fuperfeding  the  commiffion  of 

f    bankrupt  as  the  faid  affignees  fhould  think  proper ;  and  further 

*  reciting,  that  the  faid  M.  Koops  had,  inpurfuance  of  the  afore* 
£  laid  agreement,  paid  to  the  affignees,  and  fuch  other  of  the  faid 
r  ieveral  creditors  of  the  faid  M.  Koops,  parties  thereto,  as  were 
j    refident  in  England,  five  (hillings  in  the  pound  upon  the  amount 

,   *of  their  refpec"ttve  debts  proved;  and  that,  on  the  day  of  the  , 
r    date  of  the  faid  deed,  he  paid  into  the  banking-houfe  of  Baron- 
Dimfdale  and  Co.,  to  the  account  of  the  affignees,  five  (hillings  ' 
in  the  pound  on  the  foreign  debts ;  and  alfb,  that  in  purfuance 

*  thereof  the  faid  M.  Koops  had  given  to  the  affignees  a  warrant 
of  attorney  for  20,000/.  to  fecure  the  remaining  fifteen  fhil- 

*  lings  in  the  pound.  It  was  witnefled,  that  in  confideration 
r  of  the  premifes,  the  faid  M.  Koops  did  undertake  to  pay  the 

iaid   William  Chapman  and  Thomas  Hill,  their  executors,  ad- 

*  sniniftrators,   or  affigns,    the  remaining    fifteen    (hillings    in 

*  the  pound,  in  truft,  to  pay  themfelves  and  the  reft  of  the 
s  creditors,  parties  thereto,  refident  within  thi«  kingdom,  the  re- 
i  -  003  maining 


if 


the  faid  M*Kaops$  parties  thereto,  did  remifj 
quit  claim  unto  the  faid  M.  Koops,  his  heirs,  < 
adminiftrators,  all  a&ions,  fuits,  claims,  and  d 
fbever,  which  they  or  any  or  either  of  them  the 
or  thereafter  fhould  or  might  have,  challenge,  cla 
againft  the  faid  M.  Koops,  his  heirs,  executors,  ; 
or  his  or  their  eftate  or  effe&s,  on  account  of  the 
or  any  or  either  of  them  then  due  and  owing 
Af.  Koops,  or  of  any  other  caufe,  matter,  or  thi 
lave  and  except  fuch  a&ions,  fuits,  claims,  or  dei 
arife  under  or  by  virtue  of  the  faid  deed,  or  of  tl 
judgment  therein-before  recited ;  and  further,  th 
!<  in  payment  of  the  inftalments,  the  laid  WiUian 

!  Thomas  Hill  fhould  not  take  out  execution  on  the 

or  proceed  oil  the  faid  bond,  or  otherwise   m 
i  M.  Koqps ;  and  that  upon  payment  of  the  faid  ini 

\  &£tion  fhould  be  acknowledged  on  the  roll.     Th 

ditors  of  the  faid  M.  Koops,  who  had  proved  di 
commiffion  to  the  amount  of  about  6ooL9  never 
deed.     The  faid  M.  Koops  paid  the  firft  inftalme 
to  pay  the  fubfequent  inftalments,  he  lodged  certc 
the  hands   of  the  fblicitor   to  the  affignees, 
1690/.  115. 6cL,  the  produce  of  which  has  fince  be 
the  affignees  for  the  benefit  of  the  creditors.      I 
certain  fecurities  from  a  Mr.  Richard  Txci/s  in  th 
to  the  amount  of  3500/!.  which  has  fince  been 
(aid  William  Cliapman  and  Thomas  Hilly  under 
of  bankrupt  againft  the  (aid  Richard  Trot/i,  and 
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i  on  the  warrant  of  attorney  given  by  the  laid  Af.  Koops  on  the        1803. 

y  31ft  day  of  March  1 802,  and  oft  the  14th  day  of  OSlober  18021      — — 

I  iffued  *JLfa.  thereon,  againft  the  laid  effe&s  of  the  find  M.  Koqps%  " ss 

g  and  entered  the  dwelling-houfe  of  the  {aid  M.  Koops,  ibid  his    Stcvsnioh. 

^  furniture  and  other  effe&s  therein,  amounting  to  a  confiderable 

g  fum  of  money,  and  alio  entered  upon  the  premifes  where  the 

-  manufa&ory  under  thefaid  letters  patent  and  a&  of  parliament' 

-  were  carried  on,  and  took  pofleffion  of  the  fame  and  the  effe6ts 
,  therein,  under  the  (aid  execution,  and  ftill  continue  to  keep 
■  pofleflion  thereof. 

The  queftion  was,  Whether  the  Plaintiff  was  intitled  to  re- 
cover ?  if  fo,  the  verdi<Sl  to  ftand,  if  not,  to  be  entered  for  the  ' 
Defendant 

On/low  Serjt  for  the  Defendant,  was  called  upon  by  the  Court 
to  begin.  Firft,  upon  the  fair  conftruction  of  the  covenant  upon 

*  which  the  Plaintiff  has  declared  he* cannot  recover,  unlefs  ha 
'  fhew  by  way  of  breach,  that  the  Defendant  has  by  fbme  a£t  of 
fl  his  own  impeached  that  title  which  he  conveyed  to  the  Plaintiff. 
V    Secondly,  Suppofing  the  conveyance  from  the  Defendant  to 

*  have  been  imperfect,  ftill  the  afngnees,  by  their  conduft,  have 

*  precluded  themfelves  from  difputing  the  title  which  the  Defen- 

*  dant  conveyed  to  the  Plaintiff.  Thirdly,  The  intereft  of  3f.ATo0p$ 
^  in  the  patent  did  not  pais  under  the  affignment  of  the  commit 
•*    fioners  of  bankrupt.    Laftly,  The  a&  of  parliament  ftated  in  the 

*  cafe,  enabled  the  Plaintiff  to  convey  a  good  title.  Firft,  the  words 

*  of  the  covenant  are,  thai  the  Defendant  has  good  right,  full 

*  power,  and  abfolute  and  lawful  authority  to  affign  and  convey, 
If  but  they  are  followed  by  the  qualification,  that  he  has  not  done 
H  any  thing  to  forfeit  his  right.  This  qualification  muft  be  con* 
«?  ftrued  to  control  the  whole  covenant;  nor  will  the  arrangement 
j0  of  the  words  vary  that  conftru&ion.  The  do&rine  laid  down  in, 
4  Browning  v.  Wright,  ante,  vol  2.  p.  13.,  is  peculiarly  applicable 
j/  to  the  prefent  cafe.  In  that  cafe,  Lord  Eldon,  after  ftating  that 
$  covenants  againft  the  a&s  of  all  mankind,  are  in  general  only 
i  required  in  conveyances  of  leafehold  property,  obferves,  "  What 
p  would  be  the  ufe  of  any  of  the  other  covenants  if  the  covenant 
f  relied  on  were  general  ?  It  would  be  of  little  fervice  to  the 
,      grantor  to  infift  that  the  warranty  and  the  covenants  for  quiet 

enjoyment  and  farther  aflurance  were  fpecially  confined  to  him- 

.      felf  and  his  heirs,  if  the  grantee  were  at  liberty  to  fay,  I  cannot 

fue  you  on  thofe  covenants,  but  I  have  a  caufe  of  a£Uon,  arifing 

on  a  general  covenant  that  fuperfedes  them  all."    In  iupport 
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at  liberty  to  difaffirm  his  title  to  that  property  which  he  conveyed        1 803. 

to  the  Defendant,   and  the  Defendant  to  the  Plaintiff?  The      - 

affignees  hare  the  power  of  compounding  a  debt  if  they  think        H*M1  " 
proper,  and  fuch  compofition  will  be  good  againft  the  credi-   4;  1  even  son. 
1     tors,  though  the  conduct  of  the  affignees  may  be  impeached  be- 
1     fore  the  Lord  Chancellor.     Suppofing  the  deed  of  compofition 
i     not  to  be  legally  binding  upon  the  affignees  becaufe  fome  of  the 
1     creditors  did  not  affent,  yet  inaimuch  as  it  has  been  carried  into 
>     effect,  it  may  operate  in  a  court  of  equity,  and  may  induce  fuch 
(     court  to  enjoin  the  affignees  from  doing  any  alt  by  which  the 
1    title  of  the  bankrupt  may  be  disaffirmed.    If  fo,  the  Defendant's 
t    title  is  not  radically  bad :  for  the  Defendant  can  never  be  evicted, 
:    and  confequently  can  have  no  right  to  complain  of  a  breach  of 
I;    covenant.     Thirdly,  The  right  to  the  invention  being  a  mere 
u    metaphyseal  right,  did  not  pais  to  the  affignees  under  the  com- 
,    miffion.     It  was  nothing  but  a  right  to  exercife  a  particular  in- 
vention. Now  the  cafe  of  Chippendale  v.  TomLinJun  clearly  fhews, 
that  the  affignees  have  no  power  to  let  out  either  the  perfbn  or 
the  talents  of  the  bankrupt.  Could  not  M.  Koops  have  applied  to 
monied  men,  and  offered  to  exercife  this  invention  as  their  fer- 
.    vant  ?  and  could  the  affignees  in  fuoh  cafe  have  claimed  the 
fruits  of  his  ingenuity  ?   [Chawbre  J.  The  right  to  the  patent  is 
made  affignable :  why  then  may  it  not  be  affigned  under  a  com- 
■    miffion  of  bankrupt  ?]   The  right  of  affignment  contemplated  in 
,      the  grant  was  a  voluntary  affignment,  whereas  the  affignment 
under  a  commiffion  is  compulfbry.     Laftly,  The  affignment  of 
%    M*  Koops  'to  the  Defendant,  and  confequently  that  of  the  De- 
' '    fendant  to  the  Plaintiff,  is  authorifed  by  the  act  of  parliament 
ftated  in  the  cafe.    The  object  of  that  act  was  to  enable  M.  Koops 
."    to  convey,  and  therefore  neceflarily  eftablifhes  all  conveyances 
.     made  by  him.     In  the  deed  by  which  M.  Koops,  previous  to  the 

*  paffing  of  the  act  of  parliament  affigned  to  the  Defendant,  it  is 

*  true  that  no  mention  was  made  of  the  bankruptcy  of  Koops ;  but 
the  act  of  parliament  fubfequent  to  that  deed,  having  enabled 

'*  the  qjfigns  of  Koops  to  affign  over  to  others,  is  a  legiflative  ac- 

61  knowledgment  of  the  Defendant's  right  to  execute  a  good  con- 

^  veyance  to  fuch  perfons  as  he  fhould  think  fit 

*  Bayley  Seij  t  for  the  Plaintiff.  The  cafes  cited  refpect  ing  cove- 
**  nants  do  not  apply  to  this  cafe,  in  which  the  general  covenant 

**   relied  upon  is  of  a  different  nature  from  the  particular  covenants     [  572  1 
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property  of  the  goods  was  in  the  affignees,  and  that  the  fale  by        1803. 
the  bankrupt  was  a  contract  by  him  as  their  agent,  and  on  their 
1      account     So  in  this  cafe,  though  the  affignees  fuffered  Koops 
1      to  carry  on  the  patent,  they  might  have  taken  it  to  themfelves*    Stivhuom, 
i      The  cafes  of  Webb  v.  Fox>  7  T.H.  391.  and  Fowler  v.  Doom, 
1     ante,  vol.  1.  p.  44.  proceeded  upon  the  fame  principle  as  that  of 
1     La  Roche  v.  Wakeman,  admitting  the  right  of  the  affignees  to 
1     interfere,  but  allowing  the  bankrupt  himfelf  to  maintain  an 
i     aftion  until  fuch  interference  fhould  take  place.  Iftheinftrument, 
i     executed  in  this  cafe  by  the  affignees,  is  to  be  confidered  as  an 
1     affignment  to  Koops,  it  was  an  affignment  upon  terms  which 
have  not  been  complied  with ;  for  he  contra&ed  to  pay  the  re- 
i     mainder  of  the  debts,  which  he  had  not  done.     With  refpeA  to 
1.    the  obje&ion  that  the  patent  did  not  pais  under  the  affignment, 
li   "it  is  fufficient  to  obferve,  that  aii.  property,  both  real  and  per- 
1    fonal,  and  chofes  in  action  belonging  to  a  bankrupt,  pais  to  his 
1    affignees.     If  the  patent  in  queftion  be  devifeable  and  affignaMe 
t    by  the  bankrupt,  as  it  undoubtedly  is,  why  may  it  not  pais  un- 
i    der  the  affignment  executed  by  the  commiffioners  to  the  at 
1     fignees  ?    Laftly,  The  a6l  of  parliament  ftated  in  the  cafe  gave 
i    no  authority  to  the  Defendant  to  affign  which  he  had  not  before 
,    the  paffing  of  that  a&,  except  as  to  the  number  of  perlbns  to 
%    whom  he  was  permitted  to  affign.     That  aft  was  pafled  diverfo 
r    intuitu ;  the  legiflature  not  having  in  contemplation  the  quef- 
tion, whether  the  property  belonged  to  the  affignees  or  not, 
but  only  regarding  the  expediency  of  allowing  the  patent-right 
to  be  divided  into  a  greater  number  of  fhares.     This  appears 
(     from  the  preamble,  which  recites  the  very  difficulty  which  the 
legiflature  intended  to  obviate. . 

Cur.  adv.  vult. 

*  -        On  this  day  the  opinion  of  the  Court  Was  delivered  by 

t         Lord  Alvanley  Ch.  J.  The  queftion  in  this  cafe  arifes  upon  a 

deed  poll,  bearing  date  the  5  th  of  January  j$o29  by  which  the 
I  Defendant  gives  and  grants  to  the  Plaintiff  a  (bare  in  his  patent- 
1  right.  The  deed  is  not  ftated  at  length  upon  the  record,  but  we 
..  confider  the  cafe  as  if  the  whole  deed  were  now  before  us,  becaufe 
0  the  covenants  contained  in  that  deed  which  are  not  fet  forth,  are 
1;  pot  at  variance  with  the  covenant  upon  which  the  breach  is  a£ 
ji  figned.  The  covenant,  upon  which  the  queftion  immediately 
^    arifes,  is,  that  the  Defendant  had  good  right,  full  power,  and  abfor 

lute  and  lawful  authority  to  convey ;  and  that  he  had  not  by  any 

means, 
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have  intended  to  ufe  the  words  in  the  general  fenfe  which  they        1803. 
import,  the  Court  will  limit  the  operation  of  the  general  words. 
The  queftion  therefore  always  has  been,  whether  fuch  an  irre- 
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(iftible  inference  does  arife?  for  if  fuch  an  inference  does  arife    Stmfbnmk. 


from  concomitant  covenants  they  will  control  the  general  words 
of  an  independent  covenant  in  the  fame  deed.  In  Lord  Eldon'* 
judgment  one  cafe  is  mentioned  which  I  think  deferves  fbme  no- 
tice, becaufe  His  Lordfhipfeemerf  to  fuppofe  that  the  judgment  of 
the  Court  proceeded-upon  the  mere  legal  conftrudtion  of  the  deed, 
without  regard  to  any  circumftances  dehors  the  deed.  The  cafe 
to  which  I  allude  is  Fielder  \  •  Studley ;  which  appears  to  me  to 
be  an  extremely  ftrong  cafe  in  favour  of  the  prefent  Plaintiff,  if 
the  general  covenant  which  was  reftrained  by  the  other  fpecial 
covenants  be  confidered  as  an  independent  covenant.  hordEldou 
-obferves,  that  the  Court  muft  have  proceeded  "on the  ground  of 
the  intent  of  the  parties  appearing  on  the  inftrument,  fince  that 
intent  an<j  the  confequentlegal  efieA  of  the  inftruhient  could  only 
be  colle&ed  from  the  inftrument  itfelf,  and  not  from  any  thing 
dehors."  It  muft  be  remembered,  however,  that  the  application 
there  was  made  to,  the  Court  of  Chancery  upon  equitable  as  well 
as  legal  grounds;  for,  on  looking  into  the  cafe,  I  find  that  the 
Defendant's  father,  in  1657,  had  fold  lands  belongingto  the  Dean 
and  Chapter  oiSarwn,  which  had  been  diffolved  during  the  com* 
monwealth.  It  was  not  very  likely  therefore  that  a  party  felling 
under  thefe  circumftances  would  covenant  for  any  thing  more  than 
his  own  a&s.  It  appearing  that  the  general  covenant  was  mani- 
feftly  contrary  to  the  true  intent  of  the  parties,  application  was 
r  made  to  the  Court  of  Chancery  to  correft  the  miftake,in  the  fame 
1  manner  as  applications  are  made  to  that  Court  to  corre&  miftakes 
in  marriage  articles  where  claufes  are  inferted  contrary  to  the  in- 

>  tent  of  the  parties.  Thedecifion  therefore  did  not  merely  proceed 
1  jipon  the  conftru&ion  of  a  legal  inftrument,  but  the  circumftances 
k  entitled  the  party  to  have  the  covenant  re&ified  as  having  gone 
f    beyond  the  intention  of  the  parties.    But  fuppofing  that  cafe  to 

>  havebeendecidedasaqueftionatlaw,  the  queftion  here  is,  whether 
f  the  principle  I  have  here  ftated,  applied  to  this  cafe,  requires  the 
i  Court  to  reftrain  the  general  words  of  the  covenant  fued  upon? 
i  If  the  inference  be  ifrefiftible  that  the  parties  could  not  intend  to 
1'   jKfike  a  generalcovenaat»  we  are  bound  to  give  the  Defendant  the 


w 

ranty  in  queftion,  which,  inftead  of  being  framec 

and  abnoft  daily  words,  where  parties  intend  to  be  1 

own  a&s  only,  viz. "  for  andnotwithftanding  any  ai 

to  the  contrary,"  omitB  them  altogether;  befideswhi 

dant  covenants,  that  the  affignee  fhall  enjoy  the  pre 

in  as  ample  amannner  a^  theaffignor.  Theomiffion 

is  almoft  of  itfelfdecifive.  The  attention  of  the  pu 

called  by  any  words  to  the  intent  of  the  vendor  t 

covenant  to  his  own  a&s.     The  covenant  that  tl 

has  paid  all  the  calls  is  certainly  perfbnal ;  but  the 

title  is  general :  and  the  Court  ought  not  to  indu 

leaving  out  words  which  are  ordinarily  introduced, 

the  real  meaning  of  the  parties  might  beplainly  nnd 

argument  on  the  part  of  the  Defendant  arifes  from  i 

of  the  covenant  in  queftion.     If  the  party  meant  tc 

an  abfolute  right  to  convey,  why,  it  is  afked*  does 

thit  he  has  not  forfeited  fuch  right  ?  To  this  it  may 

that  the  latter  ftipulation,  though  unneceflkry,  is  no 

with  the  former.  The  rule  of  conftru&ion  adopted 

v.  Wright  has  never  been  carried  to  fuch  a  length 

thatbecaufe  fomeclaufes  are  introduced  into  a  deed 

add  to  the  (ecurity  provided  by  the  other  dairies,  tl 

provided  is  to  be  retrained.     We  are  therefore  of  i 

die  covenant  for  abfolute  right  to  convey  is  not  reft] 

other  parts  of  the  deed.   It  is  contended,  however, 

fondant  has  conveyed  a  good  title  to  the  Plaintiff  J 

fidd,  that  admitting  the  intereft  in  the  patent-right  t* 

under  the  affignment  of  the  commiffioners,  yet  the  a 
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however,  that  nothing  (hort  of  an  a&ual  conveyance  by  the  at        1803. 
fignees  can  fuftain  that  argument,  and  that  a  mere  releafe  will  not 
be  fufficient;  and  itwas  therefore  infifted  that  the  deed  amounted 
to  a  conveyance.  But  I  have  nohefitation  in  faying,  that  the  deed    Stiyc nsow. 
alluded  to  was  neither  intended  to  convey,  nor  did  it  operate  in 
law  as  a  conveyance.  By  that  deed  the  two  perfons  who  were  the 
affignees  of  Ajoops,  together  with  his  feveral  other  creditors,  parties 
thereto,  in  confideration  of  his  having  agreed  to  pay  them  fifteen 
(hillings  in  the  pound,  and  to  fecure  die  debts  of  the  foreign  cre- 
ditors after  the  fame  rate,  did  remife,  releafe*  and  quit  claim  to 
him,  all  a&ions,  fiiits,  claims,  and  demands  whatfbever.  But  it  is 
to  be  obferved  that  the  perfons  who  were  affignees  did  not  con- 
vey as  fuch.     Indeed,  if  they  a&ed  as  affignees,  why  was  it  necef~ 
farythat  the  other  creditors  fhould  join?  and  they  do  not  pretend 
to  bind  the  other  creditors,  who  were  not  parties  to  the  deed. 
This  is  the  deed  which  is  faid  to  convey  tt>  Koops  as  a  purchafer 
all  the  intereft  of  the  affignees,  and  to  make  him  a  new  man.  But 
the  words  are  not  fufficientfbr  that  purpofe.  Itcould  nothavebeen 
the  intention  of  the  parties.     The  affignees  do  not  affe&  to  con* 
vey  for  any  perfons  not  parties  to  the  deed*  And  the  inftalments 
have  not  been  paid  according  to  the  agreement*  We  are  there* 
fore  clearly  of  opinion,  that  it  is  impoffible  to  conftrue  this  (feed 
to  be  fuch  a  conveyance  as  has  been  contended  for  on  the  part  of 
the  Defendant.     With  refpe&  to  the  fuppofed  power  of  the 
affignees  to  make  fuch  a  compromife  with  the  bankrupt  as  that 
itated  in  the  cafe,  and  the  attempt  to  fhew  that  it  amounts  to 
a  (ale  of  the  property  to  him ;  it  was  not  competent  to  a£ 
iignees  to  make  fuch  compromife  unlefe  the  other  creditors 
had  oonfented ;  nor  could  the  tranfa&ion  be  deemed  a  fide  un- 
der the  ufual  powers.     Next  it  is  contended,  that  the  nature 
of  the  property  in  this  patent  was  fuch  that  it  did  not  pafs  undef 
the  affignment;  and  feveral  cafes  were  cited  in  fupport  of  this 
proportion.    It  is  faid,  that  although  by  the  afflgnmefit  every 
tight  and  intereft,  and  every  right  of  a&ion,  as  well  as  right 
of  poffeffion  and  poffibility  of  intereft,  is  taken  out  of  the 
bankrupt  and  vetted  in  the  affignees,  yet  that  the  fruits  of 
a  man's  own  invention  do  not  pafs.     It  is  true*  that  the 
ffcbemes  which  a  man  may  have  in  his  owrr  head  hefore  he 
obtains  his  certificate,   or  the  fruits  which  he  may  make  of 
fuch  fchemes  do  not  pais,  nor  could  the  affignees  require  him 

to 
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1 803.        to  affign  them  over,  provided  he  does  not  carry  hi*  fchemes  into 
effect  until  after  he  has  obtained  his  certificate.    But  if  he  avail 


.Hes"  hiiufelf  of  his  knowledge  and  ikill,  and  thereby  acquire  a  bene- 
Stivcnsow.  ficial  intereft,  which  may  be  the  fubje&  of  alignment,  I  cannot 
frame  to  inyfelf  an  argument  why  that  intereft  fhould  not  pais 
in  the  fame  manner  as  any  other  property  acquired  by  his  per- 
fonal  induftry.  Can  there  be  any  doubt,  that  if  a  bankrupt 
acquire  a  large  fum  of  money,  and  lay  it  out  in  land,  that  the 
affignees  may  claim  it  ?  They  cannot  indeed  take  the  profits 
of  his  daily  labour.  He  muft  live.  But  if  he  accumulate  any 
^  large  fum,  it  cannot  be  denied  that  the  affigneos  are  at  liberty 
to  demand  it ;  though,  until  they  do  fo,  it  does  not  lie  in  the 
mouth  of  ftrangers  to  defeat  an  a&ion  at  his  fuit  in  refpeft  of 
fuch  property  by  fetting  up  his  bankruptcy.  We  are  therefore 
clearly  of  opinion,  that  the  intereft  in  the  letters  patent  was  an  in- 
tereft of  fuch  a  nature  as  to  be  the  fubjecl,  of  affignment  by  the 
commiffioners.  Laftly,  it  is  contended,  that  the  a&  of  parliament 
Hated  in  the  cafe,  vefted  a  legal  intereft  inKoops,  for  that  he  muft 
be  taken  againft  all  the  world  to  have  that  intereft  which  the  aft 
of  parliament  recites  to  be  vefted  in  him,  that  aft  being  a  public 
aft.  But  though  the  act  be  public  it  is  of  a  private  nature ;  the 
only  object  of  the  provifo  for  making  it  a  public  a&  is,that  it  may 
"be  judicially  taken  notiqe  of  inftead  of  being  fpecially  pleaded, 
and  tp  fave  the  expence  of  proving  an  attefted  copy.  But  it 
never  has  been  held,  that  an  a£l  of  a  private  nature  derives  any 
additional  weight  or  authority  from  fuch  a  provifo;  it  only  at 
fe&s  Koops  and  thofe  claiming  under  him,  and  authorifes  him 
to  do  certain  a&s,  which  by  the  letters  patent  he  could  not 
have  done.  It  recites  the  letters  patent  containing  a  clanfe 
which  prevents  him  from  affigning  to  more  than  five  per£xM» 
and  then  enables,  him  to  affign  to  any  number  of  perfon*  not 
exceeding  fixty.  It  is  not  poffible  then  to  confider  this  a&  m 
giving  any  title  to  Koops  which  he  had  not  at  the  time  when  ft 
pafiecL  Such  has  been  the  conftru&ion  which  has  always  been 
put  upon  a£U  of  parliament  of  this  nature.  We  are  therefore 
of  opinion,  that  no  aid  is  to  be  derived  to  the  Defendant  from 
that  aft  of  parliament* 

Per  Curiam,  ,  Judgment  for  the  Plaintiff 
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1 803; 
Nov.  %Z\h, 

Collins  v.  Jacobs.  J^g:,,,- 

I^he  Defendant  having  obtained  a  rule  nifi  for  changing  the  *   ***' ..    . 
^  •/  o   ^  An  application 

venue  from  London  to  Ifettl,  in  an  action  for  goods  ibid  and  to  change  the 

delivered,  upon  the  ufual  affidavit,  that  the  caufe  of  a&ion  arofe  1*"%*  fa™-Am 
in  the  latter  county,  and  not  elfewhere ;  Lens  Serjt.  on  the  part  aclion  tor  goods 
Of  the  Plaintiff,  produced  an  affidavit,  ftating,  that  the  goods  ^uand  d**«~ 
were  ibid  and  delivered  at  Rotherhithe,  in  the  county  of  Surry;  affidavit  that  the 
and  this  he  contended  being  an  anfwer  to  the  affidavit  on  which  JJj£  «  if  «d 
the  venue  had  been  changed,  inafinuch  as  it  falfified  the  mate-  not  eifewbere, 
rial  allegation  of  the  caufe  of  a&km  having  arifen  in  the  county  JJJ7  ^f Jj«SfoV 
of  £m/  and  not  elfewhere,  fuperfeded  the  neceffity  of  an  under-  an  affidavit  that 
taking  to  give  material  evidence  in  London.     He  cited  the  cafe  foy*t  c*'*cr* 
of  CaUiand  v.  Champion,  7  71  J?.  205.,  where  the  Defendant,  in 
an  a&ion  upon  a  life  infurance,  having  changed  the  venue  from 
Middlefex  to  London,  the  Plaintiff  was  allowed  to  bring  it  back, 
en  producing  an  affidavit  that  the  peribn  whofe  life  was  injured 
died  in  Scotland.     He  obferved,  that  the  practice  of  this  Court 
had  been  underftood  to  differ  from  the  cafe  of  CaUiand  v.  Cham- 
pion, but  infilled,  that  as  a  Plaintiff  in  a  tranfitory  aftion  has  a 
Tight  to  try  his  caufe  in  any  county  in  which  he  thinks  proper, 
unlefs  the  Defendant  will  remove  the  venue  into  the  county 
'where  the  caufe.  of  aclion  really  arofe,  the  Plaintiff  ought  not 
to  be  deprived  of  that  benefit  by  an  affidavit  which  appears  to 
be  falfe ;  and  he  added,  that  it  was  impoffible  for  the  Plaintiff, 
in  this  cafe,  to  retain  the  venue  on  the  ufual  undertaking,  be- 
caufe  he  admitted  that  Surrp  was  the  county  where  the  material 
evidence  was  to  be  found,  the  goods  having  been  fold  and  deli- 
vered there. 

BajfUy  Serjt.  confrd,  iniifted,  that  by  the  pra&ice  of  this 
Court  an  undertaking  was  necefiary,  and  relied  on  the  cafe  of 
french  v.  Coppinger,  1  H.  EL  2 16.,  where  the  Defendant  having 
obtained  a  rule  for  changing  the  venue  from  London  to  Corn* 
Wail  on  the  ufual  affidavit,  the  Plaintiff  fliewed  cauie,  and  pro- 
duced an  affidavit,  ftating  that  the  a£tion  was  for  money  lent  in 
London,  but  the  Court  refuted  to  bring  back  the  venue,  without 
an  undertaking  to  give  material  evidence  in  London. 

Onflow  Serjt.  amicus  atrial,  mentioned  the  cafe  of  Roland 
ihKnappj  Hill.  41  Geo.  3.  in  this  court,  where  the  Defendant,  in 
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1 803.  an  action  for  words,  having  obtained  a  rule  nifi  for  changing  the 
venue  from  London  to  Bcrkjhire  on  the  ufual  affidavit,  the  Plain- 
tiff produced  an  affidavit^  ftating  that  the  action  was  commenced 

Jacobs.  for  words  fpoken  in  Oxfordjltire  as  well  as  Berk/hire,  and  the 
Court,  after  fome  confideration,  held,  that  notwithftanding  the 
practice  of  the  King's  Bench,  the  practice  of  this  court  requir- 
ed that  the  Plaintiff  mould  undertake  to  give  material  evidence 
in  the  county  where  he  had  laid  the  venue. 

Cur*  adv.  vulf. 
Lord  Alvanley  Ch.  J.  now  faid ;  The  Defendant  in  this 
cafe  having  moved  to  change  the  venue,  on  the  ufual  affidavit 
that  the  whole  caufe  of  action  arofe  in  Kent,  and  not  elfewhere^ 
the  Plaintiff  does  not  oppofe  this  application  in  the  ufual  way, 
by  undertaking  to  give  material  evidence  in  the  county  where 
the  action  was  brought,  but  meets  the  affidavit  of  the  Defend- 
ant by  an  affidavit  that  the  whole  caufe  of  action,  fo  tar  from 
arifing  in  Kent,  arofe  for  goods  fold  and  delivered  in  Surry. 
The  qucftion  is  whether  this  affidavit  be  a  fufficient  anfwer  to 
the  Defendant's  application  ?    It  has  been  decided  by  the  Court 
of  King's  Bench,  that  if  a  Defendant  apply  to  change  the  venue 
on  the  ufual  affidavit,  it  is  a  fufficient  anfwer  to  fuch  applica- 
tion, for  the  Plaintiff  to  fliew  that  the  caufe  of  action  arofe  in 
more  counties  than  one,  though  he  will  not  undertake  to  give 
material  evidence  in  the  county  where  the  action  is  laid.    Tbe 
cafe  of  Cattiand  v.  Champion  is  directly  to  this  effect.     It  wis 
faid,  however,  that  whatever  the  practice  of  the  King's  Bench 
might  be,  yet  that  the  practice  of  this  court  is  otherwife :  and 
two  cafes  have  been  mentioned,  namely,  French  v.  Coppinger, 
and  Baland  v.  Knapp.     The  former  of  thefe  cafes,  however, 
proves  nothing  more  than  this ;  that  when  the  Plaintiff  refito 
the  Defendant's  application  to  change  the  venue,  by  infilling 
that  the  caufe  of  action  arofe  in  the  county  where  he  has  laid 
it,  the  Court  will  not  permit  him  to  do  fb  merely  by  affidavit, 
but  will  require  from  him  an  undertaking  to  give  material  evi- 
dence in  that  county.     The  other  cafe,  though  it  certainly  hai 
more  application  to  the  point  in  difpute,  only  eftablifhes  that 
applications  to  change  the  venue  are  entirely  fubject  to  the  di£ 
x   cretion  of  the  Court,  who  will  make  fuch  rules  as  may  be 
found  beft  adapted  to  the  attainment  of  juftice.     On  looking 
into  the  papers  in  that  cafe,  I  perceive  that  the  application  waa 
made  in  an  ifTuable  term,  and  that  although  the  Court  did  not 
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allow  the  venue  to  remain  where  it  was  originally  laid,  yet  that         1803. 
they  did  not  permit  the  Defendant  to  carry  it  into  Be?t$/hire      ■ 
according  to  the  terms  of  his  application ;  but  by  a  fort  of  com-  "I" 

promife,  dire&ed  that  it  fliould  be  carried  into  Oxford/hire,  it  Jacobs. 
appearing  that  the  words  were  fpoken  at  two  places  very  near 
to  each  other,  viz.  Abingdon  and  Oxford.  In  that  cafe,  there- 
fore, the  Plaintiff  was  enabled  to  obtain  his  judgment  as  foon  as 
if  the  caufe  had  been  tried  in  London.  If  any  inconvenience 
would  be  occafioned  in  this  cafe  by  the  trial  of  the  caufe  in 
London,  we  might  perhaps  be  induced  to  purfue  the  fame  courfe 
which  was  adopted  in  Molandv.  Knapp;  but  here  the  whole 
caufe  of  a&ion  having  arifen  at  Rotherfiithe,  the  convenience  of 
both  parties  requires  that  the  caufe  fhould  be  tried  in  London. 
Let  us  confider  the  ground  of  thefe  applications  to  the  Court. 
The  ftatute  of  the  4  H.  4.  c.  1 8.  dire&s,  that  all  attornies  fhall 
fwear  to  make  no  fuit  in  a  foreign  county ;  and  greqt  jealoufy 
prevailed  at  common  law  refpe&ing  the  trial  of  caufes  except 
by  a  jury  de  vicineto.  But  all  that  is  now  at  an  end  with  re- 
fpcnSl  to  tranfitory  a£Hons,  and  the  Courts  hold  themfelves  at 
liberty  to  permit  a  Plaintiff  to  bring  his  a&ion  wherever  he 
thinks  proper,  under  certain  restraints.  If  it  appear  that  the  ^ 
whole  caufe  of  a&ion  arofe  in  one  county,  the  Defendant  is  al- 
lowed of  courfe  to  remove  the  venue  into  that  county ;  and  if  the 
caufe  of  adion  arofe  in  more  counties  than  one,  though  the  De- 
fendant has  no  right  to  remove  the  venue  of  courfe  into  either 
of  thofe  counties,  yet  if  juftice  can  be  better  obtained  by  a  trial 
in  one  of  thofe  counties  than  in  the  county  where  the  Plaintiff 
has  brought  his  a&ion,  the  Court  may  permit  the  venue  to  be 
removed  into  either  of  thofe  counties.  If  the  pra£Uce  of  this 
court  had  been  otherwife,  I  fhould  certainly  have  followed  it  in 
the  decifion  of  this  cafe,  but  I  fhould  have  inclined  for  the  fu- 
ture, to  render  the  practice  of  both  the  courts  uniform.  At  pre- 
fent,  however,  no  difcordancy  appears :  and  as  it  has  been  fworn. 
that  the  whole  caufe  of  a&ion  did  not  arife  in  the  county  of 
Kent 9  we  think  that  fufficient  caufe  has  been  fhewn  why  the 
venue  fhould  remain  where  it  has  been  laid.  • 

Per  Curiam,  Rule  difcharged. 
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mediately  bring  an  aftipn  againft  the  drawer  upon  the  bill.  1803. 
This  was  determined  in  Milford  v.  May$r9  Doug.  55. ;  and  the 
fame  point  had  been  before  ruled  in  Bright  v.  Furrier,  Bull. 
N.  P.  269.  Ed.  2.  The  principle  upon  which  thofe  cafes  pro-  Solomon*©*. 
ceeded  was,  that  there  was  a  condition  annexed  to  the  bill  that 
it  fhould  be  accepted,  on  the  failure  of  which  condition  the 
holder  was  entitled  to  fue  the  drawer  upon  the  bill.  So  in  this 
cafe,  the  Defendant  not  having  performed  the  condition  an- 
nexed to  the  contraft  of  fale,  the  Plaintiff  is  entitled  to  fue  him 
for  goods  fold  and  delivered.  In  Stedman  v.  Gooch>  Eft).  N.R.* 
Cq/l  vol.  1 .  p.  5.  Lord  Kenyan  ruled,  that  though  a  creditor 
who  takes  a  bill  payable  at  a  future  day  cannot  commence  an 
aftion  for  the  original  debt  until  that  period  has  expired,  yet 
that  if  the  bill  be  of  no  value,  as  if  it  be  drawn  on  a  perfon  who 
has  no  eflefts  of  the  drawer,  the  creditor  may  treat  it  as  wafte 
paper,  and  refort  to  his  original  demand.  If  then  a  creditor 
may  under  fuch  circumftances  confider  a  note  as  wafte  paper, 
and  refort  to  his  original  demand,  why  may  not  a  vendor  who 
has  agreed  to  take  in  payment  an  acceptance  at  two  .months, 
and  who  is  refufed  fuch  acceptance,  refort  to  his  demand  for 
the  price  of  the  goods  fold  and  delivered  ? 

Bayley  and  Lens  Seijts.  in  fupport  of  the  rule.  Although  the 
Plaintiff  in  this  cafe  might  have  maintained  an  aftion  on  the 
fpecial  contraft  before  the  expiration  of  the  two  months,  he  was 
not  entitled  to  foe  as  for  goods  fold  and  delivered.  The  con- 
traft entered  into  by  the  Defendant  was  to  purchafe  goods  of 
the  Plaintiff,  to  be  paid  for  by  a  bill  at  two  months.  There 
was  no  contraft  to  pay  for  the  goods  in  any  other  way.     It  was  N 

toof  a  ready-money  contraft,  with  time  given  for  the  payment, 
but  a  contraft  for  a  fpecial  payment;  and  there  was  nd  other 
ground  of  aftion  than  the  Defendant's  refofal  to  accept  the  bill. 
It  is  true  that  the  holder  of  a  bill  may  maintain  an  aftion  againft 
the  drawer,  if  acceptance  be  refttfed  before  the  expiration  of 
£he  time  mentioned  in  the  bill :  but  in  fuch  cafe  the  aftion  is  a 
fjpecial  aftion,  for  the  bill  itfelf  it  b  fpecial  contraft,  whereby 
the  drawer  undertakes  that  the  bill  fhall  be  accepted  and  paid 
when  due.  On  refofal  of  the  drawer  to  accept  there  is  a  breach 
of  the  contraft,  and  confequently  an  immediate  right  of  aftion 
accrues.  The  cafe  of  Stedman  v.  Gooch  is  perfeftly  diftinguifh- 
able  from  the  prefent  It  was  no  part  of  the  original  contraft 
between  the  parties  in  that  cafe  that  the  debt  fhould  be  paid  by 
the  bills  of  exchange. in  queftion,  but  they  were  given  in  dif- 
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tered  into  by  the  parties,  and  from  the  argument,  that  the        1803.. 
Plaintiff* is  premature  in  his  action  for  goods  ibid  and  delivered      ■•■ 
before  the  expiration  of  the  two  months.    I  was  inclined  at  firft         utton 
to  hope  that  we  might  hold  the  Plaintiff  at  liberty  to  recover  on   Solo  mom  son. 
this  count,  as  if  there  had  been  no  fpecial  agreement.    If  goods 
be  fold  and  delivered  without  any  fpecial  agreement,  the  law 
implies  a  general  undertaking  to  pay  for  (he  goods,  on  which 
an  indebitatus  affumpjit  will  lie.     It  appeared  to  me,  that  if  the 
fpecial  agreement  in  this  cafe  could  be  confidered  as  a  collateral  * 

agreement,  the  Plaintiff  might  ftill  be  entitled  to  recover  on  the 
general  counts ;  for,  if  the  tranfa&ion  between  the  parties  could  • 

be  confidered  as  a  contract  for  the  fale  of  goods,  with  this  con- 
dition, that  if  the  purcliafer  would  give  a  bill  at  two  months 
he  fhoukl  have  two  months'  credit ;  then,  as  the  condition  had 
not  been  complied  with,  the  Plaintiff  might  be  remitted  to  lug 
original  right  of  action  for  goods  fold  and  delivered.     All  the 
cafes  cited  are  of  this  fort.     In  Stedman  v.  Gooch  there  was  an 
antecedent  debt  due  from  the  Defendant  to  the  Plaintiff  before 
the  latter  received  the  promiffory  notes,  which  proved  of  no 
value.     Before  the  tranfa&ion  refpe&ing  the  notes  took  place 
there  was  a  complete  fubfifting  contract,  under  which  the  De- 
fendant was  bound  to  pay  immediately;  after  this  he  obtained 
further  time  on  giving  the  proniifibry  notes,  and  as  the  condi- 
tion on  which  the  time  was  .given  was  not  performed,  in  confe- 
quencd  of  the  notes  turning  out  to  be  of  no  value,  Lord  Ken- 
yon  thought  that  the  Plaintiff  was  entitled  to  maintain,  his  ac- 
tion for  goods  fold  and  delivered.     The  cafes  of  Puchford  v. 
Maxwell,  6  T.  R.  52.  and  Owen/bn  v.  Morfe^  7  T.  JS. 4S4.  are  of 
the  fame  fpecies.     It  appeared  to  me  that  the  conduct  of  the 
Defendant  might  perhaps  be  confidered  in  the  nature  of  a 
fraud.     If  a  man  prevail  upon  another  to  deliver  goods  to  him 
upon  an   undertaking  to  do  fbmething  elfe  as  a   fatisfa£lion 
for  the  price  of  the  goods,  and  afterwards  refiife  to  perform  his 
part  of  the  agreement,  there  feems  to  be  no  injuftice  in  holding, 
that  he  has  repudiated  the  contract  by  refuting  to  comply  with 
its  conditions,  and  that  the  law  may  infer  an  undertaking  to 
pay  for  the  goods  which  he  has  received ;  arid  certainly  confi- 
derable  inconvenience  may  arife  from  the  contrary  do&rine;  , 
for,  if  a  vendor  be  bound  to  bring  an  action  on  the  fpecial  un- 
dertaking, his  remedy  will  not  be  fb  effectual  as  if  he  bring  his 
a&ion  for  goods  fold  and  delivered,  becaufe  in  fiich  cafe  the 
Defendant  cannot  be  holden  to  bail  without  a  Judge's  order. 
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1803.        Thefe  were  the  impreffions  on  my  mind  when  the  point  was 

firft  ftarted,  and  I  fhould  have  been  glad  if  the  law  would  hive 

DqTTOK  warranted  me  in  giving  them  effe&.  Indeed,  the  fame  argur 
Solomon  ton.  ments  iecm  to  have  weighed  with  Lord  Ellenborough,  in  the 
cafe  of  Mujfen  v.  Price,  who  accordingly  there  delivered  his 
opinion  in  favour  of  the  Plaintiff.  But  the  decifion  in  that  cafe 
governs  the  prefent,  the  majority  of  the  Judges  having  there 
determined,  that  the  a&ion  could  not  be  commenced  before 
the  expiration  of  the  period  which  the  bills  had  to  run.  What- 
ever doubts  therefore  I  may  have  entertained  refpe&ing  the 
rule  which  ought  to  be  adopted,  I  cannot  fet  up  my  judgment 
againft  a  decifion  of  the  Court  of  King's  Bench)  which  is  pre- 
cifely  in  point.  It  was  faid,  indeed,  in  that  cafe,  that  at  the 
expiration  of  the  period  which  the  bills  had  to  run  an  a&ion  of 
indebitatus  ajfumpjit  would  lie.  But  I  fhould  recommend  to  any 
perfbn  bringing  his  a&ion  under  fuch  circumflances,  to  declare 
on  the  fpecial  agreement  as  well  as  on  the  general  count,  for  I 
entertain  great  doubts  whether,  even  at  the  end  of  the  two 
months,  an  indebitatus  qffimpfit  will  lie,  if  it  does  not  lie  before 
the  expiration  of  that  period.  If  this  matter  had  been  res  in* 
tegra,  I  fhould  have  agreed  in  the  opinion  delivered  by  Lord 
JBUenboroughj  that  the  a&ion  was  properly  conceived,  but  die 
law  being  once  fettled,  no  material  inconvenience  can  refill! 
from  adhering  to  the  rule  which  has  been  laid  dawn.  My 
Brother  Rooke,  who  ruled  otherwife  at  Lanca/ler,  is  perfe&Iy 
fktisfied  with  the  decifion  of  the  Court  of  King's  Bench ;  and 
my  Brother  Chttmbre,  previous  to  the  cafe  of  Muffin  v.  Price, 
had  ruled  the  fame  point  at  York  in  the  fame  way  as  the  Court 
of  King's  Bench  have  decided.  My  two  Brothers  therefore 
both  now  concur  in  that  opinion,  and  we  all  think  that  a  noo- 
fuit  muft  be  entered* 

Rule  abfohte- 
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Rogers  v.  Sir  Gervas  Clifton,  Bart.  Nmfm  26tb- 

J  Efr  Caf.  14* 

rpHis  was  an  a&ian  on  the  cafe.     The  firft  count  of  the  decla^  Although  a 
-*-    ration  ftated,  that  the  Plaintiff,  before  the  committing  the  ""^tli1?^  m 
grievance,  Sfc.  had  been  retained  and  employed  in  the  fervice  of  prove  the  truth 
the  Defendant  as  his  butler  and  fervant,  and  in  that  capacity  °f a  chbara5er 
'    had  behaved  with  due  integrity,  good  temper,  activity,  and  ci-  a  perfrn  applying 
vility,  and  never  was  fufpe&ed  to  have  been  bad  tempered,  fazy,  J^1.11 • chmatr 
or  impertinent,  by  means  whereof  the  Plaintiff  had  not  only  yet  if  heoffid- 
gained  the  good  opinion  of  his  neighbours,  but  had  fupported  ^^mfooniua 
t    himfelf,  and  would  thereafter  have  fupported  himfelf  by  his  in-  of  the  (errant  to 
1    duftry  in  the  fervice  of  his  matter,  had  not  fuch  grievances  been  ja^^"*"* 
committed  as  thereinafter  mentioned ;  and  that  the  Plaintiff  at  vent  him  giving 
the  time  of  fuch  grievances  had  quitted  the  Defendant's  fervice*  ^aw^nluiitn 
j    and  had  been  recommended  to,  and  was  likely  to  be  retained  himfelf  upon  ap- 
sl    and  employed  by  and  in,  the  fervice  of  one  William  Hand,  clerk,  ^Jaer^ive 
•    for  certain  wages  to  be  paid  to  him;  yet  that  the  Defendant  the  fervant  a  bad 
well  knowing,  %c.  but  contriving,  Sfc.  to  injure  the  Plaintiff  in  ^thof!Jhkhh« 
his  character,  and  to  bring  him  into  public  fcandal  among  his  is  not  able  to 
neighbours,  and  particularly  with  the  find  William  Hand,  and  j^e/ro^ j^ 
to  caufe  it  to  be  fufpe&ed  and  believed  that  the  Plaintiff  was  circumfhince*  in- 
not  fit  to  be  employed  as  a  fervant,  and  that  he  was  bad  tern-  £e m^fteYfnalf 
pered,  and  a  lazy  and  impertinent  fellow,  and  thereby  to  pre-  aaion  againft 
Tent  the  faid  William  Hand  from  retaining  and  employing  him  ^™L  y    e 
in  his  fervice,  as  he  otherwife  might  and  would  have  done,  and 
to  vex,  harafs,  S?c.  falfely  and  malicioufly  did  compofe  and  pub- 
lifh  a  certain  falfe  and  fbandalous  libel  of  and  concerning  the 
laid  Plaintiff  as  fuch  fervant  as  afbrefaid,  containing  atnongft 
other  things  certain  falfe  and  malicious  matter  concerning  him 
as  fuch  fervant  as  afbrefaid,  in  fubftance  as  follow;  that  is  to  ffy» 
«*  He"  (meaning  the  Plaintiff)  "  is  a  bad-tenipered,  lazy,  im- 
pertinent fellow ;"  thereby  meaning  that  the  Plaintiff  was  not  fit 
to  be  employed  in  the  capacity  of  a  fervant     The  fecond  count 
was  alfo  for  publifhing  a  libel  containing  the  following  words* 
"  that  he,  the  Defendant,  wifhed  he  had  never  taken  the  Plain- 
tiff into  his  houfe,  as  he  was  a  bad-tempered,  lazy,  and  imper- 
tinent fellow/9  ,  The  third  eount  ftated,  that  before  the  com-  . 
mining  the  grievances,  <Jt?.  the  Plaintiff  had  been  retained  and 
employed  by  and  in  the  fervice  of  one  Mr.  Holland  as  his  fer- 
vant, 
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•«  Sir,  1803. 

"  In  anfwer  to  your's  which  came  to  hand  yefterday,  beg      — — — 
leave  to  acquaint  you  that  Thomas  Rogers  did  not  live  with  me         °„.  * 
fix  months*  as  he  has  told  you,  and  wilh  I  had  never  taken  him      Curro*. 
into  my  houfe,  as  he  is  a  bad- tempered,  lazy*  impertinent  fel- 
low, and  has  given  me  a  great  deal  of  trouble,  as  I  was  obliged 
:    to  fend  an  officer  from,  the  Marlbro'-fireet  police  office  to  put 
:   Jiim  and  his  things  out  of  my  houfe,  and  alio  to  employ  Mr. 
1   fiarnet  my  attorney  of  Suho  Square^  to  fettle  his  wages,  as  I  look* 
1    upon  it  he  will  take  any  advantage  he  can.  / 

i  "  I  am,  Sir,  your  molt  obedient  humble  fervant, 

1  «  Gervas  Clifton." 

1        Upon  receipt  of  this  letter  Mr.  Hand  refiifed  to  take  the  - 
\  Plaintiff  into  his  fervice.     It  appeared  that  Mr.  Holland  never  x   • 
:;  .was  applied  to  for  a  character  of  the  Plaintiff  after  the  commu- 
i  nication  made  to  him  by  the  Defendant,  and  Mr.  Holland  itated, 
j  that  without  fuch  communication  he  (hould  have  declined  giving 
4  another  character  to  the  Plaintiff.     The  Plaintiff  alio  proved 
by  fervants  of  the  family,  that  while  in  the  Defendant's  fervice 
he  had  conduced  himfelf  well,  and  that  no  complaints  of  the 
t  nature  aicribed  to  him  in  the  Defendant's  letter  had  all  that  time 
H  exifted.     The  jury  found  a  verdi£t  for  the  Plaintiff  with  20/. 
i  damages,  but  liberty  was  referved  to  the  Defendant  to  move  to 
have  a  nonfuit  entered. 

Accordingly  a  rule  niji  having  been  obtained  on  a  former 

Shepherd  and  Williams  Serjts.  now  fliewed  caufe.      It  may 

be  admitted  as  a  general  proportion,  that  where  words  are 

■  ipoken  or  written  by  a  mailer  of  a  fervant,  or  communicated  in 

confidence,   no  a£tion   can  be  maintained   for   fuch   words, 

though,  under  other  circumftances,  the  words  wtuld  be  aftion- 

able ;  for  in  fuch  cafes  the  fituation  of  the  party  {peaking  or 

writing  rebuts  the  inference  of  malice.      To  this  exent  only 

proceed  the  cafes  of  Edmonfon  v.  Steven/bn>  Ball.  N.P.  p.  8.,  and 

1    Weatherjlon  v.  Hawkins,  1  T.  It.  1 10.     But  if  it  appear,  from 

'    the  circumftances  of  the  cafe,  that  the  words  were  malicioufly 

1    ipoken  or  written,  then  an  a£Hon  lies  again  ft  the  mailer ;  for 

'    then  he  does  not  fall  within  the  principle  of  the  excepti;<i,  which 

exempts  a  mailer  from  the  fame  liabilities  as  other  per/ons,  on 

(    account  of  the  occafipn  which  induces  them  to  ipeak  or  write 

reipe&ing  the  chara&er  of  fervants  and  the  motives  which  are 

fuffered  to  influence  their  conduit*    Had  nothing  appeared  in 

this 
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1     this  cafe  was  properly  fubmitted  to  the  jury,  ftill  it  may  be  coo*       1 803. 

I     tended  that  the  fads  do  not  warrant  the  jury  in  having  drawn 

1     that  inference  of  malice*  which  can  alone  fupport  the  verdi&*  *°*"* 

t  Lord  Alvanley,  Cb.  J.  I  feel  great  anxiety  in  this  cafe,  Cunon. 
v  that  the  public  fliould  not  be  led  into  any  falfe  notions  refpe&- 
a  ing  the  grounds  of  our  decifion,  by  any  incorre6l  ftatement  of 
-  what  pajflfes  in  this  place.  Indeed,  the  hand-bill  (a)  which  was 
|t  brought  to  our  notice  when  the  rule  now  under  confederation 
was  moved  for,  and  the  authors  of  which,  had  it  been  regularly 
PI  before  the  Court,  we  flioukl  have  animadverted  upon  very 
fc  fbverely,  increafes  that  anxiety  which  the  general  importance  of 
the  queftion  itfelf  to  the  public  is  fufficient  to  excite.  If  it  were 
to  be  underilood,  that  whenever  a  mafter  gives  a  bad  character 
to  a  fervant  who  has  quitted  his  iervice,  he  may  be  forced  by 
T  the  fervant,  in  justification,  of  fuch  his  conduct  as  a  mailer,  t*> 
prove  the  particulars  which  he  has  ftatedreipe&ing  the  {ex  vaat» 
it  would  be  irnpoffible  for  any  softer  fo  understanding  the  law 
(at  leaft  with  any  regard  to  his  own  fafety),  to  give  any  cha- 
racter but  the  raoft  favourable  to  a  fervant,  and  consequently 
irnpoffible  for  a  fervant,  not  entitled  tp  the  raoft  favourable 
t  chara&er,  to  obtain  any  new  place.  In  the  two  cafes  of  JSrf- 
mon/bn  v.  Steven/an  and  Weather/lou  v.  Hattokins*  the  Uw  upon 
this  fubje&  appears  to  me  to  be  laid  down  as  clearly  as  can  fa* 
1    wifhed.      Unqueftionably,    the  mafter  who  has  given  a  bad 

*  character  of  a  fervant  to  perfons  enquiring  after  his  chara&er*  it 

*  not  bound  to  fubftantiate  by  proof  what  he  has  laid ;  but  it  it 
\    equally  clear  tlr.it  the  fervant  may,  if  he  can,  prove  the  chara&er 

to  be  falfe ;  and  the  queftion  between  the  mafter  and  fervant  will 
m  always,  in  fuch  cafe,  be,  whether  what  the  former  has  fpokaii 
m  refpctSling  the  latter  be  malicious  and  defamatory?  In  this  cafe 
4  we  are  to  confider  whether  the  evidence  adduced  by  the  Plain* 
c*  tiff  was  fufficient  to  be  left  to  the  jury,  and  whether  it  warranted 

*  the  refult  which  they  have  drawn?  [Here  His  Lordftup  ftated 

F     the  evidence.]    It  appears  then  that  the  Defendant  difinifled  th*     N 

*  Plaintiff  from  hb  fervice  refilling  to  allow  him  a  month's  wages*        ' 
r    to  which  the  latter  conceived  he  was  entitled.  In  confoquence  of 

V 

*          (a)  When  the  motion  wis  made  for  a  in  the  caufe  were  fee  forth,  the  important* 
6     new,  trial,  a  hand-hill  w%&  ibred  to  the  of  the  cife  ta  all  fervant*  ftated,  and  a 
Courr,  addrefTcd  to  fervants    in  .general,  fubfeription  for  carrying  on  the  caufe  re- 
sod   puhlilhed  by   the  Plaintiff  fince  the  qoefted* 
r      u'ul,  iu  wliich  all  the  previous  proceeding 
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ought  to  be  prote&ed  as  much  as  poffible  if  they  honeftly  di£   •     1803* 
charge  their  duty  in  fpeaking  of  the  chara&ers  of  thofe  fervants 
who  have  quitted  their  fervice. 

Rooke  J.  I  am  of  the  fame  opinion.  It  does  not  appear  Cuitok. 
to  me  that  fufficient  grounds  have  been  difclofed  to  induce  us  \ 
to  difturb  the  verdi&  in  this  cafe.  But  I  wifh  to  have  it  under* 
flood  as  my  opinion,  that  a  mafter  may  at  any  time,  whether 
afked  or  not,  {peak  of  the  chara&er  of  his  fervant,  provided 
that  he  fpeak  in  the  honefty  of  his  heart,  and  that  an  a&ion 
cannot  be  maintained  againft  him  for  fo  doing.  In  fupport  of 
this  opinion  the  cafe  of  Bell  v.  Thatcher,  Vent.  275.  may  be  re- 
ferred to,  where  Sir  Matthew  Hale  fays,  if  fiich  a&ions  could 
be  fupported  a  man  fhould  not  fpeak  difparagingly  of  a  cook 
or  a  groom  but  an  a&ion  would  be  brought.  At  the  fame 
time  mailers  are  not  warranted  in  fpeaking  ill  of  their  fervants 
from  heat  or  paffion.  If  this  cafe  relied  merely  on  the  letter 
written  to  Mr.  Hand  by  the  Defendant,  I  fhould  be  of  opinion 
that  the  a&ion  was  not  maintainable.     But  it  appears  that  the  < 

Plaintiff  and  Defendant  parted  in  anger  with  each  other,  and 
that  thereupon  the  latter  fent  officioufly  to  Mr.  Holland,  to 
ftate  to  him  what  he  thought  of  the  Plaintiff,  and  to  prevent. 
Mr.- Holland  from  giving  him  a  chara&er.  I  agree  with  my 
Lord,  that  the  Defendant  would  have  been  warranted  in  com- 
municating any  thing  of  a  criminal  nature  done  by  the  Plain- 
tiff which  had  come  to  his  knowledge.  But  the  charge  made 
againft  the  Plaintiff,  though  not  of  a  very  grievous  nature,  yet' 
was  juft  fufficient  to  prevent  his  getting  a  new  place,  and  was 
fiich  as  convinces  me  that  it  was  made  in  cdnfequence  of  the 
anger  conceived  againft  him  in  the  Defendant's  mind.  The  ' 
cafe  therefore  Hands  thus ;  the  Plaintiff  and  Defendant  parted 
in  heat  and  anger  with  each  other,  and  the  latter  has  given  the 
former  a  chara&er,  which,  from  the  evidence  in  the  caufe,  he 
does  not  appear  to  have  been  warranted  in  giving  him% 

Chambre  J.  I  own  I  cannot  entertain  a  doubt  refpe&ing  the 
line  of  condu&  which  the  Court  ought  to  purfue  upon  this  occa* 
lion.  I  not  only  think  we  are  bound  not  to  difturb  this  verdi&, 
but  I  will  add,  that  if  I  had  been  upon  the  jury  I  fhould  have 
concurred  in  the  verdi&.  Nor  do  I  think  we  can  at  all  take  into 
our  confideration  any  paper  which  may  liave  been  fince  publifhed 
by  the  Plaintiff;  though,  if  it  had  been  publifhed  before  the  trial, 
and  had  influenced  the  minds  of  the  jury,  that  would  have  been 

a  fufficient 
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brought  againft  a  man  for  warning  his  friend  reipe&ing  the  cir-,        1 803. 
cumftances  of  the  Plaintiff,  Pretty  Ch.  J.  dire&ed  the  jury,  that 
though  the  words  were  otherwife  a&ionable,  yet,  if  they  fhould 
be  of  opinion  that  they  were  not  fpoken  out  of  malice,  but  in      Cur-row. 
confidence  and  friendfhip,  and  by  way  of  warning,  they  fhould 
find  the  Defendant  not  guilty ;  which  they  did.    So  in  this  cafe, 
if  Sir  Gervas  Clifton  had  been  intimate  with  Mr.  Holland,  and 
had  gone  to  him  in  confidence  to  communicate  what  hadpaffed 
between  himfelf  and  the  Plaintiff  he  would  have  redeemed 
himfelf  from  the  imputation  of  malice.  t  But  that  does  not  ap- 
pear to  have  been  the  cafe  here.     What  is  there  in  the  nature 
of  the  charge  adduced  againft  the  Plaintiff  by  Sir  Gervas  Clif- 
ton wliich  required  fuch  officious  interference  on  his  part  ?    Had        » 
he  been  robbed  by  the  Plaintiff,  it  would  have  been  very  rea- 
fonable  that  he  fhould  go,  even  to  a  mere  ftranger,  to  tell  him 
what  in  common  honefty  he  would  have  been  bound  to  tell, 
and  to  warn  him  againft  taking  the  Plaintiff  into  his  houle. 
A  cafe  of  that  kind  would  have  excufed  the  Defendant ;  but  here 
the  charge  of  lazinefs  and  impertinence  was  of  too  flight  a 
nature  to  warrant  the  officious  interference  of  Sir  Geroas  Clif- 
ton, and  indeed  no  great  harm  would  have  enfued  from  the 
Plaintiff's  obtaining  another  place.     Had  the  cafe  rcfted  upon 
the  mere  circumftance  of  the  letter  written  by  the  I)efendant  to 
Mr.  Hand,  the  Plaintiff  could  not  have  fupported  his  a6lion 
without  proving  malice  in'  Sir  Geroas  Clifton.     But  it  does  not 
reft  on  that  alone ;  he  had  previoufly  told  the  fame  things  to 
Mr.  Holland  which  he  wrote  to  Mr.  Hand,  and  he  had  defired 
the  former  not  to  give  the  Plaintiff  a  charafter.     I  think  the 
inducement  to  Sir  Gervas  Clifton  to  do  all  this  was  the  quarrel 
which  had  taken  place  between  himfelf  and  the  Plaintiff*  at 
parting.     Confidering  therefore,  as  I  do,  the  quarrel  as  the 
real  caufe  of  the  charge  made  againft  the  Plaintiff,  and  feeing 
fo  much  officious  interference  cm  the  part  of  the  Defendant,  1 
am  quite  clear  we  ought  not  to  grant  a  new  trial. 

Rule  difcharged. 
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Die.  ift-  The  King  v.  Tayior. 

ifaferva^tre-  rpms  was  an  indi&ment  in  the  county  of  Middlefex,  again) 
h^erCinfSe  the  P^oner  William  Taylor,  for,  that  he,  being  the  few 
county  of  A%      vant  of  one  James  Barker,  did  receive  and  take  into  his  cot 


an  ^"fccount   t0<ty  certain  monies,  to  wit  ten  (hillings,  for  and  on  account  of 
for  it  in  the        his  faid  mailer ;  and  having  fo  received  and  taken  into  his  prf 


upon  to 
for  it 

there  deny  the    feffion  the  faid  Aim  of  money,  for  and  on.  account  of  his  ikid 

me,t lifted  ma^er»  *ie  t*ie  ***d  "^  ^*  fraudulently  and  felonioufly  did  embe* 
for  the  embez-  zle  and  fecrete  the  fame,  and  fo  did  (teal  from  his  faid  matter 
element  in  the     fa  Q££  fmn  cf  ten  (hillings,  the  money  of  the  faid  Jos.  Barker, 

for  whofe  ufe  and  on  whofe  account  the  fame  was  delivered  to, 
and  paid  into  the  poffefiion  of  the  faid  W.  T.  againft  the  form  of 
the  ftatute. 

At  the  trial  at  the  Old  Bailey,  before  Heath  J.  and  Tkomfim  R, 
it  appeared  that  the  profecutor  wasafifhmonger  in  Drury4aM, 
and  the  prifoner  was  his  fervant ;  that  on  the  27th  of  Augu/i  die 
prifoner  was  fent  with  100  herrings  to  Crof&Jbreet*  Blachfrianr 
road,  in  the  county  of  Surry,  to  a  Mrs.  Stevens,  who  had  agreid 
to  buy  them  for  ten  fbilUngs.  which  fhe  was  to  fend  back  by  the 
prifoner,  and  the  profecutor  told  the  prifoner  he  was  to  recent 
ten  (hillings  for  the  herrings ;  that  he  was  fent  with  them  about 
fix  o'clock  in  the  evening,  and  delivered  them  to  Mrs.  Stevem, 
who  paid  him  ten  (hillings  for  them,  and  the  prifpner  returned 
about  eight  o'clock,  when  his  mafter  afked  him  if  he  had 
brought  the  money ;  that  the  prifoner  faid,  No,  for  that  Mis 
Stevens  had  not  paid  him ;  that  he  never  accounted  for  tLe 
money ;  that  the  profecutor  paid  him  his  weekly  wages  (it  being 
on  a  Saturday),  and  that  the  prifoner  was  to  have  returned  od 
Monday  as  ufual,  but  did  not.  It  was  contended  on  the  put 
of  the  prifoner,  that  he  was  only  liable  to  be  indi&ed  in  tb» 
county  of  Surry,  where  the  money  was  received.  The  prifooer 
was  fouiid  guilty,  and  the  point  was  referved  for  the  opinion  of 
the  Judges. 

On  this  day  the  opinion  of  the  Judges  was  delivered  at  die 
Old  Bailey,  by 

Lord  Alvanlsy  Ch.  J.  At  the  trial  it  was  contended  that  un- 
der the  circumftances  of  this  cafe  the  prifoner  could  only  be  in- 
dialed  in  the  county  of  Surty.  The  prifoner,  however,  was  found 
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guilty,  and  the  queftion  was  referred  for  the  coniideration  of  the  1 803. 
Judges.  They  have  confidered  the  queftion,  and  are  iinani-  — i— ^ — 
moufly  of  opinion,  that  the  prifoner  has  been  rightly  convi&ed.  The  *IWO 
Tin's  is  the  fecond  cafe  which  has  Arifeh  tipbn  the  39  Geo.  3.  Taylor. 
c.  85.,  in  which  doubts  have  occurred  refpe&ihg  the  place  where 
the  offence  ought  to  be  charged'  to  have  been  committed.  The 
firft  was  the  cafe  of  77ie  King  v.  Hob/on,  tried  before  Mjr.  Jut 
tice  Chambre,  at  Shrew/bury,  in  the  county  of  Salop,  which  is 
reported  in  1  Eq/t's  P.  C.  Addenda,  p.xxiv.  In  that  cafe  the 
prifoner  had  received  the  money  in  the  county  of  Salop,  aiid 
denied  the  receipt  of  it  to  his  mailer  in  the  county  of  Staffbrd, 
and  when  lie  afterwards  wait  into  the  county  of  Salop  perfifted 
in  that  denial.  .The  refult  of  the  opinion  of  the  Judges,  as  ftated 
in  the  report,  was  this :  "  Moll  of  them  thought  that,  as  iti  the 
cafe  of  larceny  at  common  law,  fo  in  this,  where  the  ftatute  de- 
clared the  offence  to  be  of  the  fame  kind,  the  fubfequent.  coh- 
du£l  of  the  prifoner  in  not  accounting  to  his  mafter,  and  de- 
fying the  receipt  of  the  money,  was  evidence  to  fhew  that  the 
original  taking  was  with  intent  to  fecrete  and  embezzle,  and  fo 
to  fteal  within  the  meaning  of  the  ftatute:  and  the  mote  fo 
as  the  a&  of  fecreting  was  a  negative  a£k.  And  fome  confidered 
' '  that  the  offence  was  triable  if)  either  county,  as  referable  to  the 
original  taking  in  the  one,  and  the  not  accounting  but  denying 

*  the  receipt  when  called  upon  in  the  other."  If  any  doubts  could 
* '  arife  in  that  cafe,  they  certainly  do  not  occur  here.  In  that  cafe 
\   there  was  ftrong  evidence  that  the  prifoner  bfegan  to  determine 

*  to  eihbezzle  in  the  county  of  Salop,  and  there  was  likewifc  a 

*  .  clear  execution  of  that  determination  in  that  county,  though,  it 
-  was  fkid,  the  not  accounting  arofe  in  the  county  of  Stafford, 
t  until  which  it  might  be  argued  that  the  aft  of  embezzling  was 
%  not  complete.  The  Judges,  however,  were  of  opinion,  that  there, 
tf    was.fufficient  evidence  of  a  beginning  to  embezzle  in  the  county 

■  of  Salop  to  make  the  offence  triable  in  that  county.  In  the  pre-  . 

■  lent  cafe  no  doubt  can  be  entertained.'  The  prifoner  being  font  l 
over  Blackfriar 's-hidge  into  the  county  ofSuny,  there  received  4 

:  ten  (hillings  for  his  mafter.  The  receipt  of  that  money  was 
r  perfeftly  legal,  and  there  was  no  evidence  that  he  ever  came  to 
the  determination  of  appropriating  the  money  to  his  own  ufe 
until  after  he  had  returned  into  the  county  of  MiddLefex.  It 
was  not  proved  that  the  money  ever  was  embezzled  until 
the  prifoner  was  in  the  county  of  Middlefex.     In  cafes  of  this 
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that  the  iervant  lhould  deliver  over  to  his  x 
pieces  of  money  which  he  receives,  if  he  (ho 
cafion  to  pay  them  away.  In  fuch  a  cafe  as  i 
if  there  had  been  evidence  of  the  prifbnei 
money  on  the  other  fide  of  Blackfriar's-bridi 
cefiarily  confine  the  trial  of  the  offence  to  tl 
But  here  there  is  no  evidence  of  any  a£t  to 
within  the  ftatute  until  he  is  called  upon  bj 
count  When  called  upon  by  his  mafter 
money,  the  prifoner  denied  that  he  had  ever 
Was  the  firfl  a&  from  which  the  jury  could 
that  the  prifoner  intended  to  embezzle  the  m 
there  was  no  evidence  of  the  prifoner'  havir 
embezzle  in  the  county  of  Surryy  nor  could  t 
plete,  nor  the  prifoner  be  guilty  within  the  a 
to  account  to  bis  mafter.  We  are  therefor 
^  the  prifoner  was  properly  indi&ed  in  the  cc 

[Mr.  Juftice  Heath  was  abfent  during  the 
from  indifpofition.] 


KND    OP    MICHAELMAS    TElt 


CASES 


I804. 


ARGUED  and  DETERMINED 


IN 


THE  COURTS  OF  COMMON  PLEAS 


AND 


EXCHEQUER  CHAMBER, 


IN 


Hilary  Term, 


lit  the  Forty-fourth  Year  of  the  Reign  of  George  III. 


HAYNES  V.  BlRKS.  Jam.  47th. 

6  Eafi,  7. 

rT>HIS  was  an  action  brought  againft  the  Defendant,  as  in-  a  biif  indorfed 
X    dorfer  of  a  biU  of  exchange.  j^fb^he** 

The  caufe  was  tried  before  Rooke  J.  at  the  Wejlmin/ler  Sittings  holder  with  his 
after  laft  Michaelmas  Term,  when  it  appeared  that  the  bill  in  J£S&££ 
queftion,  which  was  indorfed  in  blank,  being  due  on  Saturday  the  and  *as  pnfem- 
iftof  October*  was  prefented  for  payment  about  two  o'clock  on  jt2tt525SdL 
that  day  at  the  houfe  of  the  acceptor,  by  a  clerk  of  MefTrs.  Wilkes  on  that  day. 
and  Co.  of  the  Poultry,  the  Plaintiff's  bankers,  in  whofe  hands  it  fg^Jfy 
had  been  placed  by  the  Plaintiff;  that  payment  being  refufed,  the  wu  noted  and 

again  prefented 
between  nine 
and  ten  in  the  evening  by  a  notary.    On  Monday  the  bankers  informed  the  holder  that  the  bill  vrai  dif- 
honoured,  who  on  Tut/thy  about  noon  gave  notice  to  the  indorfer.    The  holder  lived  at  Xnigbtflridgt, 
and  tlie  indorfer  in  Tottenham-Court  R*ad,    Held  that  this  notice  wat  fuffirient  to  tntitle  the  holder  to  re- 
cover againft  the  indorfer. 
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1 804.       bill  was  noted  and  again  prefented  between  nine  and  ten  in  the 

evening  of  the  fame  day  by  a  notary,  who  was  informed  that  the 

H/.YNES       acceptor  was  in  the  King's  Bench  prifon ;  that  the  bankers  on 

Birks.  Monday  the  3d  fent  the  bill  to  the  Plaintiff,  informing  him  that 
it  was  dilhonoured,  who  gave  notice  of  the  non-payment  to  the 
Defendant  on  Tuefday  the  4th  about  noon ;  that  the  Plaintiff 
lived  at  Knight/bridge,  and  the  Defendant  iji  Tottenham-Court 
lload.  On  this  evidence  it  was  objected  that  the  Defendant  was 
difcharged  for  want  of  notice  of  the  non-payment  being  given 
within  reafonable  time.  A  verdict  was  taken  for  the  Plaintiff 
-with  liberty  to  the  Defendant  to  move  that  a  nonfuit  fhould  be 
entered. 

Accordingly,  Befl  Serjt.  moved  for  a  rule  nifi.  The  bill  hal- 
ing been  dilhonoured  at  two  o'clock  on  Saturday  the  ift  of 
October,  notice  of  the  non-payment  fhould  have  been  given  to 
the  Defendant  on  Monday  the  3d  of  that  month  at  fartheft.  It 
was  exprefsly  laid  down  in  TindaU  v.  Brown,  1  TUB.  167.  that 
reafonable  time,  as  applied  to  bills  of  exchange,  is  a  queftienrf 
law ;  and  it  has  been  eftablilhed  by  feveral  cafes,  that  where 
the  parties  live  in  the  fame  town,  notice  muft  be  given  on  the 
next  day  at  fartheft,  and  where  they  do  not  live  in  the  fame 
town,  by  the  next  poft.  In  TindaU  v.  Brown*  the  note  having 
been  dif honoured  on  the  5  th  of  Oclober,  notice  given  on  the  7th 
was  holden  to  be  too  late.  And  in  Nichol/bn  v.  Gouihitty  2  H. 
BL  609.  the  fame  was  holden  where  the  note  became  due  on 
the  3d  of  06iober9  and  notice  was  not  given  till  the  6th.  TTie 
bill  therefore  having  been  dilhonoured  on  Saturday  the  1  ft,  and 
notice  not  having  been  given  till  Tuefday  the  4th,  fuch  notice  is 
out  of  reafonable  time,  even  conlidering  Sunday  as  no  day.  It 
is  no*anfwer  to  this  abjection  that  the  bankers  did  not  return 
the  bill  to  the  Plaintiff  until  Monday  the  3d,  for  if  they  have, 
been  guilty  of  neglect,  the  Plaintiff  muft  feek  his  remedy  againft 
them.  The  bill  having  been  dilhonoured  at  two  ct'clock  on 
Saturday )  it  was  the  duty  of  theWikers  immediately  after  noting 
it,  to  return  it  to  the  Plaintiff  the  fame  day.  The  indorfer  is 
not  to  be  prejudiced  by  the  circumftance  of  the  holder  having 
put  the  bill  into  the  hands  of  his  bankers,  for  in  Peach  v.  B&- 
ge/s,  cit.  1  T.  R.  407.  Lord  Mansfield  faid,  "  it  was  a  ftriS 
rule  of  law  that  notice  muft  be  given,  and  it  muft  be  adhered 
to  in  every  cafe.  The  bankers  can  only  be  cpnfidered  as  the 
agtnts  of  the  Plaintiff;  either-  therefore  they  fhould  have  given 
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due  notice  to  the  Defendant,  or  have  returned  the  bill  to  the       1804. 
Plaintiff  time  enough  to  have  enabled  him  fo  to  do.  "" 

The  Court  inclined  to  refufe  a  rule  to  fliew  caufe,  but  faid'        Av. 
they  would  mention  the  cafe  to  the  other  Judges,  and  intimate        Birr*. 
their  opinion  on  the  ntext  day. 

Accordingly,  Lord  Ahxmlty  Ch.  J.  on  the  next  day  faid,  In 
this  cafe  it  has  been  infifted  for  the  Defendant,  that  reafonable 
.    notice  was  not  given  to  him  of  non-payment  by  the  acceptor, 
and  two  cafes  have  been  cited  to,fhew  that  three  days  between 
the  non-payment  and  the  notice  is  too  much.     It  is  perfectly 
.    true,  that  in  each  of  thofe  cafes  three  days  did  intervene  be- 
tween the  non-payment  and  the  notice,  but  in  neither' of  thofe 
,,    cafes  is  it  ftated,  as  the  fa£t  is  irt  this,  that  the  laft  day  of  pay- 
',    ment  was  on  a  Saturday.    Reafonable  diligence  in  giving  notice 
,    according  to  the  courfe  and  habit  of  perfons  in  trade  is  abfo- 

*  Itftely  neceffafyV  and  no  exctife  can  be  accepted  if  fuch  reafott- 
,.   able  diligence' be  omitted,  unlefs  as  between  the  holder  and  the 

u  drawer j  wliere  the  latter  is  proved  to  have  had  no  effe&s  in  the 

5r  hands  of  the  acceptor.     We  lay  entirely  out  of  our  confident 

*  tiori  the  'tirfcumftance  of  the*  acceptor  being  in  the  King's  Bench 
.!  prifon,  arid  mean  to  decide  the  cafe  as  if  he  were  folvent.     It 

"*  has  been  argued,  that  the  bankers  were  the  agents  of  the  Plain-  » 

-  tif£  and  that  the*  Defendant  was  entitled  to  the  fame  notice  as  if 
f  the  bill  had  remained  in  the  PlairitifFs  hands.     We  have  con- 

w'1  •  verfed  with  fome  of  the  other  Judges  upon  this  point,  and  they- 

**  agree  with  us  in  thinking,  that  if  we  were  fb  to  deal  with  bills 

taI  of  exchange  in  the  hands  of  bankers,  we  fhould  put  an  end  to 

■*  the  pra6lice  of  employing  them  to  receive  payment  on  the  bills 

4  of  their  cuftdiners.     As  foon  as  the  banker  is  informed  of  the 

*f  non-payment  of  a  bill  it  becomes  lJis  bufinefs  to  acquaint  his 

=3;  principal  of  that  circumftance;  and  I  wifh  to  be  underftood  to 

>  '  lay,  that  if  a  bill  be  returned  to  a  banker  he  is  bound  to  give 

fc'  notice  to  his  principal  that  very  day,  if  he  can  do  fb  by  ufing 

■f  ordinary  diligence.     But  in  this  cafe  it  was  impolfible  for  the 

of  bankers  on  Saturday  night  to  give  notice  to  the  Plaintiff  fince 

'  the  bill  was  not  prefented  by  the  notary  till  between  nine  and 

afc  ten  o'clock.     On  Sunday  of  courie  they  were  not  bound  to  do 

*  x  fo.     And  on  Monday  they  did  apprife  the  Plaintiff  of  the  non- 

-  payment.     It  does  not  appear  at  what  time  on  Monday  the 
r ;     Plaintiff  received  the  notice.     The  Plaintiff  was  not  bound  to 

*    be  at  home  the  whole  of  the  day :  and  fuppofing  him  to  have 
Jr     returned  home  late  on  that  day,  he  was  not  bound  to  fend  a 
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1804.        fpecial  meffenger  to  the  Defendant;  if  he  informed  tVie  De- 

fendant  by  the  courfe  of  the  poft  it  is  fufficienk     Certainly  he 

AJNlk       was  bound  to  write  by  the  two-penny  poft  on  Monday,  and 

Bjrks.        fuppofing  him   to  have  done  fo,  the  Defendant  would  only 
receive  his  letter  on  Tucfday.     Now  it  appears  that  on  Tuefday 
he  did  receive  the  notice ;  and  we  cannot  fo  nicely  meafure  the 
minutes  as  to  confider  whether  the  precife  time  of  the  receipt 
correfponds  with  the  time  at  which  a  letter  fent  by  the  poft  on 
Monday  night  would  arrive.     The  cafe   of  Leftley  v.  Mills, 
4  T.  R.  1 70.  which  was  mentioned  at  the  bar  (a),  to  {hew  that 
the  bankers  could  not  give  notice  on  Saturday  becaufe  the  ac- 
ceptor had  the  whole  of  that  day  to  pay  the  bill,  does  not  fatisfy 
me ;  and  it  is  obfervable  that  the  opinion  thrown  out  by  Lord 
Kenyan  was  not  aflented  to  by  Mr.  Juftice  Butter.     The  two 
cafes  cited  in  fupport  of  this  application  were  Nicholfon  v.  Goih 
thitt  and  Tindal  v.  Brown.     In  the  former  cafe,  though  the 
bill  was  due  on  the  3d  of  October  it  was  not  presented  till  the 
6th,  though  all  the  parties  lived  near  each  other.     Lord  Chief 
Juftice  Eyre  was  of  opinion  that  under  the  circumftances  of 
that  cafe  notice  might  be  diipenfed  with.     But  from  that  cafe 
it  does  not  appear  that  the  day  on  which  the  bill  became  due 
was  a  Saturday,  and  that  it  was  prefented  fo  late  as  to  preclude 
the  pofiibility  of  giving  notice  on  that  day.     In   Tindal  t. 
Brown  the  Court  was  of  opinion,  that  a  whole  day  had  been 
improperly  given.      I  do  not  think  that  any  one  has  a  right  to 
complain  that  the  holder  of  a  bill  of  exchange  employs  a  banker 
to  receive  it,  nor  is  there  any  law  which  requires  notice  to  be 
given  witliin  any  certain  fixed  time.     Notice  need  not  be  given 
with  all  the  difpatch  that  can  poffibly  be  ufed,  but  it  niuft  be 
given  with  all  the  difpatch  that  can  reafonably  be  expected. 
Heath  and  Rooke  Js.  concurring, 

Bejl  Serjt  took  nothing  by  his  motion. 

1 

(a)  By  Orrjltw  Serjt.  who  had  been  Counfel  for  the  Plaintiff  at  the  trial. 
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Jarret  v.  Creasy.  7«*-3i*- 

^^IME  for  putting  in  bail  having  expired  on  the  30th  of  Time  far  puttm* 
T  in  bail  expired  oa 

January,  the  30th,De. 

Bejl  Serjt.  on  this  day  (the  3  ift)  moved  to  juftify.  fendmt  on  the, 

Shepherd  Seijt.  oppofed  tlie  juftification,   infifting  that  the  /Jftif^urft^it 

Plaintiff  was  entitled  to  the  cofts  of  moving  for  an  attachment  *?  *n»>uc«pr«- 

for  which  inftru&ions  had  been  given.  Held  that  the 

Bejl  urged  that  the  Defendant  was  at  liberty  to  juftify  bail  at  j^"**  w" 

any  time  before  the  attachment  was  obtained,  that  the  Plaintiff  coftaof preparing 

was  fufficiendy  apprized  by  the  notice  of  juftification  of  the  Do-  tJJ3|!!L?f  ** 

>     fendant's  intention  to  juftify  this  day,  and  that,  as  theCourt  never 

allowed  any  advantage  to  be  taken  of  the  priority  of  motion 

1     on  the  fame  day,  the  inftru&ions  for  the  attachment  ought  not1 

to  have  been  given. 

t        But  The  Court  thought  the  Plaintiff  was  entitled  to  the  cofts 

i    of  preparing  to  move  for  the  attachment,  fince  he  could  not  be 

;     certain  whether  the  Defendant  would  proceed  upon  his  notice 

1    of  juftification. 

Accordingly  Bejl  undertook  to  pay  thole  cofts,  and  was  al- 

•    lowed  to  juftify. 


HODGKINSON   V.    SNIBSON.  m& 

Oayley  Serjt  moved  for  a  rule  to  fhew  caufe  why  the  proceed-  The  Court  win 
^  ings  in  an  action  of  replevin  fhould  not  be  flayed  on  pay-  ceedingsin  re- 
ment  of  cofts  by  the  Defendant.  ,^«73ff£ 

The  declaration  was  general,  and  did  not  affign  any  fpecial  the  application 
damage.  The  Defendant  made  cognizance  as  bailiff  of  Pauljod-  ££***** 
drell  Efq.  lord  of  the  manor  of  Workfworth,  and  acknowledged 
dift raining  on  the  Plaintiff  as  conftable  of  the  townfhip  of  Crom- 
ford,  for  palfrey  rent,  to  which  feveral  pleas  in  bar  were  pleaded. 
The  Court  thought  that  both  parties  were  actors  in  replevin, 
and  that  the  Plaintiff  had  a  right  to  his  judgment. 
Bayley  took  nothing  by  his  motion. 
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m.  3<t.  Chalmers  and  Another  v.  Bell. 

if  t  Stvedifi  HFhis  was  an  a&ion  on  a  policy  of  insurance  on  goods  by  the 
(hip  Ke  in,ur^dr  A  fhip  Refolution,  warranted  Swedi/h  fhip  and  property,  at 
losing  port  in  and  from  the  Clip's  loading  ports  or  ports  in  the  Eqfl  India, 
»G^£f£  Petfa  China,  or  elfewhere  beyond  the  Cape  qfGdod  Hope  to 
and  part  of  the*  Qottenburgh,  with  liberty  to  touch,  flay,  or  trade,  at  all  ports  or 
rSSwAport  place8  what  and  wherefoever  on  this  and  at  the  other  fide  of 
in  the  B*ft  the  Cape  qfGodd  Hope',  as  intereft  fhould  appear.  Hie  caufe 
r^'c^oTre-  ***  tried  before  Lord  AlvanleyCh.  J.  at  the  Guildhall  Sitting! 
coyer, the *oy j*e  after  Trinity  Term  1 802,  when  the  jury  found  a  vefrdift  for  the 
veucfon'oNhe  "  Plaintiffs,  fubjeft  to  the  opinion  of  the  Court  upon  a  cafe* 
navigation  laws,    which  ftated  (among  other  things  not  material  to  the  point  upon 

Which  the  decifion  ultimately  turned)  that  the  Plaintiffs,  mer- 
.  chants  in  London,  were  agents  of  a  mercantile  fociety  called  the 
Swedi/h  Afiatic  Company,  refidebt  at  Gottmburgh  in  Sweden, 
and  ufing  the  firm  and  ftyle  o(  Anders  Anderfon  and  Co.  That 
in  1794;  this  fociety  having  engaged  Penddck  Neale,  «ri  Engli/h* 
man  by  birth  (but  who  had  obtained  letters  of  btifghferflrip  ifl 
Sweden)  in  the  double  capacity  of  captain  and  fbpercarga  of 
their  Swedi/h  fhip  the  Refoluiion,  fent  him  in  O&dber  179$  in 
this  fhip  to  India  upon  a  general  fpeculation,  for  the  purpofe 
of  traffic.  That  in  Che  profecution  of  this  adventure,  Captain 
Neale  having  been  at  Trantptibar  and  Manilla,  where  he  took 
in  thegreatefi  part  of  his  cargo,  arrived  at  Madras*  and  there 
obtained  of  the  two  Britifh  houfes  Kinder/ley,  Watts  and  Co. 
and  Latour  and  Co.  part  of  the  cargo  upctfi  which  the  policy 
was  efie&ed,  and  there  loaded  the  fame  on  board  the  Refolution. 
That  the  goods  Clipped  at  Madras  were  entered  and  cleared  at 
the  cuftom-houfe  of  that  port,  and  that  the  faid  fhip  was  likewife 
entered  inwards  and  cleared  outwards  at  the  fame  port.  That 
on  the  firfl  of  April  17973,  the  Refolution  failed  fixmi  Madras 
on  her  voyage  to  Europe,  having  oh  board,  as  part  of  her  cargo, 
the  good*  which  Had  been  purchafed  at  Madras,  and  alfo  the 
goods  taken  on  board  at  TranqueSar  and  Manilla  ;  and  that  on 
her  voyage  home  fhe  was  captured  by  a  French  privateer  and 
condemned. 

The  queflion  fot  the  opinion  of  the  Court  was,  Whether  the 
Plaintiff  was  entitled  to  recover  ? 

Lens 


Bill. 
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Lens  Serjt  for  the  Plaintiff.   The  only  queftion  is,  Whether,        1 804. 

as  part  of  the  goods  infixed  were  taken  on  board  the  BefdKdioft,      ' 

a  Swedi/h  veffel,  at  Madras,  the  voyage  is  to  be  confiderecf    2nd  /^q^ 
illegal,  as  being  in  contravention  pf  the  navigation  laws  1 2  Car.  2. ,         *• 
c.  1,8.  f.  1.  and  7  &  8  Will.  $  Mar.  c.  22.  JC2.   the  former  of4 
which  enafted,  that  "  No  goods  fhould  be  imported  into  or' 
exported  out  of  any  lands,  iflands,  plantations,  or  territories 
of  His  Majefty  in  Aft**  Africa,  or  America,  in' any  other  (hips 
but  fuch  as  belonged  to  the  people  of  England,  Ireland4,  Wales,' 
or  Berwick  upon.  Tweed,  .or  we're  01  the  built  of  and  belonging' 
to  any  of  the  faid  lands,  iflands,  plantations,  or  territories  ;'* 
and  the  latter,  that  "  No  goods  fhould  be  imported  into  or  ex- 
ported out  of  any  colony  or  plantation  of  His  Majefty  in  A/la, 
Africa,  or  America,  in  any  fhip  not  of  the  built  of  England  of 
Ireland,  or  the  faid  colonies  and  plantations,  and  wholly  owned 
by  the  people  thereof?"     This  queftion  is  fuppofed  to  have 
been  fettled  by  the  cafe  of  Morck  v.  Abel,  ante,  p.35. ;  but  th£ 
point  was  there  rather  taken  for  granted  than  decided,  the 
argument  having  turned  upon  the  right  to  recover  the  pre* 
mium,  fuppofing  the  infyrance  to  have  been  illegal.     It  may 
be  doubted,  however,  whether  the  above  provifions  of  the  na- 
vigation laws,  fo  far  as  they  relate  to  the  trade  of  foreigners, 
to  and  from  th4  Britijh  pofleffions  in  India,  were  not  repealed 
by  the  33  Geo.  3.  c.52.     The  138th  feftion  of  that  aft  having 
prohibited  in  general  terms  all  His  Majefty's  fubjefts  from  fend- 
ing the  produce  or  manufa6lures  of  the  Eafi  Indies  or  China  to 
Europe  in  any  other  manner  than  that  pointed  out  by  the  aft, 
it  is  provided  injC  1 39.,  that  the  faid  reftriftion  fhaU  not  pre-' 
elude  the  fervants  of  the  Company  or  free  merchants  from  buy- 
ing any  goods  in  India  and  felling  the  fame  again  in  India  to v 
the  fubjefts  of  foreign  ftates,  or  from  afting  as  agents  or  faftors~ 
in  the  importing  or  exporting,  buying  or  felling  goods  in  India 
for  or  on  the  account  bon4jide  of  any  foreign  company  or  any 
foreign   merchant;. and  by ^146.  fb  much  of  the  21  Geo.  3. 
£.65.  as  prohibits  the  fervants  of  the  Company,  or  other  BrtiiJK 
fubjefts  in  India,  from  lending  money  to  any  foreign  company/ 
or  foreign  Europeon  merchants,  or  to  purchafe  goods  in  India  for 
and  on  account  of  any  fuch  companies  or  merchants,  or  from 
being  concerned  in  lending  money  or  purchafing  goods  to  fur- 
nifh  any  fuch  companies  or  merchants  with  the  credit  of  fuch  hills 
of  exchange  as  are  mentioned  in  that  aft,  is  thereby  repealed. 

Thefe 
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1804.        Thefe  provifions  plainly  recognize  a  right  in  foreign  merchants 
to  import  and  export  to  and  from  India,  and  though  they  do 

^3  Another  not  *° terms  rePeal  the  operation  of  the  navigation  laws  with 
refpeft  to  foreigners  trading  to  India,  yet  they  mnft  be  con- 
sidered as  conferring  on  foreigners  the  right  of  that  trade  in 
which  they  authorize  Britt/h  fubje&s  to  affift  them.  It  is  true 
that  the  37  Geo.  3.  c.  1 1 7.,  which  exprefsly  authorizes  this  trade 
'  by  foreigners,  and  which  pafled  on  the  19th  of  July  1797, 
fubfequent  to  the  failing  and  capture  of  the  Re/blution,  is  not  a 
declaratory  but  an  ena&ing  ftatute.  Yet,  if  it  fhould  appear 
that,  according  to  the  true  conftru£Hon  of  the  33  Geo.  3.  c.  52. 
the  prohibitions  of  the  navigation  laws  were  already  done  away 
in  refpeft  of  foreigners  trading  to  the  Eq/i  Indies,  they  ought 
not  to  be  prejudiced  by  a  fuperabundant  a6l  of  the  Legiflature 
in  their  favour. 

Be/I  Serjt.  contra.  Though  the  provifions  of  a  fubfequent 
ftatute  may  operate  as  a  repeal  of  a  former  one  without  expreft 
words  for  that  purpofe,  yet  a  fubfequent  ftatute  never  can  have 
that  effe&,  unlefs  it  be  fo  inconfiftent  with  the  former  that  they 
cannot  ftand  together.  But  here  no  flich  inconfiftency  appears. 
Though  the  33  Geo.$.  authorizes  foreigners  to  buy  and  fell  in 
India,  it  does  not  authorize  them  to  export  commodities  in  any 
manner  different  from  that  to  which  all  exportation  from  that 
country  was  before  confined  by  the  navigation  laws.  In  the 
cafe  of  Merck  v.  Abel,  ante,  35.,  where  an  infurance  was  effe£ted 
upon  a  Dani/h  fhip  at  and  from  Bengal  to  Copenhagen,  and  it 
appeared  that  the  cargo  was  taken  on  board  at  Calcutta,  the 
voyage  was  admitted  to>be  illegal,  and  the  Court  held,  that  the 
infured  could  not  recover. 

Lord  Alvanley  Ch.  J.  Taking  it  for  granted  that  the  Eafi 
Indies  are  to  be  confidered  ds  Britt/h  colonies  within  the  meaning 
of  the  navigation  laws,  it  does  not  appear  to  me  that  the  claufes 
which  have  been  cited  from  the  33  Geo.  3.  go  the  length  of  re- 
pealing the  reftri&ion  of  thofe  laws  with  refpeft  to  the  Eafi  Indies. 
It  is  true  that  the  rigour  of  thofe  laws  had  been  confideraWy  re- 
laxed in  pra&ice  with  refpe&  to  the  Eajt  Indies  previous  to  the 
37  Geo.  3.,  but  the  laws  ftUl  remained  in  force.  The  do&rineof 
deftitution  has  no  exiftence  in  the  law  of  England,  though  it  has 
in  that  of  Scotland.  It  is  urged  that  the  claufes  of  the  3  3  Geo.  3. 
are  inconfiftent  with  the  provifions  of  the  navigation  a£b;  lor  it  is 
laid  that  the  Legiflature,  by  empowering  foreigners  totradetoand 

from 
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from  India,  have  authorized  them  to  carry  on  their  trade  in  thdr 
own  (hips.  But  the  Legiflature,  by  empowering  foreigners  to 
buy  and  fell  within  the  limits  of  the  Eajl  India  Company1  % 
charter,  without  being  fubje&  to  penalties,  are  not  to  be  confi- 
dered  as  having  repealed  any  part  of  thofe  laws  which  were  made 
for  the  encouragement  of  Britijh  navigation.  The  right  to  buy 
and  fell  may  be  given  to  foreigners,  and  yet  the  obligation  to 
export  in  Britijh  fliips  may  remain.  We  will  look  into  the 
claufes,  but  unlefs  we  fhould  have  occafion  to  alter  our  opinion, 
we  think  that  a  nonfuit  muft  be  entered. 

On  this  day  Lord  ALvanley  faid,  that  The  Court  had  looked 
into  the  a6ls  of  parliament,  and  were  of  opinion,  that  the  navi- 
gation laws  were  not  repealed  with  refpeft  to  the  Eq/t  Indies  by 
the  claufes  in  the  33  Geo.  3. 

Per  Curiam,  Nonfuit  to  be  entered- 
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Chalmers 
and  Another 

Bill. 


(IN  THE  EXCHEQUER  CHAMBER.) 
Hankin  v.  Broomhead,  One,  %c.  in  Error. 


Ftk  4tk. 


T>eclaration  in  the  King's  Bench  in  debt  on  bond  for  2000/.  fcuitTaringbeen 

concluding  to  the  Plaintiff's  damage  of  100/.    Judgment  iuffcredinanac- 

having  been  fuffered  by  default  in  Eajler  Term  17999  the  follow*  tj,e  plaintiff*  ' 


en- 


ing  judgment  was  entered:  "  Therefore  it  is  confidered  that  the  lered  UP  Wf- 

imdJE/lherHaniinTecoYerBLg^xAthersad  nalty,  together 

debt,  and  alfg  9/.  10$.  for  her  damages  which  ihe  hath  fuftalned,  *ith  9'- 1&-  fa 

as  well  by  reafon  of  the  detaining  the  faid  debt  as  for  her  coils  cofts.  a  writ  of 
and  charges  about  her  fuit  in  this  behalf  expended,  by  the  Court  |),e^^S, 
of  our  Lord  the  King,  now  here  adjudged  to  the  (aid  Eflher  by  damages  were 
her  affent;  and  the  faid  John  in  mercy,"  $c.    In  Eajler  Term  *^[/?i* .  id. 
1800,  the  Plaintiff  below  proceeded  to  affign  breaches  under  the  andcoftt  40/. 
8  &  9  Will  3.  alleging,  that  the  bond  declared  on  was  in  the  tiff  cntwed  up* 
penal  fum  of  2000/.  conditioned  for  the  performance  of  certain  mother  judg 
covenants,  which  had  been  broken  by  the  Defendant  below.  damages,  tog*. 
Upon  this  affignment  of  breaches  a  writ  of  inquiry  was  awarded  ***  ***** 
and  executed  before  the  Chief  Juftice,  and  damages  were  afleffed  Cofta;  but  after, 
at  the  fiun  of  1115/.  13*  +d.  over  and.  above  the  cofts  of  fiat,  J^SaWondt 

roQ  for  the  colli. 
Held  that  the  fecond  judgment  was  erroneous. 

and 
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1 804.       and  for  thofe  cofts  405.     The  record,  after  ftating  the  return 

-      of  the  writ  of  inquiry,  and  continuances  to  a  particular  day, 

Han  kin  proceeded  thus :  "  At  which  day,  before  our  laid  Lord  the  King 
BeooJheao.  at  Wejlpiinjlery  comes  the  find  Eftherby  T.  P.  her  attorney,  and 
thereupon  all  and  Angular  the  premifes  being  feen,  and  by  the 
Court  of  our  (aid  Lord  the  King  before  the  King  him£el£  mm 
here  fully  underftood,  and  mature  deliberation  being  thereupon 
had,  it  is  confidered  by  the  fame  Court  here,  according  to  the 
ftatute  in  fuch  cafe  made  and  provided,  that  the  laid  Efther  do 
recover  againft  the  laid  John  her  damages  aforelaid,  in  form 
aforefoid  found,  and  alfo  31/.  6s.  Sd.  for  her  further  cofts  and 
charges  by  her  about  her  fuit  in  this  behalf  expended,  by  the 
Court  of  our  foid  Lord  the  King  now  here  adjudged  to  the  laid 
Efther,  and  with  her  affent,  which  laid  cofts,  charges,  and  da- 
mages, and  further  cofts  and  charges  in  the  whole  amount  to 
1158/.  105.;  and  the  faid  John  in  mercy,  4r.  And  hereupon 
the  laid  Eft/ier  freely  here  in  court  remits  to  the  laid  John  the 
laid  feveral  funis  of  405.  and  31/.  6s.  Sd.  in  form  aforelaid  found 
and  awarded  to  the  laid  Efther  for  her  cofts  and  charges  afore- 
laid ;  therefore  as  to  thole  cofts  and  charges  let  the  laid  Jfafa 
be  acquitted  and  go  thereof  without  a  day,"  fyc.   . 

The  Defendant  below  having  brought  a  writ  of  error,  affigned 
for  error;  "  That  the  declaration  aforelaid,  and  the  matters 
therein  contained,  are  not  fufficient  in  law  for  the  faxdEftker 
to  have  or  maintain  her  aforelaid  a&ion  thereof  againft  him  to 
the  extent  for  which  the  judgment  aforelaid  is  given,  nor  fop- 
port  or  warrant  the  judgment  fo  as  aforelaid  given  in  form  afore- 
'  laid;  there  is  alio  error  in  this,  to  wit,  that  by  the  declaration 

aforelaid,  on  which  the  laid  judgment  is  given,  no  more  than 
a  debt  of  2000/.  and  100/.  damages  for  the  a£Uon  thereof  are 
claimed,  and  yet,  by  the  record  aforelaid,  it  appears  that  by 
the  judgment  aforelaid,  in  form  aforelaid  given,  it  is  adjudged 
that  the  laid  EJlher  recover  againft  the  laid  John,  not  only  her 
laid  debt  of  2000/.  and  alfo  9/.  105.  for  her  damages  wjiich  Ihe 
had  fuftamed  as  well  on  occafion  of  the  detaining  the.  laid  debt 
as  for  her  cofts  and  charges  by  her  about  her  fiiit  in  that  behalf 
expended,  but  alfo  that  the  laid  Efther  recover  againft  the 
fiud  John  her  damages  to  the  amount  of  1 1 15A  135. 4^  aflefled 
by  the  jury  aforelaid  on  the  within-mentioned  inquifition,  as 
the  damages  fuftafned  by  the  ibid  AJSfther  on  occafidns  of 
the  breach  of  the  condition  of  the  laid  writing  obligatory  in  the 
faid  declaration  mentioned,  which  laid  debt  and  damages  fo 

by 
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by  the  (kid  judgment  awarded  and  adjudged  to  be  recovered  by        1804. 
the  faid  EJlher  againft  the  iaid  John,  amount  in  the  whole  to  the  . 

fum  of  3125/.  35.  4rf.,  being  a  much  greater  fum  than  the  full      Ha**,n 
amount  of  the  debt  demanded  and  the  damages  laid  in  the  iaid   Broomhbap. 
declaration  and  thereby  ibugty  to  be  recovered,  therefore  in  that 
there  is  manifeft  error :  there  is  alfo  error  in  this,  .to  wit,  that  by 
the  record  aforefaid,  it  appears  that  the  judgment  aforefaid,  in 
form  aforefaid  is  given  for  the  iaid  Bfther  againft  the  faid  John 

.  for  greater  and  other  fums  and  to  a  larger  amount  than  the  full 
amount  of  the  debt  demanded,  and  all  the  damages  laid  in  and 
by  the  declaration  aforefaid,  therefore  in  .that  there  is  manifeft 

.  error;  there  is  alio  error  in  this,  to  jvit,  that  there  are  two  dif- 
tinct  judgments  given  by  the  Court  on  the  premiies,  notwith- 
ftanding  the  firft  of  fuch  judgments  purports  to  be  final ;  and 
there  is.  alfb  error  in  this,  that  it  does  not  appear  in  and  by  the 
fuggeftion  made  by  the  iaid  Efther,  but  that  the  iaid  John  WiU 

.  kin/on  and  Robert  Woodgate,  or  one  of  them,  did  transfer  and 
pay  to  the  faid  EflJier  the  iaid  ftock  in  the  faid  indenture  men- 
tioned, at  the  time  therein  mentioned,  according  to  the  form  and 
efle&  of  the  iaid  condition.9' 

Raithby  for  the  Plaintiff  in  error.  If  in  the  prefent  cafe  the 
Defendant  in  error  in  entering  up  judgment  has  deviated  from 
the  courfe  pointed  out  by  the  8  &  9  Will.  3.  c.  11.  he  will  be  un- 
able to  maintain  his  judgment,  notwithftanding  he  may  be  able 
to  (hew  that  in  this  particular  inftance  no  injuftice  will  be  done ; 
for  iince  the  cafes  of  Boles  v.  RqfeweU,  5  71  R.  538.  and  Hardy 
v.  Bern,  5  T.  R.  636.  the  provifions  of  the  ftatute  of  Will.  3.  have 
been  held  to  be  compulibry  upon  the  parties.  The  8th  fe&ion  of 
that  ftatute  confifts  of  two  parts  applicable  to  this  fubjeA.  -  It  firft 
ena&s,  that  if  judgment  fhall  be  given  for  the  Plaintiff  on  de- 
murrer, or  by  confeffion  on  nil  dicit,  the  Plaintiff  may  fuggeft 
breaches,  and  a  writ  fhall  iffue  to  the  iheriff, ,  and  the  Judges  of 
aflize  fhall  make  return  thereof  to  the  court  from  whence  the 
lame  iffued.  It  then  proceeds  to  fay,  that  in  cafe  the  Defendant, 
qfterjitch  judgment,  and  before  execution,  fhaH  pay  into  court  the 
damages  and  cofts,  execution  fhall  be  flayed.  The  word  "judg- 
ment" here,  muft  be  taken  to  mean  the  judgment  before  named, 
viz.  the  common  law  judgment  The  ftatute  therefore  does  not 
enable  the  party,  after  having  firft  obtained  bis  common  law 
judgment,  to  enter  a  fecond  equitable  judgment,  according  to  the 

circum- 
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1 804.  circumftances  of  the  cafe,  but  only  to  obtain  an  equitable  exe- 
cution upon  the  firft  judgment,  fiich  judgment  being  restrained 
in  its  effeft  againft .  the  Defendant,  by  the  finding  of  the  jury 
Broommeao.  upon  the  breaches  fuggefted.  It  is  incumbent  on  the  party,  there- 
fore, as  often  as  he  is  aggrieved  to  aflign  breaches,  but  not  as 
often  as  he  is  aggrieved  to  enter  up  judgments ;  and  if  the  mode 
adopted  by  the  Defendant  in  error  fhould  prevail,  the  fiibfequent 
judgments,  inftead  of  reftraining  the  firft  judgment,  will  only  be 
cumulative,  and  give  the  party  a  right  to  fo  many  executions  in 
addition  to  that  upon  the  firft  judgment. 

Laxves  contra.     The  argument  for  the  Plaintiff  in   error  ra- 
ther tends  to  fliew  that  the  fecond  judgment  is  unneceflary  than 
that  it  is  unjuft:  and  indeed,  as  the  Plaintiff  in  error  only 
prays  that  the  judgment  may  be  revejfed,  when  in  fa&  there 
are  two  judgments  upon  record,  it  may  be  objected  that  he  is 
not  very  regular  in  the  manner  of  appearing  before  the  Court; 
for  if  it  be  uncertain  to  which  of  the  two  judgments  the  writ 
of  error  applies,  it  is  bad.     The  Plaintiff  below  was  entitled  to 
take  his  common  law  judgment  notwithftanding  the  8  &  9  WilLi* 
Goodwin  v.  Crowle9  Cowp.  357.  in  which  cafe  Lord  MaJtsfuU 
fays :  "  The  true  conftruction  and  fubftantial  juftice  of  the  a& 
is,  that  the  penalty  fliall  not  be  levied  in  any  cafe  whatever; 
but  the  judgment  in  this  cafe  being  upon  demurrer,  it  muft  be 
as  ufual  to  recover  the  debt ;"  and  he  then  proceeds  to  ftate, 
that  the  time  to  make  an  application  is  when,  the  party  takei 
out  execution  for  the  whole  penalty.     Accordingly,  in  that  cafe, 
the  common  law  judgment  which  had  been  entered  for  the 
Plaintiff  below  was  affirmed  in  error.     This  fhews,  therefore, 
that  the  firft  judgment  on  this  record  is  good ;  and  fhould  the 
Court  hold  the  fecond  judgment  to  be  erroneous,  their  decifion 
will  not  aflfea  the  validity  of  the  firft.     The  ftatute  of  Will  3. 
was  pafied  to  mitigate  the  rigour  of  the  common  law  judgment. 
But  it  exprefsly  fays,  that  fuch  judgment  fliall  ftand  as  a  fecu- 
xity  for  future  breaches.   The  Courts  therefore  are  not  precluded 
from  giving  a  fecond  judgment,  but  may  follow  what  mode  they 
pleafe,  provided  they  do  that  which  is  confiftent  with  the  objed 
that  the  legislature  had  in  view.     The  fair  implication  therefore 
is,  that  the  Court  may  regulate  the  common  law  judgment 
by  giving  to  the  party  a  fecond  judgment  which  may  fecure  to 
him  thofe  damages  that  have  been  affeffed.     The  writ  of  in- 
quiry 
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quiry  is  to  be  executed  before  the  Chief  Juftice,  and  is  to  be        i8o£ 
returned  to  the  Court.     Now  for  what  purpofe  is  this,  unlets  it      — — 
be  for  the  fame  purpofe  for  which  all  writs  of  inquiry  are  exe-  Vt 

cuted  and  returned,  namely,  that  the  Court  may  give  judgment  Baoombbab* 
upon  it  ?  Befides,  there  is  a  dies  datus  to  the  party,  that  he  may 
come  to  the  Court  and  receive  judgment.  The  Defendant  below 
has  no  reafon  to  complain  of  this  kind  of  proceeding,  for  it 
enables  him  to  come  to  the  Court  and  move  ill  arreft  of  judg- 
ment before  execution  can  be  taken  out,  of  which  benefit  he 
would  be  deprived  if  execution  were  ifliied  immediately  after  ^he 
afleffment  of  damages.  It  is  true  that  Mr.  Serjt.  Williams  in  a 
note  to  the  cafe  of  Gainsjbrd  v.  Griffith,  i  Sound,  p.  58.  note  1. 
has  given  a  precedent  in  a  different  form  from  that  adopted 
in  this  cafe;  but  the  pra£tice>  has  been  to  enter  up  the  pro- 
ceedings in  cafes  under  the  ftatute  of  Will.  3.  according  to  the 
form  purfued  in  this  record ;  apd  in  Iriru  40  Geo.$.  in  a  cafe 
otljlierwood  v.  Seddon,  error  was  affigned  upon  a  record  fimilar 
to  the  prefent,  and  the  judgment  was  affirmed  though  without 
argument. 

Cur.  cuke.  vult. 
On  this  day  the  opinion  of  the  Court  was  delivered  by, 
Lord  Alvanley  Ch.  J.  ,  In  this  cafe  judgment  having  gone 
.by  default,  and  having  been  entered  up  for  the  debt  and  da- 
mages, together  with  the  coils,  the  Plaintiff  below  proceeded 
tinder  the  ftatute  of  W.  3.  to  iuggeft  that  the  bond  declared 
upon  was  a  bond  with  a  penalty  conditioned  for  the  perform- 
ance of  certain  covenants,  and  that  he  had  fuftained  damage  by 
the  breach  of  thofe  covenants  to  the  amount  of  1 1 15/.  135.  4</» 
The  jury  having*  found  that  he  was  fb  damnified,  upon  the  re- 
turn of  the  jnquiiition  to  the  Court,  the  Plaintiff  below,  in-' 
jftead  of  firing  out  execution  for  the  fum  to  which  he  was  en- 
titled, aiks  the  Court  for  a  fecond  judgment,  not  Hating  it  to 
be  in  lieu  of  the  firft  judgment,  but  only  entering  a  remittitur 
as  to  the  coils.  The  firft  judgment  therefore  remains  upon  the  . 
record  in  full  force.  Upon  this  record  errors  have  been  af- 
figned. I  am  forry  to  find  that  none  6t  the  Courts- have  ever 
been  moved  as  to  the  proper  mode  .of  entering  up  judgments 
under  the  ftatute  of  William  in  cafes  of  this  kind.  At  common 
law  no  doubt  the  party  was  entitled  to  take  his  judgment  for  the 
penalty  in  the  bond,  and  the  Defendant  could  only  obtain  re- 
lief through  the  interpofition  of  a  court  of  equity,  which  would 
rot.  m.  R  a  direct 
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1804.       direct  an  ifflie  of  quantum  damnificatus,  and  prevent  any  excco* 

— ■ tion  being  enforced  for  more  than  the  damage  aftually  fuftainei 

iiankiw       ^p0  ftVoid  fo  circuitous  a  mode  of  relief,  and  to  afford  to  paitki 
Buoombeao.    the  benefit  of  the  above  equitable  execution,    the  ftatute  of 

William  was  pafled.     Mr.  Serjt.  Williams,  in  his  note  to  Gmn*> 
Jbrdv.  Griffith,  1  Saund.  58.  has  fuggefted  a  mode  of  altering 
up  the  proceedings  upon  record  in  cafes  where  a  party  obtains 
judgment  by  default,  or  upon  demurrer,  and  is  obliged  to  pro- 
ceed under  the  flat,  of  William  3. ;  to  which  I  fee  no  obje&kn. 
The  only  difficulty  in  thofe  cafes  refpe&s  the  coils  of  the  inqoi 
fition,  which  if  he  does  not  obtain  he  is  in  a  wotie  condition 
than  he  would  have  been  before  the  ftatute.     Where  the  De- 
fendant proceeds  to  iffue  in  the  firft  inftance  upon  the  breaches, 
this  difficulty  does  not  occur,  for  there  the  pq/iea  returned  it 
indorfed  for  the  Plaintiff's  full  damages  and  cofts.     Mr.  Serjt 
Williams  recommends  that  in  order  to  obviate  that  difficulty 
the  judgment  fhould  be  fufpended  till  after  the  return  of  tie 
inquifition.     That  however  has  not  been  done  here,  and  wkafc 
ever  inconvenience  the  Plaintiff  below  may  fuftain,  we  camot 
aflift  him.    We  are  of  opinion  that  the  fecond  judgment  cannot 
ftand ;  but  we  rather  incline  to  think  that  if  the  cofts  had  net 
been  remitted,  the  Court  of  Kings  Bench  upon  motion  might 
have  ordered  the  mailer  to  tax  thofe  cofts,  and  then  addtd 
them  to  the  fum  to  be  levied  under  the  executipn.     The  jadg* 
fnent  of  this  Court  therefore  is,  that  the  fecond  judgment,  wits 
the  amercement  be  reverfed,  and  that  the  former  judgment  xt» 
main  unimpeached. 

Judgment  accordingly. 


r/    .  Newman  v.  Walters. 

Feb.  9th. 

£.,g£ She  TXDEBITATUS  Assumpsit.  The  firft  count  of  the  decbn> 
captain  .md  part  -*  tion  was  for  "  the  falvage  of  a  certain  fhip  called  the  Iktfy, 
^Xhlr  and  cargo  of  goods,  wares,  and  merchandize  of  the  Defendant, 
efc^p«,  a  paflin-   wherewith  tlie  faid  (hip  was  then  laden,  which  faid  dip  and 

£"1*  rtft  oTlhe  carS°  had  before  that  time  ftruck  «"*  ftranded  in  a  certain  pla« 

crew,  ro<«k  the 

command  and  broiyht  the  (hip  fafe  to  port.  The  merit*  of  the  paflenger  in  ftvim;  the  (h;p  were  ack^n- 
ledged  by  the  owner  in  a  letter  to  one  of  the  underwi  itert,  wherein  he  exprtfltd  his  deftre  to  tnike  bo»» 
compeniatbn.    Held  that  the  paflenger  was  entitled  to  fue  the  owner  for  falra^e. 

caiieti 
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called  Chichefier  Shoals,  and  was  then  and  there  fayed  and  fafely       1 804. 
delivered  to  the  Defendant  by  the  Plaintiff  to  wit,  at,"  #c  ■ 

The  fecond  count  was  for  work  and  labour  in  and  about  the        *™MA" 
laving  and  preferving,  and  fafely  delivering  to  the  Defendant  the     Waltus. 
faid  fhip  and  cargo  fb  ftruck  and  ftranded  as  aforefaid.     There 
was  a  third  count  for  work  and  labour  generally ;  and  a  fourth 
upon  a  quantum  meruit  for  the  fame. 

The  cafe  was  tried  before  Lord  Mvanley  Ch.  J.  and  a  fpeciai 
jury  at  the  Guildhall  Sittings  after  laft  Michaelmas  Term,  when 
it  appeared  that  the  Plaintiff,  who  had  been  a  captain  in  the 
merchants'  fervice,  went  out  as  a  free  paflenger  on  board  the 
Betfty,  of  which  the  Defendant  was  owner,  on  a  voyage  from 
Grave/end  to  Saint  Kit  is;  that  fhe  left  the  Dawns  on  the  15th 
of  April,  and  foon  after  ftruck  on  the  rocks  of  Chiche/ler;  that 
the  fhip  being  in  apparent  danger,  the  captain,  of  the  fhip  got 
into  the  pinnace,  and  with  three  of  the  crew  made  his  efcape; 
that  at  this  time  the  pilot  was  drunk,  and  the  mate,  together 
with  the  reft  of  the  crew,  requefting  the  Plaintiff  to  take  charge 
of  the  fhip,  he  did  fb,  and  immediately  gave  the  neceflary 
orders,  and  was  obeyed  by  all  peribns  on  board  as  captain; 
that  when  he  firft  took  the  command  the  pilot  was  about  to  let 
go  the  anchor,  by  which  the  fhip  would  probably  have  been  loft, 
but  was  prevented  by  the  interference  of  the  Plaintiff;  and  that 
the  Plaintiff  brought  the  fhip  fafe  into  Barn/gate  harbour.  Two 
letters  from  the  Defendant  to  one  of  the  underwriters  were  read 
in  evidence,  in  both  of  which  he  expreffed  his  belief  that  the 
Plaintiff  had  been  the  means  of  laving  the  fhip,  and  that  in  the 
account  of  the  general  average  given  in  by  his  broker  he  ha£ 
put  down  200/,  as  the  leaft  poffible  fum;  which  could  be  given 
to  the  Plaintiff  by  way  of  compenfationy  but  that  whatever  more 

might  be  allowed  to  him  would  afford  him  fatisfa&ion.  It  was 
obje&ed,  that  under  the  above  circumftances  the  Plaintiff  waft 
not  entitled  to  claim  for  falvage,  and  his  Lordlhip  rather  in- 
clined to  that  Opinion,  but  dire&ed  the  jury  to  confider  what 
compenfation  the  Plaintiff  was  entitled  to.  The  jury  found  that 
the  Plaintiff,  after  the  defertion  of  the  fhip  by  the  captain,  took 
upon  himfelf  the  care  and  management  of  the  fhip,'  which  would 
have  been  loft  but  for  his  exertions,  and  gave  a  vgrdift  for  400& 
Early  in  the  term  a  rule  ni/t  for  a  new  trial  was  moved  &tif 
,  firft,  on  the  ground  that  the  Plaintiff,  under  the  circutnft&ftces  of 

R  il  2  i  this 
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cargo  with  themfelves  are  entitled  to  falvage.     From  whence  it        1604. 

may  be  colle£ted  that  thofe  on  board  the  fhip,  as  well  as  thofe      ■ 

who  come  to  the  fhip,  may  claim  falvage.  ***** 

Cocfcell,  Bayley,  and  Be/i9  Seijts.  contrh.     If  the  Plaintiff  be    Wmiu. 
entitled  to  recover,  every  other  perfon  on  board  who  affiited 
him  in  conducing  the  (hip  into  port  is  equally  entitled.    By  his 
exertions  the  Plaintiff  has  undoubtedly  rendered  the  Defendant 
a  confiderable  fervice,  but  the  queftion  is,  Whether  it  be  a  fervice ' 
for  which  he  is  entitled  to  a  pecuniary  compenfation?  A  man  who 
drains  his  own  lands,  and  thereby  benefits  the  lands  of  his  neigh- 
bour, can  demand  no  compenfation  for  fuch  a  benefit.  The  cafe 
of  the  paffenger  in  The  Two  Friends  differs  from  this,  becaufe  * 
there  was  a  recapture ;  now  with  capture  the  duty  of  every  per- 
fon on  board  ends ;  recapture  therefore  is  always  fomething  ultrb 
the  duty  of  thofe  who  are  engaged  in  it.  But  in  cafes  of  extreme 
peril  it  is  the  duty  of  every  perfon  on  board  to  affift  in  faving  the 
fhip.     If  the  Plaintiff  be  not  entitled  to  recover  as  for  falvage, 
he  cannot  recover  as  for  work  and  labour  done ;  for  though  the 
law  implies  a  promife  tp  pay  where  a  benefit  has  been  conferred 
at  the  lofs  or  rifk  of.  a  third  perfon,  yet  that  is  only  where  the 
benefit  refults  folely  to  the  perfon  charged,  without  any  partici-    - 
pation  of  the  party  charging.     Here  the  Plaintiff  was  benefited 
by  the  fhip  being  fiived  as  well  as  the  Defendant. 

After  argument  the  eafe  flood  over  till  the  next  day,  when  the 
learned  Judges  delivered  their  opinions. 
,  Lord  Axvanley  Ch.  J.  (after  ftating  the  cafe).  The  queftion 
is,  Whether  the  Plaintiff  in  this  a&ion  be  entitled  to  recover 
any  thing?  I  was  rather  furprifed  to  hear  it  contended,  that 
when  the  perfon  who  had  the  command  of  the  fhip  had  de- 
ferted  her,  the  Plaintiff,  who  was  a  piere  paffenger,  was  bound 
to  interfere  for  her  fafety.  The  crew  indeed  ought  not  to 
defert  the  fhip  fo  long  as  they  can  poffibly  remain  on  board, 
and  if  the  mate  in  this  cafe  had  faved  the  fhip  by  doing  what 
the  Plaintiff  did,  he  would  not  have  been  entitled  to  claim  a 
compenfation  in  the  nature  of  falvage.  I  do  not  go  the  length 
of  faying,  that  a  paffenger  who  is  found  on  board  in  time  of 
danger  is  to  do  nothing;  he  muft  do  works  of  neceffity  fo? 
the  prefervation  of  the  lives  of-  all  on  board.  But  here  the 
Plaintiff  did  more  than  he  was  called  upon  by  his  duty  to  per- 
form ;  for  when  he  took  upon  himfelf  the  dire&ion  of  the  fhip 
he  made  himfelf  refponfible  in  the  fame  manner  as  if  he  had 

a  a  3  been 
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1804.        been  mailer.     This  he  was  under  no  obligation  to  do.    Info 
■  —  ming  up  this  cafe  to  the  jury  I  ftated  to  them,  that  this  niu 

Vivmam  literally  a  cafe  of  falvagc,  but  1  nave  fince  been  induced  la  aJir 
Walt  mi.  thai  opinion,  particularly  by  what  is  reported  to  have  fallen  fe 
Sir  W.  Scott,  1  llobi»Ji>n'$  Admiralty  Rep.  p.  306.  respecting  tif 
claim  of  a  pilot  praying  ihlvage ;  for  lie  there  Jays,  "  it  nuj  tr 
in  ail  extraordinary  caJe  difficult  to  diftjnguifh  a  cafe  of  pilot* 
from  d  cafe  of  falvuge  properly  fo  called ;  for  it  is  itnpoflibie  M 
the  fafe  conduct  of  a  fliip  into  a  port  under  circunuiaiai 
of  extreme  danger  and  perfonal  exertion  may  exalt  a  j  :lv., 
fervice  into  fomething  of  a  faivage  fervice."  Suppofe  a  wn» 
fhould  arife  while  the  pilot  is  on  board,  and  he  fhould  go  of  » 
a  boat  to  the  fliore  to  fetch  hands,  nnd  fhould  rilk  hi-  Iimv  .' ' 
fafety  of  the  fliip  in  a  manner  different  from  that  which  his  fat 
as  a  pilot  required :  in  fuch  cafe  it  feems  to  me  that  hewou^hi 
entitled  to  a  compenfalion  in  the  nature  of  falvagc,  and  I  a 
glad  that  Sir  W.  Scott  appears  to  entertain  the  tame  opinia 
Without  entering  into  the  diftinttions  reflecting  the  duta* 
enmbent  on  a  panenger  in  particular  cafes,  I  think,  that  fo 
goes  beyond  thofe  duties  he  is  entitled  to  a  reward  in  the  fia 
manner  as  any  other  perfon.  In  this  caie  the  Plaintiff  did* 
act  osapaficnger  when  he  took  upon  himfelf  the  direction  «' 4* 
fliip;  he  did  more  than  was  required  of  him  in  that  fiuatM; 
■nd  having  fared  the  fliip  by  his  exertions  is  entitled  to  tfte 
his  verdict  in  this  action. 

Heath  J.  My  Lord  has  entered  fo  fully  into  this  cafcti*; 
will  not  be  necefiary  for  me  to  make  many  obiervations.  ft 
character  nf  a  MftlBMf  differs  MiiiiTially  from  that  of  afci^ 
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Plaintiff,  if  he  had  pleaied,  might  have  gone  afliore.    It  does  not        1 804. 
appear  that  the  weather  was  ftormy,  or  that  there  was  any  other      ■ 
circumftance  to  prevent  him.     The  merits  of  the  Plaintiff  were      New*a!I 

r   exprefily  recognized  in  a  letter  from  the  .Defendant,  who  ac-     Walters. 

(  knowledged  that  the  (hip  was  faved  by  his  (kill.  It  feems  to  me, 
therefore,  to  be  the  fame  as  if  he  had  given  exprefs  orders  to  the 
Plaintiff  for  his  condufl.  Omnis  ratihabitio  retro-trahitur  et  man* 
dato  priori  aquiparatur.  I  am  therefore  clearly  of  opinion  that 
the  Plaintiff  is  entitled  to  his  verdift.  .     . 

Rooke  J.     Under  the  fpecial  circumftances  of  the  cafe,  I 
think  the  Plaintiff  is  entitled  to  recover.     The  Plaintiff,  who 

I  was  a  mere  pafienger,  might  have  gone  on  fhore  in  the  boat 
without  danger,  but  being  defired  by  the  mate  and  all  the  crew 
to  flay  and  take  the  command  of  the  fhip,  he  did  fo.  This  may  be 

II  considered  as  a  retainer  by  the  only  perfons  who  were  the  agents 

*  of  the  owners  at  the  time.   When  he  comes  on  fhore,  one  of  the 
1  owners  recognizes  his  conduft  and  approves  of  all  that  he  has 

*  done.    On  this  Ipecial  ground  I  am  clearly  of  opinion  that  this 
*'  a&ion  may  be  fupported.    ^ 

8  Rule  difchargecL 


s> 


i 


Harwood  and  Another,  Executors,  &c.  v.  Lester. 


Feb.  0th. 


/^\N  the  laft  day  of  laft  Term  a  ride  was  made  abfolute  on  the  a.  delivered 
KJ  motion  of  WiUiams  Serjt  for  flaying  all  proceedings  in  this  ^""d£^ 
a&ion,  on  the  ground  of  the  caufe  of  a&ion  being  only  zl.  is.  6d.9  a  carrier  in  £«•- 
and  therefore  not  fit  to  be  entertained  in  this  court,  the  Plaintiffs  *"  V"*"*™  to 

an  order  irom 

having  their  remedy  in  the  county  court.     Early  in  this  Term  a  B.  refident  in 
rule  niji  was  obtained  for  difcharging  the  above  rule,  and  affidavits  ^%er^^^ 
were  filed  to  fliew  that  the  a&ion  was  commenced  againft  the  the  goods  in  the 
Defendantwho  refided  fLtLutter/haUml^ctferJhire9hr  the  value  SSSTSie. 
of  fbmecafks,  in  which  the  Plaintiffs'  teftator  had,  according  to  tion  for  the  good* 
'    the  Defendant's  order,  fent  down  fbme  liquor  by  a  carrier  named  ^in^ed'in"^*' 
i   by  the  Defendant,  and  for  which  cafks  he  refufed  to  pay,  though  county  court  of 
t'   the  account  for  the  liquor  had  been  fettled  by  him ;  and  it  was  f^j*jfil£' 
fi   thereupon  infifted  that  the  caufe  of  a&ion  being  complete  by  the  court  of  Cmr«* 
)   delivery  to  the  carrier  in  London,  no  a&ion  could  be  maintained  co^j  n0^fo?* 

i  proceedings  in  an 

sd ion  commenced  in  that  Court 
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z  n.  xm»  29.,  jluuo  v.  rruuawara,  oi.iu  1 75^ 
8  r.  i*.  235.,  and  SwuMv.  aKelly{a\  that  w 
cannot  Cue  in  the  county  court,  he  may  bring 
fuperior  courts,  however  finall  the  debt  may  be 
apply  to  this  cafe;  for  here,  though  the  legs 
calks  in  queftion  (at  leaft  as  to  many  pur] 
in  London,  yet  the  a&ual  delivery  to  the  Defi 
(hall  having  completed  the  Plaintife*  right  of  ai 
fare,  he  might  have  fummoned  the  Defends 
court  there.  If  fo  the  application  to  this  C 
ceedings  was  well  founded,  and  this  rule  muft  1 

Shepherd  Serjt.  in  fupport  of  the  rule.  The 
the  fubje&  of  the  prefent  a&ion  being  delivered 
London,  the  caufe  of  a&ion  was  complete  there 
fo,  that  if  they  had  been  embezzled  by  the  4 
quitted  London,  or  had  been  loft  by  him  ther 
been  liable  to  the  Defendant*  If  then  the  rigi 
complete  by  delivery  to  the  carrier  in  Londot 
arrival  of  the  goods  in  Leice/ler/hire  to  the  Del 
alter  the  cafe,  for  it  did  not  give  him  a  new 
In  Smith  v.  Cf  Kelly,  this  Court  refufed  to  : 
ground  that  the  caufe  of  action  having  arifen  a 
Defendant  could  not  be  fummoned  to  the 
Middle/ex.  Now  in  this  cafe  the  (ale  and  deliv 
the  carrier,  who  was  the  agent  of  the  Defendai 
Plaintiffs'  caufe  of  a&ion  in  London,  and  no  i 
delivery  to  the  Defendant  himfelf  in  Leicejler/hx 
caufeof  action  out  of  that  county  where  it  was  • 

Heath  J.  intimated  that  authorities  wpm  f  « 
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another,  the  caufe  of  action  is  confidered  as  arifing  in  the  county 
from  whence  they  are  fent,  and  not  in  that  where  they  are  deli- 
vered ;  and  he  obferved,  that  the  right  to  flop  in  tranfitu,  which 
was  an  anomalous  right  introduced  from  courts  of  equity,  could 
make  no  difference  in  the  principle  of  law.  The  Court  wifhing 
to  examine  thofe  authorities,  defired  that  the  matter  might  Hand 
over. 

And  now  Lord  Alvanley  Ch.  J.  did,  We  have  looked  into  ■ 
the  cafes  relating  to  inferior  jurifdi6lions,  and  are  convinced, 
though  not  without  regret,  that  we  cannot  put  a  flop  to  the 
Plaintiff's  proceeding  in  this  a£lion,  becaufe  the  Plaintiff's  caufe 
of  action  did  not  fo  originate  as  to  give  the  county  court  of 
Leicefter/hire  jurifcli&ion.  I  rather  think  the  whole  caufe  of 
aclion  muft  arife  within  the  jurifdi6lion  of  the  inferior  court,  to 
enable  a  party  to  proceed  in  thaUcourt.  Now  that  cannot  be 
contended  in  this  cafe.  Indeed  my  brothers  are  of  opinion  that 
the  goods  which  are  the  fubje&  of  this  a&ion  were  both  fold  and 
delivered  in  London*  Unqueftionably  they  were  bargained  for 
and  fold  in  a  fhop  in  London;  part  therefore  if  not  the  whole  of 
the  contract  arofe  there.  There  can  be  no  doubt  that  tjie  mo- 
ment the  goods  were  delivered  to  the  carrier  in  London,  the 
Plaintiffs'  teftator  might  have  commenced  his  a&ion.  Can  we 
decide  then  that  there  was  a  period  at  which  theiuit  might  have 
been  well  commenced  in  London,  and  not  have  been  liable  to  be 
flopped  by  the  interference  of  the  Court ;  and  yet  that  by  the 
fiibfequent  event  of  the  a&ual  delivery  to  the  Defendant  in 
Leicefter/hire,  we  are  authorised  to  flay  the  proceedings  ? 

Rule  abfblute  for  difcharging  the  former  rule* 
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Harwood 
ind  Another 

LiiTit* 
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f*>  ioih.  *  John  Poole  v.  Lucy  Poole  and  Others* 

XX  Eaft, 670. 

Vtviie  to  tcfta-  'T'his  was  a  cafe  from  the  Court  of  Chancery. 

tor's  firft  fon  by  A      Jatues  Poole,  by  his  will  bearing  date  the  6th  February 

or'to  be  begotten  J  784,  gave  and  devifed  his  freehold  and  copyhold  eilates  in  the 

for  life,  remain-  words  following :  "  Item,  All  my  freehold  and  copyhold  eftate 

td0C  pre°rervc  con-  called  Blakelcw,  within  the  manor  and  foreft  of  Macdeffidd  m 

tingent  remain-  the  county  of  Che/ler,  and  all  other  my  real  eftate  whatsoever 

toOieVeverai  and  wherelocver,  and  of  what  nature  or  kind  foever  that  I  fliaB 

h«irl ."J**?  °f  die  poffefled  of,  or  entitled  unto  at  the  time  of  my  deceaie,  ia 

fuUyi(Tuing,fo»»  poffeffion,  reverfion,  remainder,  or  expe&ancy,   I  give,  devife 

*hc  eld'r  °f  luch  and  bequeath  unto  John  Davenport  and  John  Edifon,  and  their 

heYrs'maie  of  his  heirs ;  to  the  ufe  of  them  and  their  heirs  upon  truft,  for  the 

body  ^allf^w*y*  feveral  ufes,  intents  and  purpofes  hereinafter  mentioned  and 

take  before  the  declared  Qf  and  concerning  the  fame  (that  is  to  fey),  in  truft,  that 

^maie^ii  ^  1*ceive  ^  take  the  rents  and  profits  of  my  faid  eftate,  fcr 

body  remainder  the  ufe  and  benefit  of  my  firft  ion  by  Lucy  my  wife,  begotten  or 

Td^d'lfhS  to  he  begotten,  during  his  life;  and  alfo  upon  truft  to  prefene 

ail  and  every  the  contingent  remainders  from  being  defeated  or  deftroyed,  and 

iwo^he?*  *&er  his  deceafe  in  truft  for  the  feveral  heirs  male  of  fuch  fiti 

feveral  and  re-  .  Ibn  lawfully  ifluing,  fo  as  the  elder  of  fucli  ions,  and  the  heirs 

mJatet?  roale  rf  *»*  b^y*  ^^  ^^y8  **  Preferred  and  taken  before 
truftees,to  pre-  the  younger  and  the  heirs  male  of  his  body,  and  for  want  of 
^de*Ctorthe  frch  iffue,  in  truft  for  my  fecond,  third,  and  fourth,  and  all  and 
feveral  hei»  every  other  fon  and  fons  for  their  feveral  relpe&ive  lives ;  and  aHb 
ftvlnllVna^re-  uP°n  tru^  to  prefcrve  the  contingent  remainders  from  being  de- 
fpeaive  bodies  feated  or  deftroyed ;  and  after  their  feveral  deceafes  in  truft  for 
fo^he  ddbfof  the  feveral  heirs  male  of  their  feveral  and  relpe£Uve  bodies  law- 
fuch/i»if*,and  the  folly  ifluing,  fo  as  the  elder  of  fuch/ons,  and  the  heirs  male  of  h» 
body,  foal!  be  ai"  body,  lhall  be  always  preferred  and  take  before  the  younger  of  the 
ways  preferred     fame  ions,  and  the  heirs  male  of  his  or  their  body  and  bodies,  and 

and  take  before 
the  younger  of 

the  fame  fons,  and  the  heirs  male  of  his  and  their  body  and  bodies;  remainder  to  the  teftator's  firft  and 
other  daughters  for  their  lives;  remainder  to  truftees,  &c.  remainder  to  the  feveral  heirs  male  of  their 
levcral  and  refpe&ive  bodies  lawfully  ifluing,  fo  as  the  elder  of  fuch  daughter sy  and  the  heirs  male  of  her 
body,  (hall  always  be  preferred  and  take  before  the  younger  of  the  fame  daughters,  and  the  heirs  «■»?!*  of 
her  and  their  body  and  bodies.  There  were  other  claufei  in  the  will,  by  which  after  giving  *n  eftate  for 
life  to  the  firft  taker,  the  teftator  limited  to  truftees,  frc;  remainder  to  the  firft  and  otheryfar  of  fuch  art 
taker,  and  the  heirs  of  their  bodies,  fo  as  the  elder  vf  fuch  fon*,  and  the  heirs  of  their  bodies,  mould  al- 
ways be  preferred  before  the  younger  of  the  dm t /on*  and  the  heirs  male  of  their  bodies.  Held  that  the 
firft  ion  of  the  teftator  took  as  eftate  tail. 

for 
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for  want  of  fuch  iffue  in  truft  for  my  firft  daughter,  and  every 
other  my  daughter  and  daughters  for  their  feveral  and  rcfpc&ive 
lives,  for  their  feveral  fole  and  feparate  ufe,  free  from  the  power  or 
debts  of  any  hulband  they  may  any  of  them  marry ;  and  alio 
upon  truft  to  preferve  the  contingent  remainders  from  being  de- 
feated and  deftroyed;  and  from  and  after  their  feveral  deceafea, 
in  truft  for  the  feveral  heirs  male  of  their  feveral  and  refpe&ive 
bodies  lawfully  iffuing,  fo  as  the  elder  of  fuch  daughters  and  the 
heirs  male  of  her  body,  (hall  always  be  preferred  and  take  before 
the  younger  of  the  fame  daughters,  and  the  heirs  male  of  her  and 
their  body  and  bodies.  And  I  do  hereby  empower  fuch  perfons 
as  fhall  be  entitled  to  the  poffeffion  of  my  faid  eftates,  to  fettle  by 
way  of  jointure  upon  any  woman  with  whom  they  may  marry, 
any  part  of  fuch  eftates  not  exceeding  the  value  of  500/.  per  an- 
num. And  I  do  hereby  dire&  that  my  eldeft  fbn  fhall  not  be  en* 
titled  to  the  poffeffion  of  my  real  or  perfonal  eftate  till  he  attain 
the  age  of  27  years;  but  I  do  hereby  empower  itoy  executors,  at 
their  difcretion,  to  allow  any  fum  for  his  maintenance  and  edu- 
cation not  to  exceed  300/.  per  annum,  till  he  attain  the  age  of 
21  years,  and  from  that  time  to  pay  to  my  faid  fon  the  fum  of 
500/.  per  annum  till  he  attain  the  age  of  25  years,  and  from  that 
time  the  fum  of  1000/.  per  annum  till  he  attain  the  faid  age  of 
27  years.  Item,  all  my  freehold  and  copyhold  eftate,  and  all  other 
my  real  eftate  whatfoever  and  wherefbever,  and  of  what  nature 
or  kind  fbever,  that  I  fhall  die  poffeffed  of  or  entitled  unto  at 
the  time  of  my  deceafe,  in  poffeffion,  reverfion,  remainder  of 
expe&ancy,  and  all  the  reft,  refidue,  and  remainder  of  my 
perfonal  eftate,  and  every  part  and  parcel  thereof,  after  pay- 
ment of  my  debts  and  legacies  laft  mentioned,  in  failure  of  fuch 
iffue  by  me  as  afbrefaid,  and  not  otherwife,  I  do  hereby  give, 
devife,  and  bequeath  the  intereft,  rents,  and  profits  of  the  fame, 
and  every  part  and  parcel  thereof,  unto  the  faid  John  Daven- 
port and  John  Edifon  and  their  heirs,  to  the  ufe  of  them  and 
their  heirs,  fubjeA  to  the  annuities  by 'me  hereby  given,  in  truft 
that  they  lay  out  and  inveft  my  faid  perfonal  eftate  in  the  pur* 
chafe  of  freehold  or  copyhold  lands,  tenements  and  heredita- 
ments in  England  or  Wales  in  their  names  as  aforefaid,  to  the 
ufe  of  them  and  their  heirs,  in  truft  to  and  for  the  feveral  ufes, 
interefts,  and  purpofes  hereinafter-mentioned  of  and  concerning 
the  fame,  (that  is  to  fay,)  upon  truft  that  they  permit  and  fiiffer 
my  nephew  Thomas  Poole,  now  refiding  in  the  Eajl  Indies,  fon 

of 


•  f 


6a't 


1804* 


Fools 

v. 
Pool* 

audOthro* 


I 

r 

\ 
t 
i 
i 


t 

if 
i 


$i£o  upon  truft  to  preferve  the .  contingent  rem 
after  limited;  and  after  his  deccafc  in  truft  for  thi 
other  ion  and  ions  of  the  body  of  the  fkid  Ande* 
fully  to  be  begotten,  fucceffively  as  they  ihall  hi 
birth  and  feniority  of  age,  and  the  fevered  heirs 
tive  bodies  lawfully  iffuing,  fo  as  the  elder  of  fuc 
h^jrs  of  his  body,  Ihall  always  be  preferred  and 
younger  of  the  faid  ions,  and  the  heirs  of  his  ai 
and  for  want  of  fiich  ifiue,  in  truft  to  permit  an< 
James  Poole,  ion  of  my  late  brother  Jofeph  P 
and  take  the  rents  and  profits  of  my  faid  efta 
iubjeA  to  the  faid  annuities;  and  alfb  to  prefei 
gent  remainders  hereinafter  limited;  and  after 
truft  for  the  firft  and  every  other  ion  and  ions 
the  faid  James  Poole,  lawfully  to  be  begotten,  fuc< 
ihall  be  in  priority  of  birth,  and  feniority  of  age,  i 
heirs  of  their  refpfe&ive  bodies  lawfully  ifluing,  fo 
fuch  fons,  and  the  heirs  of  his  body,  ihall  alway 
and  take  before  the  younger  of  the  fame  ions,  ai 
his  and  their  bodies;  and  for  want  of  fuch  ifiue, 
J&air,  fbn  of  my  neice  Elizabeth  Mair,  and  his  1 
The  teftator  afterwards  died  without  having  revc 
his  will.  He  left  John  Poole  his  only  ion  and  be 
an  infant  under  the  age  of  21  years,  and  one  di 
faid  John  Poole,  the  teftator's  fbn,  has  attained 
years.  The  teftator's  copyhold  eftates  were  du] 
by  him  to  the  ufe  of  his  will. 

The  queftion  was,  What  eftate  John  Poole,  the 
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eftates.— John  Poole  the  Plaintiff  took  an  eftate  tail  The  limita-       1 804. 
tion  to  John  Poole  in  this  cafe  amounts  to  nothing  more  than  a  ■- 

devife  to  him  for  life,  remainder  to  truftees  to  preferve  contin-         °°L 
gent  remainders,  remainder  to  the  heirs  male  of  his  body,  and       ^,°°L* 
for  want  of  fuch  an  iflue  then  over.     For  the  words  "  fb  as  the 
elder  of  fuch  fons  and  the  heirs  male  of  his  body  fhall  always  be 
preferred  and  take  before  the  younger  and  the  heirs  male  of  his 
body,"  are  nothingmore  than  die  law  would  have  implied;  for  the 
ions  of  every  tenant  in  tail  take  by  priority  of  birth  and  feniority 
of  age.     Exprejjio  toman  qua  tacite  infunt  nihil  operator.     Had 
thefe  unnecef&ry  words  been  omitted  John  Poole  would  clearly 
have  taken  an  eftate  tail,  notwithftanding  the  exprefs  limitation 
to  him  for  life,  with  remainder  to  truftees.     Sayer  v.  Majleiman, 
Ambl.244.   Wright  V.  Pear/bn,   AmbL  358.   Aujlin  v.   Taylor, 
Ambl.  376.,  and  Jones  v.  Morgan,  1  Bro.  Chanc.  Caf.  206.     It  is 
•lear  that  the  teftator  did  not  intend  the  eftate  to  go  over  fb 
long  as  there  fhonld  be  iflue  of  his  fon  John  Poole.  But  if  the  iffue 
of  John  Poole  were  to  take  as  purchafers,  then  if  John  Poole  had 
had  a  fon,  and  that  fon  had  died  leaving  a  fon,  the  eftate  upon 
the  death  of  John  Poole  would  have  gone  over  to  the  daughter 
of  the  teftator.     The  cafe  of  Robin/on  v.  Robin/on,  1  Bur.  38. 
(hews  the  extent  to  which  Courts  will  go  in  giving  an  eftate  tail, 
in  order  to  effe&uate  the  general  intention  of  a  teftator ;  and  alio 
Doe  d.  Dodfon  v.  Grew,  2  Wilf.  322*     Thofe  two  cafes  are  re- 
cognifed,  and  the  principle  upon  which  they  proceeded  was  a&ed 
Upon  in  Doe  d.  Candler  v.  Smith,  7  T.  A53 1.,  and  Doe  d.  Cock 
v.  Cooper,  1  Eq/l,  229.     It  is  remarkable,  that  in  the  fubfequcnt 
devife  to  Anderion  Poole  for  life,  the  teftator,  after  the  limi- 
tation to  truftees  to  preferve  contingent  remainders, .  exprefsly 
limits  tl\p  eftate  to  the  firft  and  every  other  "  fon  and  fbns"  of  the 
body  of  the  faid  A.  Poole  in  the  ufual  manner;  when  therefore  he 
wifhed  to  give  an  eftate  for  life  and  defignatethefubfequent  takers, 
it  is  evident,  that  he  knew  how  to  exprefs  himfelf.    The  cafe  of 
Goodtitle  d.  Sweet  v.  Herring,  iEq/1,  264.,  which  may  perhaps  be 
urged  as  an  authority  againft  the  Plaintiff,  is  very  diftinguifh- 
able  from  this ;  for  the  teftator  there  employed  words  which  very 
plainly  fhewed  that  he  meant  to  ufe  the  words  "  heirs  male  of  the 
body"  in  the  fenfe  of  fons,  and  not  in  their  ufual  fenfe;  and  it  was 
therefore  holden,  upon  the  authority  of  Lowe  v.  Davis,  2  LeL 
Raym.  1 561.,  that  as  the  teftator  had  explained tbemeoningof  the 

word 
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tion  to  the  other  fons,  he  muft  alfb  take  an  eftatc 
word  "fons"  in  the  plural  number,  which  follow 
to  him,  does  not  feem  to  have  any  appropriate  a 
expreffion  "  fo  as  the  elder  of  fuch  fons,"  <§r. 
been  inferted  by  fome  miftake  in  the  firft  limits 
only  had  been  mentioned,  though  the  fame  ea 
appropriate  application  in  the  limitation  which 
Lens  Serjt*  contra.  It  may  be  admitted  as  a  g 
neither  the  devife  of  an  exprefs  eftate  for  life  to  tl 
the  interpofition  of  a  devife  to  truftees  to  prefer? 
attainders,  if  followed  by  a  devife  to  the  heirs  ma] 
the  firft  taker,  will  prevent  him  from  taking  an  < 
not  nccefiary  therefore  to  comment  upon  any  of 
have  been  cited  to  this  point,  ^he  only  queftion  ] 
the  words  "heirs  male  of  the  body "  have  not  beer 
the  teftator  that  they  muft  in  this  will  be  conftru 
and  other  fons.  The  cafes  of  Lowe  v.  Davis  and  i 
ring  admit  that  the  words  "  heirs  male  of  his  bocjy, 
import  an  eftate  tail,  but  eftablifh  this  further  i 
teftator  appear  to  have  put  a  different  fenfe  upc 
them  ao  iynonimous  to  fon  or  fons,  the  fenfe  fo 
muft  prevail.  Here  the  teftator  in  his  devife  to 
the  heirs  male  of  his  body  applies  the  words  "fuel 
male  of  his  body,"  there  being  no  other  ante* 
thole  words  can  be  applied;  he  therefore  confide 
pref&on  as  fynonimous  with  the  former ;  and  havi 
upon  it,  the  Court  muft  take  it  in  that  fenfe.  Unl 
Part  of  the  firft  devife  be  reiecled  Yefi>e6Unar  i 
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mainder  to  his  fons  in  fiicceffion  as  purchafers.    Nor  is  there        1-804* 

any  ground  upon  which  thefe  words  can  be  rejected;  for  before  ' . 

this  can  be  done,  it  ought  to  be  fliewn  that  they  are  inconfiftent       Po°,LC 

with  the  reft  of  the  will.     It  may  be  laid  indeed,  that  under  the        Pools 

words,  of  devife  to  the. fecond,  third  and  other  fons,  thofe  fons     lud0th«rs- 

would  take  an  eftate  tail,  fince  the  words  "  fuch  fons,"  which 

follow  in  that  devife,  are  not  applicable  to  the  heirs  male  of  the 

body  of  thofe  fons,.  but  to  the  fons  themfelves.     But  it  is  a  ge-    * 

neral  rule,  that  where  the  teftator  has  affixed  a  definite  meaning 

to  any  particular  expreffion,  that  meaning  muft  prevail  until  he 

fhews  an  intention  to  defert  it     As  therefore  the  teftator  has 

fliewn   an  intention  in   the  preceding  claufe  to  ufe  the  words  v 

u  heirs  male  of  the  body"  in  the  fenfe  of  ions,  the  fame  meaning 

muft  be  given  to  the  fame  words  in  this  claufe. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanley  Ch.  J.  In  giving  our  opinion  upon  this 
cafe,  we  fhall  confider  the  feveral  devifes  in  the  will  of  James 
Pooli  as  if  they  had  been  devifes  of  legal  inftead  of  equitable 
eftates;  in  fhort,  as  if  they  had  been  to  the  ufe  of  the  feveral 
devifees  inftead  of  being  devifes  in  truft  for  the  feveral  devifees; 
and  had  therefore  conveyed  immediate  legal  eftates  to  the  feveral 
perfons  fpecified.  The  firft  limitation  in  the  will  is  for  the  ufe 
of  his  firft  fon  by  his  wife  Lucy,  begotten  or  to  be  begotten,  fot 
and  during  his  life,  then  upon  truft  to  preferve  contingent  re- 
mainders, and  after  the  death  of  fuch  firft  fon,  to  "  the  feveral 
heirs  male  of  fuch  firft  fon  lawfully  iffiiing,  fo  as  the  elder  pf 
fuch  Jons,  and  the  heirs  male  of  his  body,  fhall  always  be  pre- 
ferred and  take  before  the  younger  and  the  heirs  male  of  his 
body."  The  firft  part  of  this  limitation  is  to  the  firft  fon  01% 
of  the  teftator  for  his  life,  not  comprizing  any  other  fons.  So 
that  the  words  "  fuch  fons"  ufed  in  the  fubfequent  part  of  the 
fame  limitation,  can  only  apply  to  the  heirs  male  of  the  body  of 
his  firft  fon.  The  teftator  then  proceeds  to  devife,  for  want  of 
fuch  ifTue,  to  his  fecond,  third,  fourth,  and  all  and  every  other 
fon  and  fons  for  their  refpe&ive  lives,  then  in  truft  to  preferve 
'  contingent  remainders,  and  after  their  refpective  deceafes,  to 
(  the  heirs  male  of  their  refpe&ive  bodies  lawfully  iffuing,  "  fo 
<  as  the  elder  of  fuch  fons,  and  the  heirs  male  of  his  body,  fhall 
r  always  be  preferred  and  take  before  the  younger  of  the  fame 
!    fons,    and   the   heirs  male  of  his  or  their  body  or  bodies." 

Now 
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and  the  heirs  male  of  her  body  (hould  be  preferred 
and  the  heirs  male  of  their  bodies.  'After  fbixu 
provifions  rcfps&ing  the  eftates  deviled,  the  teila 
of  fuch  iflueas  before  mentioned,  devifes'to  his  in 
Poole,  then  redding  in  the  Eajl  Indies*  for  life,  t 
to  preferve  contingent  remainders,  then  to  his  nej 
Poole  for  life,  then  to  truftees  to  preferve  continge 
and  after  the  death  of  Anderton.  Poole,  to  the  fi 
other  fon  and  fons  of  the  body  of  Anderton  Poole 
begotten,  fucceflively  a*>  they  (hall  be  in  priority 
feniority  of  age,  and  the  fevcral.  heirs  of  their  red 
lawfully  ifliiing,  fo  as  the  elder  of  fuch  fons,  and  f 
body  fhall  always  be  preferred  and  take  before  t 
the  lame  fons  and  the  heirs  of  his  and  their  bodie 
tation  is  followed  by  another  precifely  fimilar 
another  nephew.  On  thcie  latter  limitations  no 
entertained ;  for  the  will  is  technically  exprefled  i 
eftates  tail  to  the  fons  of  the  firft  takers.  The  dif 
arifes  upon  the  face  of  this  will  is,  that  the  tefta 
devife  to  his  eldeft  fon,  has  added  words  which 
if  the  devife  to  that  fon  be  of  an  eftate  for  life ;  bi 
to  the  devife  to  the  fecond,  third,  and  other  fo 
fuperadded  only  point  out  the  fame  eftates  as  t 
eeffiurily  take  under  the  words  of  the  devife,  b 
tail  In  the  limitations  to  his  nephews  the  tefi 
ployed  the  very  words  that  a  conveyancer  wouk 
difficulty  arifes  upon  the  ufe  of  the  words  in  tl 
tion  "  fo  as  the  elder  of  fuch  fons  and  the  he 
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holden  that  the  teftator  meant  to  reftrain  the  general  fenfe  of        1804. 

the  words  "  heirs  male,"  and  not  to  employ  them  as  words  of     — 

limitation.     I  will  not  give  any  opinion  whether,  if  this  claufe  °a/<  E 

haji  flood  alone,  unexplained  by  other  parts  of  the  will,  fitch  Pools 
might  not  have  been  the  proper  conftru6lion.  On  that  point 
the  Court  wifh  to  avoid  any  determination.  Indeed,  if  this  had 
been  a  fingle  limitation  to  a  ftranger,  the  conftru&ion  would 
have  depended  much  upon  the  liberality  with  which  the  Judges 
might  be  difpofed  to  confider  k.  But  it  appears  to  merthat  in  \ 
conft ruing  limitations  of  this  foil  the  Courts  have  never  deviated 
from  the  general  rule,  which  gives  an  eftate  tail  to  the  fifft  taker 
where  the  devife  to  him  is  followed  by  a  limitation  to  the  heirs 
of  his  body,  except  where  the  intent  of  the  teftator  has  appeared 
fo  plainly  to  the  contrary  that  no  one  could  mifunderftand  it. 
In  this  cafe,  however,  when  the  limitation  upon  which  the  diffi-- 
culty  arifes  is  connected  with  the  other  limitations  in  which  he 
has  ufed  the  fame  words  clearly  without  intending  that  the  heirs 
of  the  body  fhould  take  by  purchafe,  it  would  be  ftrange  to  fup- 
pofe  he.  intended  the  heirs  in  this  limitation  to  take  as  pur- 
chasers, I  take  the  rules  refpe&ing  the  conftruction  of  words  in 
wills  to  be  plain  and  well  fettled.  Words  are  always  to  be  taken 
in  their  ordinary  fenfe,  unlefs  the  teftator  has  demonftrated  an .  " 
intention  to  put  a  different  fenfe  upon  them.  Now  the  words 
employed  in  the  firft  devife  are  clearly,  in  their  ordinary  fenfe, 
words  of  limitation.  Another  rule  in  the  conftruilion  of  wills 
is,  that  neither  an  intent  manifefted  by  the  teftator  to  give  only 
an  eftate  for  life,  nor  the  interpofition  of  truftees  to  preferve  con- 
tingent remainders,  nor  mere  words  of  condition  defcribing  the 
order  of  fiicceffion  in  which  the  devifes  are  to  take  place,  nor  the 
introduction  of  powers  of  jointuring,  or  of  liberty  to  commit  ^ 
wafte,  are  of  themfelves  fufficjent  to  vary  the  technical  fenfe  of 
the  words  ufed.  It  rtiuft  plainly  appear  that  the  teftator  did  not 
mean  to  give  fuch  an  eftate  ?s  would  pafs  under  the  words  ufed, 
unlefs  controlled  by  fuch  apparent  intent.  My  brothers 
agree  with  me  in  thinking,  that  this  rule  muft  be  rigidly  obferved. 
In  this  cafe  theft  are  no  circumftances  to  alter  the  meaning  of 
the  words.  It  is  altogether  unneceflary  for  me  to  examine  the 
numerous  cafes  that  occur  in  the  books ;  particularly  as  they 
are  well  collected  by  Mr.Fearne  in  his  Treatife  on  Contin- 
gent Remainders,  by  Mr.  Hargrove  in  his  Treatife  on  the 
Rule  in  Shelley's  cafe,  and  in  the  note  in  Hargrove  and  Butler9* 
edition  of  Co.  Lift,  where  the  rule  laid  down  in  that  cafe  is  dif- 
vol.  in.  s  s  cuffed. 


4 


\ 


Poole 
v. 


tnd  Others. 


<fe8  CASES  in  HILARY  TERM 

1 804.  cuffed.  It  only  remains  for  me  to  apply  the  eftablifhed  rules  of 
conftvuction  to  the  limitations  of  this  cafe,  with  a  view  to  enquire 
whether  the  words  upon  which  the  queftion  turns  are  to  be  con- 
Poo  ii  fidered  as  words  of  purchafe  or  not.  In  order  to  give  effeft  to 
the  argument  for  the  Defendant,  it  would  be  neceflary  to  hold 
that  the  teftator  meant  to  give  a  different  eftate  to  his  eldeft  fon 
from  that  which  all  the  limitations  {hew  that  it  was  his  intention 
to  give  to  his  other  fons  and  to  his  daughters.  It  is  infilled, 
however,  that  this  muft  be  the  cafe  in  confequence  of  the  parti- 
cular words  ufed  by  the  teftator  in  the  limitation  in  queftion.  It 
is  clear  that  the  daughters  muft  take  an  eftate  tail,  for  there  are 
no  words  of  reference  in  the  limitation  to  them  by  which  the 
words  "  heirs  male  of  their  bodies"  can  be  made  words  of  pur- 
chafe. Are  we  then  to  fuppofe  that  the  words  in  queftion  were 
inferted  in  the  firft  limitation  by  defign,  and  that  they  were 
omitted  in  the  limitation  to  the  daughters  by  miftake  ?  It  is  not 
poffible  to  fuppofe  that  he  meant  any  fuch  thing,  nor  have  we 
any  right  to  infert  words  which  he  has  not  ufed.  Befides,  where 
he  limits  the  remainder  to  hjs  nephews,  he  fays  "  in  failure  of 
fuch  iffue  by  me  as  aforefaid  and  not  otherwife"  the  eftate  fhall 
go  over.  If  then  the  heirs  male  of  the  body  of  the  firft  ion  muft 
be  taken  to  mean  fons,  the  eftate,  under  the  ftri&  words  of 
this  will,  muft  go  over,  though  fuch  firft  (on  fliould  leave  a 
grandfon ;  and  yet  it  could  fcarcely  have  been  fb  intended  by 
the  teftator.  I  defire  it  may  be  obferved  that  we  rely  on  the 
words  ufed  throughout  the  will,  whether  the  teftator  was 
giving  to  his  fons,  his  daughters,  or  his  nephews ;  and  it  wiD 
then  be  feen  whether,  confidently  with  the  cafes,  we  could  put 
that  conftruction  upon  the  words  in  the  firft  limitation,  which 
the  Defendant  contends  for.  The  cafe  of  Goodtitlev.  Herrity, 
which  was  cited  on  the  part  of  the  Defendant,  is  certainly  a 
cafe  of  great  authority,  fince  it  went  up  to  the  Houfe  of  Lords. 
The  Court,  in  commenting  upon  that  cafe,  admitted  the  ride 
to  be  eftablifhed,  fince  the  cafes  of  Coljbn  v.  Col/on  (a),  and 
Perring  v.  Blake,  that  if  an  eftate  of  freehold  be  given  to  a  man, 
and  either  mediately  or  immediately,  in  any  part  of  the  fame  in- 
ftrument  an  eftate  is  limited  to  the  heirs  of  his  body,  he  would  tab 
an  eftate  tail.  But  they  thought  that  the  rule  was  not  fb  rigid  as 
toprecludethe  teftator  himfelf  from  explaining  the  words  ufed,  and 

(«)  2  Str,  1115.  and  %  At*.  S46. 
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Lord  Kcnyon  cited  the  cafes  of  Law  v.  Davis  and  Doe  v.  Laming, 
where  they  were  fb  explained.  The  Court  thought  that  the 
words  "  heirs  of  the  body"  might  admit  of  explanation,  and  that 
the  words  there  ufed  were  fufficiently  explanatory.  The  cafe  of 
Goodrig/U  x.Pullyn,  2lA.Raym.  1437.  was  decided  by  the  fame 
Judges  who  decided  Law  v.  Davis.  The  devife  there  was  to 
Nicholas  Li/le  for  life,  and  after  his  deceafe  to  the  heirs  male  of 
the  body  of  the  faid  Nicholas,  lawfully  to  be  begotten,  and  his 
heirs  for  ever ;  but  if  the  faid  Nicholas  fhould  happen  to  die 
without  fuch  heir  male,  then  oven  The  Judges  were  unani- 
moufly  of  opinion  that  it  was  an  eftate  tail  in  Nicholas  Li/le ;  and 
Lord  Raymond,  in  reporting  the  decifion,  fays,  "  they  all  held 
that  the  operation  of  the  plain  and  clear  words  of  a  fettled  rule 
of  law  fhould  not  be  defeated  or  broken  into  by  uncertain  or 
doubtful  words,  which  they  took  the  laft  at  lead  to  be ;  but  in 
efie£t  the  words  heirs  males  muft  be  reje&ed  to  make  this  an 
eftate  for.  life  in  Nicholas"  If  then  the  Court  in  that  cafe  would 
not  fufier  the  rule  of  law  to  be  broken  in  upon,  we  could  not  be 
juftified  in  fo  doing  here  where  we  cannot  fee  a  plain  intention 
to  vary  the  conftru&ion  which  the  law  puts  upon  tha.  words 
*'  heirs  male  of  the  body"  ufed  in  this  cafe. 

The  following  Certificate  was  afterwards  fent  to  the  Lord 
Chancellor. 

This  caufe  has  been  argued  before  us  in  the  abfence  of  Mr* 
Juftice  Chambre,  who  was  indifpofed.  We  have  confidered  it, 
together  with  the  will  of  James  Poole,  and  are  of  opinion,  that  if 
the  devifes  contained  in  the  faid  will  to  the  children  of  the  tef- 
tator  and  their  iffue  had  been  devifes  of  legal  eftates,  John  Poole, 
the  only  fon  of  the  teftator,  would  have  taken  an  eftate  in  tail 
male,  there  not  appearing  upon  the  whole  will  together  fufficient 
indication  of  the  teftator's  intention  to  reftrain  the  legal  effect 
of  the  words  "  heirs  male  of  the  body,"  and  to  convert  them 

into  words  of  purchafe. 

Alvanley. 
J.  Heath. 
G.  Rooke. 
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jF,h.  icth.  Smith  v.  Dickenson. 

13  **P%  345- 

in  ttjfumff*  the  a  ss  u  MP  SIT.  The  declaration  dated,  that  before  the  making 
cnT/Se^enl  ^  of  the  promifes,  4v.  the  Plaintiff  had  contrived  various  ar- 
by  the  Defend-  tides  in  the  bufinefs  of  a  fadlcr,  which  he  fully  conceived  to  be 
hhnfetforuke  new , and  valuable  improvements;  and  in  particular  he  had 
any  undue  ad-  before  then  invented  a  certain  ipring  apparatus  for  girthing 
c«nmgun?cation  faddles,  and  at  the  time  of  making  the  promifes,  $c.  the  Plain- 
made  to  him  by  tiff  was  defirous  of  obtaining  His  Majefty's  letters  patent  for  the 
^invention'  for  ^>\e  ufe  and  benefit  of  the  faid  invention  for  a  certain  term  to 
*1r h  ^Jd**"1  ^  fl3^®^  "*  ^e  **"*  letters-patent,  of  which  the  Defendant 
take  out  a  pa-  had  notice,  and  whereas  the  Defendant  was  dellrous  of  being 
tent,  and  ai-  made  acquainted  with  the  nature  of  the  fiud  invention,  in  confi- 
brcach,  that  the  deration  of  the  premifes,  and  alfo  in  confideration  that  the 
Defendant  frau-  Plaintiff  would  communicate  the  nature  of  the  invention  to  the 
uined  a  patent  Defendant,  the  Defendant  undertook  that  he  would  not  avail 
for  the  invention  hjmfyf  or  take  any  advantage  of  fuch  communication  under  the 

in  hu  own  name*  '      *  ° 

Evidence  that  penalty  of  1000/.  It  then  averred,  that  the  Plaintiff  confiding 
fHud^end "ob-  *n  ^e  Defendant's promife,  did  communicate  to  him  the  nature 
uined  a  patent    of  the  faid  invention,  but  that  the  Defendant,  not  regarding, 

wiu  d?PuS!  #*  but  intending to  inJure  the  Plaintiff  wrongfully,  #c.  difclorfed 
tiff  afterwards      and  made  known  the  nature  of  the  laid  invention,    and  ob- 

le^ai^e  tt^ned  His  MaJefty's  letters  patent  for  the  fole  ufe  and  benefit 
Defendant*!  of  the  faid  invention  for  the  term  of  fourteen  years,  as  being  the 
ub  eteUrn£  '""  invention  of  him  the  Defendant,  and  thereby  availed  himfelf  and 
which  terms  the  took  an  undue  advantage  of  the  communication  made  to  him  a* 
fort^he^com^  afbrefaid ;  whereby  the  Defendant  became  liable  to  pay  1000/. 
mencement  of     according  to  his  agreement ;  yet  that  the  Defendant  had  not 

the  a&ion  had      n^lA    A* 
renounced,  in-      paiu,  Ofc. 

fifting  udmi  the      '  The  fecond  count  -was  tlie  lame  as  the  firft,  with  the  addition 
SrTwa"  heidt  of  an  legation  that  the  Plaintiff  fuftained  fpecial  damage  b? 
maintain  this      being  prevented  from  taking  out  letters-patent  in  his  own  nam* 
if  r^rty  *gree   «*<*  thereby  loft  great  profit 
not  to  do  fome         Plea  non  ajfumpjit. 

der  a  **  penalty''  The  caufe  was  tried  at  the  Guildhall  Sittings  after  Mkkadmt 
of  100/.  fuch  Term,  before  Lord  Alvanley  Ch,  J.  when  it  was  proved  that  the 
confideredm  the  Plaintiff  having  invented  the  ipring  apparatus  mentioned  in  the 
iUlld 7*  liq°i  declaration>  the  Defendant  called  upon  him,  and  expreffedhimielf 
am%e<a    extremely  defirous  to  be  informed  of  the  nature  of  die  invention  ; 

that 
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that  the  Plaintiff  communicated  the  invention  to  the  Defendant        1804. 
upon  his  figning  the  following  agreement :  "  Thomas  Smith,  of     "       — 
No.  119.  New  Bond  Street,  fadler,  having  contrived   various     .  *"*£*' 
articles  in  the  above  branch  he  fully  conceives  to  be  new  and    Dickenson. 
valuable  improvements,  Mr.  Robert  Dicken/bn,  of  No.  55.  Long 
Acre,  being  defirous  of  being  made  acquainted  with  one  of  the 
above-mentioned  improvements,  'which  Mr.  D.  fully  compre- 
hends under  the  title  of  fpring  apparatus  to  anfwer  or  pro- 
duce the  fame  effect  as  thole  for  which  Mr.  Robert  Dickenfon  has 
already  obtained  the  King's  patent,  he,  Robert  Dickenfon,  doth 
hereby  promife  and  bind  himfelf  not  to  avail  himfelf  or  take, 
any  advantage  of  fuch  communication  under  the  penalty  of 
breach  of  honour  and    1000/."      That  the  Defendant,   im- 
mediately on  getting  this  information,  entered  a  caveat  againft 
any  perfbn  but  himfelf  taking  out  a  patent  for  the  above  inven-  * 
tion,  and  fhortly  after  took  out  a  patent  for  k  in  his  own  name, 
though  it  had  been  agreed  between  him  and  the  Plaintiff,  that 
they  fhould  jointly  fliare  the  profits  of  the  invention,  but  that 
the  patent  mould  be  taken  out  in  the  name  of  the  Plaintiff. 
That  the  Defendant  being  unable  to  make  out  a  fpecincation 
in  order  to  maintain  his  patent,  obtained  another  interview  at 
a  houfe  in  Soho  Square  with  the  Plaintiff,  at  which  it  was  agreed 
that  they  fhould  be  jointly  concerned  in  the  invention,  the 
Plaintiff  being  employed  to  make  all  the  faddles ;  and  that  the 
patent  which  had  been  taken  out  in  the  name  of  the  Defendant 
fhould  ftill  continue  in  his  name.     That  upon  the  faith  of  this 
agreement  the  Plaintiff  affifted  in  making  out  the  fpecincation, 
which  was  duly  enrolled.     That  the  Plaintiff  fhortly  after  find-  N 

ing  the  Defendant  was  ufing  the  patent  for  his  own  benefit 
folely,  wrote  to  him  upon  the  fubject,  and  received  from  him  the 
following  anfwer :  "  Sir,  I  am  unconfeious  of  any  contrail  at 
prefent  between  us,  nor  can  Mr.  N.  or  Mr.  F.  (two  perfons  who 
had  been  at  the  interview  when  the  fpecincation  was  drawn  out) 
help  me  to  the  recollection  of  any,  although  you  refer  me  to 
them  for  that  purpofe.  The  two  inventions  for  which  I  have 
obtained  patents  are  my  own  inventions.  Prior  to  my  giving 
you  a  paper  not  to  praftife  any  invention  you  might  communi- 
cate, I  had  depofited  a  drawing  in  the  hands  of  a  friend,  and 
had  a  workman  actually  employed  in  making  the  article 
for  which  my  laft  patent  is  obtained,  and  this  drawing  was  de- 
posited for  the  purpofe  of  proving,  fhould  it  be  necefiary,  what 
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1804.  mydefign  and  invention  confifted  of  prior  to  any  communication 
from  you,  left  even  if  it  (hould  be  the  fame,  I  might  ftill  go  on  to 
obtain  my  patent.  How  far  your  invention  refembled  mine  is 
Dickenson,  of  no  confequence.  I  went  on  with  my  own.  Your  communi- 
cation had  in  it  nothing  new,  therefore  I  do  not  confider  myfelf 
as  ufing  your  invention  but  my  own."  Upon  this  cafe  it  was  ob- 
je&ed  by  the  counfel  for  the  Defendant,  that  the  gravamen  laid 
in  the  declaration  did  not  correfpond  with  that  which  was  in 
evidence  before  the  jury;  but  His  Lordfliip  refufed  to  nonfuit  the 
Plaintiff,  and  the  jury  found  a  verdi6t  for  the  Plaintiff  for  300/., 
the  Defendant  agreeing  to  aflign  the  patent  to  the  Plaintiff  lor 
the  remainder  of  the  term  at  the  Defendant's  own  expencc 
The  Plaintiff  was  to  be  at  liberty  to  enter  a  verdict  for  1 000/.  if  the 
Court  fhould  be  of  opinion  that  the  fum  of  1 000/.  mentioned  in 
the  agreement  was  in  the  nature  of  liquidated  damages,  and  not 
a  penalty ;  and  if  the  Court  fhould  be  of  opinion  that  the  De- 
fendant had  not  taken  an  undue  advantage  of  the  Plaintiff  a 
nonfuit  was  to  be  entered. 

Accordingly  a  rule  niji  for  a  nonfuit  on  the  one  fide,  and  for 
increafing  the  verdift  on  the  other,  having  been  obtained  on  a 
former  day, 

Bejl  Serjt.  now  contended  that  the  gravamen  in  the  declaration 
was  fupported  by  the  evidence;  for  that  although  the  Plaintiff 
by  his  condu6l  and  his  agreement  at  the  time  when  he  affiftedin 
making  out  the  fpecification  had  waved  -any  remedy  for  the  Plain- 
tiffs mifcondu6t  in  fraudulently  obtaining  the  patent  in  his  own 
name,  yet  that  he  had  only  waved  it  upon  the  condition  of  the 
Defendant's  fulfilling  the  agreement  which  was  entered  into  at 
that  time;  that  the  Defendant  having  now  renounced  that  agree- 
ment by  his  letter,  the  Plaintiff's  remedy  revived  for  the  De- 
fendant's original  mifconduft  in  obtaining  the  patent  in  his  own 
name.  He  next  infifted  that  the  fum  of  1 000/.  Stipulated  by  way 
of  penalty  was  in  the  nature  of  liquidated  damages,  and  confe- 
quently  the  Plaintiff  was  entitled  to  have  the  verdift  entered  for 
that  amount. 

But  The  Court  exprefled  themfelves  clearly  of  opinion  that  the 
word  "penalty"  ufed  in  the  agreement  effe&ually  prevented 
them  from  considering  the  fum  mentioned  as  liquidated  damages. 

Shepherd  and  Bayley  Serjts.  contra,  urged  that  the  Plaintiff's 
a&ion  could  not  be  maintained  on  this  Declaration,  fince  it  was 
evident  that  whatever  injury  he  might  originally  have  fuftained  by 
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the  Defendant's  conduct  in  taking  out  a  patent,  yet,  that  having        1804. 
fubfequently  affented  to  that  a&  of  the  Defendant,  he  could  not 

_  Smith 

now  make  it  the  ground  of  an  a&ion,  but  ought  to  Jiave  de-  v# 

clared  upon  the  new  agreement ;  and  that  in  fac~l  the  Plaintiff    Dickemioh. 
could  not  fuftain  any  damage  by  the  mere  a£i  of  the  Defen- 
dant in  taking  out  the  patent  in  his  own  name,  for  that  without 
the  Plaintiff's  fubfequent  affiftance  in  making  out  the  fpecifica- 
tion,  the  patent  would  have  been  of  no  avail. 

Lord  Alvanley,  Ch.  J.  This  is  an  action  for  the  breach  of  an 
agreement ;  and  the  queftions  are,  firft,  Whether  the  evidence 
proved  that  the  Defendant  took  any  undue  advantage  of  the  com- 
munication made  lo  him  by  the  Plaintiff*  and  fecondly,  Whether 
the  advantage  taken  by  the  Defendant,  fuppofing  it  to  be  an 
undue  advantage,  corresponds  with  the  breach  laid  in  the  de- 
claration ?     It  appears  that  the  Defendant  came  to  the  Plain- 
tiff in  order  to  obtain  a  knowledge  of  his  invention,  and  was 
extremely  anxious  that  fome  terms  mould  be  entered  into  be- 
tween them ;  and  at  the  fame  time  he  agreed  not  to  take  any 
undue  advantage  of  the  communication  made.     It  was  then  un- 
derftood  that  the  patent  was  to  be  taken  out  in  the  name  of  the 
Plaintiff.     Let  us  fee  then  what  was  the  firft  ufe  which  the  De- 
fendant made  of  his  knowledge,  there  being  at  that  time  no  con- 
tract in  exiftence  between  them  refpe&ing  any  participation  of 
profit  in  the  invention.     He  immediately  enters  a  caveat  to  pre- 
vent any  other  perfbn  but  himfelf  from  taking  out  a  patent. 
This  was  an  improper  ufe  made  of  the  difbovery,  upon  which 
the  Plaintiff  might  have  brought  an  aclion,  though  it  is  uncer- 
tain what  damages  he  could  have  recovered.     The  Defendant 
then  obtains  a  patent  in  his  own  name,  but  being  unable  to 
make  out  the  Specification,  he  tempts  the  Plaintiff,  under  pre- 
tence of  offering  him  certain  advantages,  to  complete  the  dif» 
covery.     This  was  only  a  continuation  of  the  fame  fraud;  for  as 
t  foon  as  he  has  made  out  his  Specification  from  the  information  af- 
forded him  by  the  Plaintiff,  he  refufes  to  execute  any  article  of' 
partner  (hip,  alleging  that  he  had  obtained  the  patent  upon  a  fpeci* 
fication  previoufly  depofited  in  the  hands  of  a  friend*  It  is  urged 
that  the  Plaintiffagreedto  releafe  all  breach  of  the  firft  agreement, 
not  to  take  any  undue  advantage  of  the  communication,  upon  the 
Defendant  entering  into  certain  terms,  and  that  the  Defendant  i& 
only  guilty  of  a  breach  of  thofe  terms.  Poffibly  thole  terms  never 
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1 804.        were  reduced  into  writing,  and  yet  the  Plaintiff  is  called  upon  to 
—      wave  his  remedy  on  the  firft  agreement,  without  any  power  of  en- 
Smxth        forcingthe  fecond.  It  does  appear  to  me,  however,  that  although, 
DicuNiOH.    if  there  had  been  a  formal  releafe  of  the  remedy  under  the  firft 
agreement  he  inuft  have  been  barred,  yet  as  the  patent  was  al- 
lowed to  remain  in  the  name  of  the  Defendant  only,  upon  the  per- 
formance of  certain  conditions,  the  performance  of  wliich  has  not 
been  fliewn,  the  Plaintiff  may  refort  to  the  breach   of  the  firft 
agreement,  of  which  the  Defendant  appears,  by  the  evidence,  to 
have  been  guilty.  Indeed  the  Defendant's  letter  to  the  Plaintiff 
puts  the  queftion  out  of  all  doubt,  for  he  there  infifts  upon  the 
invention  as  his  own,  and  repudiates  any  fubfequent  agreement, 
andjuftifies  having  taken  out  the  patent  in  his  own  name  as  for 
an  invention  of  liis  own.     If  a  man  give  a  bond  for  the  perform- 
ance of  covenants,  and  the  covenants  being  broken,  the  obligee 
agrees  not  to  put  the  bond  in  fuitupon  the  .undertaking  of  the 
obligor  to  do  certain  things,  and  then  the  obligor  refiifes  to  per- 
form his  undertaking,  can  it  be  faid  that  the  bond  is  gone?  Cer- 
tainly not.     So  in  this  'cafe,  the  fubfequent  agreement  was  a 
conditional   agreement,   and   as  the  conditions  were   not  per- 
formed,   the  a<5lion   may  be    maintained   upon   the  original 
agreement. 

Heath  J.  I  think  the  agreement  upon  which  the  declaration 
is  founded  is  a  fubfifting  agreement:  and  that  the  Defendant,  by 
entering  the  caveat,  and  taking  out  the  patent  in  his  own  name, 
committed  a  breach  of  that  agreement,  there  can  be  no  doubt  It 
is  infilled  that  the  Plaintiff  waved  the  breach  of  this  agreement 
and  certainly  he  might  have  done  fo.     But  I  think  that  his  con- 
duct  has  been  very  well  explained ;  for  it  appears  that  the  De- 
fendant,* with  refpeft  to  this  fecond  agreement,  was  pra&ifing  a 
mere  fraud  upon  the  Plaintiff,  and  aimifing  him  by  a  £ham  treaty 
for  a  partnerlhip  which  he  never  intended  to  carry  into  effeA.  It 
would  be  very  hard  to  refer  the  Plaintiff  to  the  fecond  agreement, 
of  the  terms  of  which  there  is  no  ^evidence,  but  only  of  a  treaty 
for  an  agreement.     It  appears  to  me  therefore  that  the  firft 
agreement  was  not  waved  by  the  treaty  for  the  fecond  agree- 
ment, which  the  Plaintiff  was  induced  to  enter  into  by  the  fraud 
of  the  Defendant. 

Rooke  J.  The  only  queftion  is,  Whether  the  Plaintiff;  by  the 
ftriA  rule  of  law,  is  prevented  from  recovering  for  the  breach  of 
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the  firft  agreement;  for  there  can  be  no  doubt  that  the  firft  1804/ 
agreement  was  broken*  That  fa&  was  fufficiently  proved  by  his 
entering  the  caveat,  and  taking  out  the  patent  in  his  own  name, 
immediately  after  the  difclofure  of  the  invention;  and  that  Dickenson. 
breach  appears  to  me  to  be  both  well  alleged  and  proved.  It  is 
infifted,  however,  that  the  Plaintiff  muft  be  nonfuited  on  the 
ground  of  the  fecond  agreement ;  but  before  the  Defendant  is 
entitled  to  nonfuit  the  Plaintiff  on  the  ground  of  the  fecond 
agreement  he  muft  prove  that  agreement*  whereas  his  own  letter 
disavows  all  agreement  with  the  Plaintiff  upon  the  fubjeA  of  the 
patent,  and  infills  upon  his  own  right  to  the  invention. 

1  Rule  difcharged. 


The  Warden  and  College  of  the  Souls  of  all  faithful  «•  '3th- 
People  deceafed  of  Oxford  v.  Costar  and  Another. 

This  was  an  a&ion  of  trefpafs,  and  the  declaration  contained  Buildingi  of  • 
n  college  m  on* 

three  counts ;  the  firft  was  for  feizing  and  carrying  away,  cm  of  the  univerfi- 

the  1  ft  January  1 803,  two  reading  defks belonging  to  the  Plain-  JJ3!?!? lnto 
tiffs ;  the  fecond  for  feizing  and  carrying  away,  on  the  2d  January  of  the  college 
1803,  two  chairs  belonging  to  the  Plaintiffs;  and  the  third  for  J^"^*^ 
feizing  and  carrying  away  two  tables  alfo  belonging  to  the  Plain-  land-tax  a&,  and 
tiffs ;  the  Defendants  pleaded  the  general  ifiue^  and  the  caufe  ^^h^ax 
came  on  to  be  tried  before  Mr.  Juftice  Chambre  at  the  Lent  perpetual,  are 
affizes  for  Oxford  1 803,  when  a  verdia  was  found  for  the  Plain-  SJ^J™ 
tiffs  with  15.  damages  upon  each  count,  fubjeft  to  the  opinion  of  But  where  a 
the  Court  on  the  following  cafe :  tftJS? 

In  the  land-tax  affeffment  of  the  parifli  of  Saint  Mary  the  ofthe  firft  Und- 
Virgin  in  the  city  of  Oxford  for  the  year  1 798,  Ml  Sauk'  College  SfiSHSrf. 
was  aflefled  by  the  Commiflioners  of  the  city  of  Oxford,  in  the  partth  under  a  - 
feveral  fumsof  9/.  14s.  9A  for  certain  premifes  called  in  the  SSment, 
affeffment,  All  Souls  Kitten  Court;  6/.  135.  3d  for  certain  pre-  which  provided 
mifes  called  late  Wards;  and  3/.  165.  io\<L  for  about  one-third  niouldpay  all8* 
ofthe  Warden's  Lodgings.  All  the  premifes  fo  aflefled  are  lo-  taiea  which  the 
cally  fituate  in  the  city  of  Oxford.  $££  *  ^, 

The  premifes  for  which  the  College  is.  aflefled  at  9/.  145.  ox/,  thereafter  be 
formerly  belonged  totheparifli  of  Saint  Mary.     In  the  year  1 7 1 5,  hekUhMtiw*"* 
an  a&  of  parliament  pafled,  which,  after  reciting  that  certain  feoffees  land*  p^chafed 

empted  from  the  land-tax. 

of 


■» 


to  the  ule  ot  the  church  and  poor  of  the  laid  pariih. 
a  right  of  entry  and  power  of  diftrefs  was  referved 
The  above  a&  of  parliament  contains  the  following 
"  be  it  further  ena&ed,  That  the  faid  Warden  an< 
"  their  fucceffbrs  for  ever,  (hall  pay  and  dilcharge 
u  are  or  at  any  time  hereafter  (hall  be  impofed  up< 
w  hereby  veiled  in  them  by  authority  of  parliame 
a£t  alfo  authorifes  the  parimioners  of  the  faid  p 
the  College  on  Afcenfion-day  yearly,  and  pais  thr 
to  make  their  perambulation,  and  take  in  the  boun< 
the  (aid  parifb  by  the  way  and  pafTagc  which  had  be* 
pofe  theretofore  accuftomed.  At  the  time  of  the  pa 
a&,  two  tenements  ftood  on  part  of  thefe  premifes 
thereof,  being  at  that  time  an  orchard,  was  then  i 
in  the  poffellion  of  the  College.  Soon  after  the 
a6l,  the  College  took  down  the  before-mentioned  1 
erefted  on  the  premifes  their  preient  library, 
tiguous  to  other  buildings  of  the  College  within 
clofure,  and  kept  for  the  ufe  of  the  College  as  otta 
College  are.  Before  and  at  the  time  ofpaffiiig  c 
thefe  premifes  were  aflefled  to  the  land-tax  in  the 
Saint  Mary  by  the  Commiflioners  of  the  city  c 
fince  the  paffing  of  the  faid  aft,  All  Souls9  College 
been  rated  in  the  fame  manner,  and  has  paid 
afleffinent  for  thefe  premifes  up  to  the  period  of  th< 
afleffinent. 

The  premifes  for  which  the  College  is  aflefled 
were  formerly  the  fcite  of  an  old  houfe  in  the  occi 
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pulled  down  all  the  buildings,  and  laid  part,  of  the  premifes  into        1 804. 
the  garden,  then  and  ftill  occupied  by  the  Warden  of  the  feid       ■ 
College  with  his  lodgings,  and  ere&ed  on  a  part  thereof  fome      le_e  Oxfari 
neceiiary  out-door  offices  for  the  u(e  of  the  Warden,  and  a  wall  «• 

where  the  front  of  the  faid  houfe  flood  towards  the  High-ftreet,  ^  Anot|Kr# 
with  a  gateway  therein,  through,  which  alone  the  Warden,  to 
whom  thefe  .premifes  have  been  allotted  by  the  College,  has 
fince  had  a  communication  to  and  from  the  ftreet  with  his  (tables 
and  other  back  buildings  *of  the  College  allotted  by  the  College 
for  the  feparate  ufe  of  the  Warden.  The  Warden's  garden* 
into  which  part  of  the  premifes  was  laid,  as  before  mentioned, 
is  part  of  the  ancient  fcite  of  the  College.  Previous  to  the  year 
1783,  and  before  Ward's  tenement  was  pulled  down,  the  wall  of 
the  fame,  on  the  weft  fide,  formed  the  eaftern  boundary  of  the 
College  and  of  the  Warden's  garden  coming  clofe  up  to  the 
Warden's  lodgings  and  garden,  but  to  prevent  a  communication 
with  any  houfes  in  the  High-ftreet,  and  to  keep  the  College 
detached  from  any  buildings  but  its  own,  the  faid  tenement  was 
pulled  down  and  laid  to  the  College  in  fuch  manner  that  the 
wall  and  building  of  the  next  adjoining  tenement  to  the  eaft  of 
Ward's  premifes,  do  now  and  have  fince  the  year  1783,  formed 
the  fole  inclofure  of  the  College  and  the  faid  garden  towards  the 
eaft,  being  connected  on  the  fouth  with  the  Warden's  lodgings 
by  a  fingle  wall  in  front,  in  which  is  the  gateway  to  the  High- 
ftreet  aforefaid.  For  thefe  premifes  All  Souls?  College  has  con* 
ftantly  been  rated  to  the  land-tax  in  the  faid  parifh  of  Saint 
Mary  by  the  city  commiffioners,  as  the  former  owners  of  the  faid 
premifes  previoufly  were,  and  has  paid  the  afTeffinents  up  to  the 
period  of  the  now  difputed  affeflment. 

The  premifes  for  which  the  College  is  affeffed  at  3/.  16s.  iof£ 
form  about  one-third  part  of  the  Warden's  lodgings.  By  inden- 
ture of  the  4th  April  1 704,  between  the  feoffees  of  the  parifh  of 
Saint  Peter  in  the  Eaft  and  the  Warden  and  College  of  AH 
Souls,  the  former,  after  reciting  a  demife  to  themfelves  from 
the  corporation  of  Oxford  of  a  mefluage  or  tenement  (the 
fpot  on  which  the  premifes  in  queftion  ftand),  for  99  years, 
and  that  the  Warden  and  College  had  lately  purchafed  the 
remainder  of  a  term  of  40  years  in*  the  mefluage  or  tene- 
ment granted  by  the  above-mentioned  feoffees  to  one  Joan  ' , 
Fry,  with  intent  to  pull  down  the  fame,  and  with  the  con- 
fent  of  the  faid  feoffees  to  ere&  a  new  building  in  the  room 

thereof, 


ui  yu  yearo,    uiiuci  uic  ujlc  mics,   rtaiiy    awi   CI 

after  die  date  of  the  above-mentioned  indent* 

pulled  down  the  buildings  then  Handing  on  the 

demtted,  and  ere&ed  thereon  a  part  of  a  dwell 

is  now  and  has  been  ever  fince  allotted  to  and 

Warden  of  the  College  as  his  lodgings,  he  pa 

the  fame.     The  remainder  of  the  laid  houfe  is 

of  the  old  fcite  of  the  College,  and  is  connefi 

buildings  thereof.     The  fine  of  14/.  has   been 

every  fourteen  years,  and  on  the  requeft  of  th< 

College,  a  new  lcafe  of  90  years  has  lately  been  j 

under  the  fame  covenants  and  conditions,  ai 

leafe  they  now  hold  the  premifes  in  queftion. 

mifes  All  Souls  College  was  rated  to  the  land-tax 

Saint  Mary,  by  the  commiffioners  of  the  city,   i 

and  1705  refpe&ively,  by  the  defcription  of  1M 

which  belongs  to  All  Souls  College,  and   paid  t\ 

but  from  that  time  until  the  now  diiputed  ailefl 

lege  has  not  been  afleffed  to  the  land-tax  for  th 

the  city  commiffioners  in  the  parifli  of  Saint  Id 

commiffioners  for  the  land-tax  are  appointed 

Oxford,  and  the  fum  impofed  upon  the  Univei 

an  afleffinent  made  by  the  Univerfity  commifD 

feveral  Colleges  and  Halls  in  certain  proportions 

the  heads  of  houfes  in  relpecl,  of  the  faid  Collei 

All  the  premifes  before  mentioned  were  fituate 

Saint  Mary  at  the  times  when  they  came  into  t 

the  College,  and  nothing  has  been  done  to  tal 

that  rmrifh.  unlefk  the  faAs  hefnre  mAnh'nn<wf  *%~ 
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pay  the  feveral  funis  above  mentioned,  regularly  diftrained  and 
took  under  a  regular  warrant  of  diftrefs,  the  feveral  articles  ftated 
in  the  declaration,  on  the  feveral  days  therein  mentioned,  viz. 
the  goods  in  the  firft  count  mentioned  for  the  firft-mentioned 
rate  of  9/.  14s.  pd. ;  the  goods  in  the  fecond  count  mentioned 
for  tb^  rate  fecondly  above  mentioned  of  61.  135.  3d. ;  and  the 
goods  in  the  third  count  mentioned  for  the  lad-mentioned  rate 
of  3/.  185*  io\cL 

The  counfel  for  the  Defendants  offered  evidence  to  prove, 
that  in  the  courfe  of  the  laft  century  feveral  houfes  and  Qther 
premifes  fituate  in  the  city  of  Oxford,  and  aflefled  to  the  land- 
tax  by  the  commiffioners  of  the  laid  city,  have  been  purchased 
by  feveral  colleges  in  Oxford,  and  added  to  thofe  colleges,  and 
occupied  by  the  members  thereof,  in  the  fame  manner  as  the 
premifes  before  mentioned  are  occupied  with  refpect  to  All 
Souls,  and  that  the  faid  colleges  are  rated  to  the  land-tax  for 
the  fame  by  the  city  commiffioners,  and  have  conftantly  paid 
fuch  rates.  But  this  evidence  being  objected  to  by  the  counfel 
for  the  Plaintiffs,  was  rejected  by  the  learned  Judge. 

The  queftion  for  the  opinion  of  the  Court  was,  Whether  the 
Plaintiffs  were  liable  to  be  aflefled  to  the  land-tax  by  the  com- 
miffioners of  the  city  of  Oxford  in  refpect  of  all,  or  any,  and 
which  of  the  premifes  before  mentioned?  and  the  verdict  was 
to  be  entered  for  the  Plaintiffs  or  for  the  Defendants,  upon  the 
feveral  counts  in  the  declaration,  according  as  the  Court  fhould 
be  of  opinion  that  the  respective  affeffinents  before  mentioned 
were  lawful  or  unlawful.  But  if  the  Court  fhould  be  pf  opinion 
that  the  evidence  offered  by  the  Defendants  was  improperly  re- 
jected, then  a  new  trial  was  to  be  granted. 

This  cafe  was  twice  argued ;  firft  in  Eq/ler  Term  1 803,  by 
Vaughan  Serjt  for  the  Plaintiffs,  and  Beji  Serjt  for  the  Defend- 
ants; and  fecondly  in  Trinity  Term  in  the  fame  year,  by 
Williams  SerjL  for  the  former,  and  Shepherd  Serjt  for  the 
latter.  The  courfe  of  argument  purfued  on  the  part  of  the 
Plaintiffs  tended  to  fhew, .  from  the  hiftory  of  the  feveral  land-* 
tax  acts,  and  the  alterations  in  point  of  expreffion  where  the 
exemption  in  favour  of  colleges,  halls,  and  hofpitals  occurred, 
that  it  was  the  intention  of  the  Legiflature  to  include  within  the 
exemption  Any  buildings  newly  incorporated  into  colleges, 
and  forming  part  of  fuch  colleges.  The  courfe  of  argument 
on   the  part  of  the  Defendants  tended  to  fhew,  from  the 
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1804.  abufes  to  which  fuch  an  exemption  was  liable,  and  from  the 

■  confequent  hardihips  which  alterations  in  the  degree  of  burthen 

^^J^"  thrown  upon  the  diftri&s  reiponfible  for  fuch  proportion  of  the 

v.  land-tax  ceafing  to  be  paid  upon  lands  fo  exempted  would  in* 

and  An<*h«r.  tro^110^  ***  ft  was  not  the  intention  of  the  Legiflature  to  ex- 
empt any  thing  more  than  the  old  fcites  of  colleges.  It  was  alio 
contended  for  the  Defendants,  that  at  all  events  the  provifo  m 
the  private  a&  of  parliament,  by  which  the  premifes  aflefled  at 
9/.  14$.  yd.  were  conveyed  to  the  College,  amounted  to  a  cove- 
nant x)n  the  part  of  the  College  to  wave  their  exemptions  and  pay 
the  land-tax.  But  as  thefe  points  were  fully  difcufied  in  the 
judgment  of  the  Court,  a  more  detailed  account  of  the  argu- 
ments is  omitted  in  this  place. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanlev  Ch.  J.     This  cafe  has  been  long  before  the 
Court ;  and  indeed  it  has  been  our  wiih  that  the  land-tax  fliouM 
continue  to  be  paid  by  the  refpe&ive  parties  in  the  fame  manner 
as  it  has  been  paid  hitherto.     But,  notwithftanding  that  wife, 
and  the  hardfhip  arifing  from  the  circumftance  that  the  claofc 
in  the  old  land-tax  aft,  upon  which  the  queftion  turns,  has  now 
been  made  perpetual,  it  is  our  duty  to  decide  the  cafe  accordiag 
to  the  ftri&  letter  of  the  law.  It  was  not  ftated  at  the  bar,  bat  I 
take  it  for  granted,  that  the  city  of  Oxford^  upon  which  a  grofi 
charge  is  made  by  the  land-tax  afts,  is  divided  into  parifhes,  each 
being  as  it  were  a  diftrift,  and  having  a  feparate  afleffinent* 
This,  however,  is  not  the  cafe  in  all  places-;  for  every  parifhin 
the  kingdom  does  not  form  a  diftinft  diftri6L     I  fliall  firft  pro* 
ceed  to  confider  thofe  parts  of  the  cafe  which  apply  to  the  fecond 
and  the  third  counts  of  the  declaration.     It  is  to  be  obfanred, 
that  no  acquiescence  on  the  part  of  the  College  in  the  payment 
of  any  particular  afleffinent  can  prevent  them  from  availing 
themfelves  of  any  exemption  if  fuch  exemption  fhould  be  found 
to  exift.     We  are  to  determine,  therefore,  how  far  the  ex- 
emption in  the  land-tax  a£b  in  favour  of  colleges  extends.     We 
have  looked  into  all  the  afts,  as  well  as  into  the  cafe  of  Harrijm 
v.  Bulcoeky  1  H.  El.  68.,  and  we  are  all  of  opinion  that  the 
principle  o£Harrt/bn  v.  Rtdcock>  is  applicable  to  colleges  a* 
well  as  hofjritals.    In  that  cafe  the  premifes  on  which  the 
.  afleffinent  was  made  did  not  form  part  of  the  old  fcite  of  the 
hofpifal;  and  they  had  been  aflefled  to  the  land-tax  beftf* 
they   were  taken  ittto   the  hofpHaL       The   fame    argrn 
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ments,  founded  upon  hard/hip,   were  there  urged  which  hate 
been  reforted  to  in  this  cafe;  and  indeed,  the  only  difference  be- 
tween the  two  cafes  is,  that  one  is  the  cafe  of  an  hofpital  and 
the  other  of  a  college.  Lord  Loughborough,  in  commenting  upon 
the  words  of  the  land-tax  ad,  obferves,  "  that,  there  might  be 
no  ambiguity  in  the  word  fcite,  the  Legiflature  goes  on  to  fay, 
(my  of  the  buildings  within  the  walls  or  limits  of  the  /aid  colleges, 
halls,  and  hqfpitals;  none  of  the  buildings  therefore  within  thofe 
limits  are  chargeable."     This  cafe  appears  to  me  decifive  upon 
the  fiibjed :  but  as  the  prefent  is  a  cafe  of  confiderable  import- 
ance to  the  univerfities,  I  think  it  right  to  enter  rather  more  at 
large  into  the  matter.     In  the  i  Will.  8?  Mar.  c.  20.  which  is  to 
be  found  in  the  Appendix  to  BuffheadHs  Statutes  at  Large,  there 
is  a  provifo  that  the  ad  (hall  not  extend  to  any  college  or  hall  in 
either  of  the  univerfities,  or  the  colleges  of  Wind/or,  Eton, 
Winton,  or  Wejlminjler,  or  any  hofpitals  or  alms-houfes,  or  any 
free-fchool,  &c  for  or  in  refped  of  the  fcites  of  the  faid  col- 
leges, &c  or  any  maf|er,  fellow,  or  fcholar  of  the  faid  colleges, 
&c.  for  or  in  refped  of  any  ftipend,  wages,  or  profits,  &c.  nor 
to  charge  any  houfes  or  lands  belonging  to  the  hofpitals  therein 
mentioned,  or  to  any  colleges  or  halls  in  either  of  the  univerfi- 
ties, or  to  any  hofpital,  alms-houfe  or  free-fchool,  in  refped  of 
any  rents  or  revenuespayable  to  the  faid  hofpitals,  &c.  applicable 
to  the  ufe  of  the  poor.     This  ad,  which  has  been  called  a  land- 
tax  ad,  differs  very  materially  from  the  prefent  land-tax  ad,  and 
rather  refembles  the  property  tax,  being  a  charge  of  one  fhilling 
in  the  pound  upon  all  perfbnal  eftates,  and  one  fhilling  in  the 
pound  upon  all  landed  eftates.     The  4  Will.  Sf  Mar.  c.  1 .,  which 
is  to  be  found  in  the  Appendix  to  Pickerings  Statutes,  vol.  12. 
follows  the  1  Will.  #  Mar.  with  refped  to  the  fcites  of  college© 
and  halls,  but  does  not  exempt  the  other  lands  belonging  to 
than;  and  all  the  other  land-tax  ads,  as  far  as  I  can  colled, 
run  in  the  fame  words,  until  the  1 1  &  12  WilLfy  Mar.  which  is 
the  foundation  of  all  the  fubfequent  ads  upon  the  fhbjed.  Thisis 
the  firft  ad  by  which  the  quotas  of  the  tax  are  impofed  upon 
particular  diftrids,  and  in  this  ad  the  exemption  is  extended  to 
the  buildings  within  the  walls  or  limits  of  colleges,  halls,  and 
hofpitals.     The  2  Ann.  c.  1.  further  extends  the  exemption  to 
all  lands  which  on  the  25th  March  1693*  ^  belong  to  the 
fcites  of  any  colleges,  &c.     The  difference  of  the  feveral  ads 
amounts  to  this :  the  firft  ad  gave  an  exemption  from  the  per- 
fbnal tax  in  refped  of  the  fcites,  falaries,  buildings,  lands, 
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and  revenues  belonging  to  all  colleges ;  the  4  Will.  Sf  Mar.  in 
refpelt  of  the  fcitesonly ;  the  1 1  &  12  Will.  3.  in  refpe&  of  the 
AV^oIm     fcites  and  buildings  within  the  limits  of  colleges,  4%. ;  and  the 
v.  2  Ann.  adds  to  this  exemption  all  lands  which  did  belong  to  the 

^otTAR       jy^  0f  college  fa.  on  the  25th  March  1693.  I  inclined  at  firft 
to  think  that  we  might  put  that  conftru&ion  upon  the  a&s  which 
juftice  feemed  to  require,  and  that  we  might  hold  that  a  college 
ras  not  at  liberty  to  exempt  itfelf  by  enlarging  its  own  limits, 
tut  it  feems  to  me  impoffible  to  put  fo  limited  a  conftru&ion 
upon  die  word  "  buildings"  as  to  juftify  us  in  deciding  that  the 
legillature  has  not  given  an  exemption  to  all  buildings  which 
form  part  of,  and  are  ufed  for  the  purpofe  of  the  college.    The 
words  of  the  2  Ann.  which  is  to  be  found  at  large  in  Pickering* 
Statutes,  vol.  23.  have  been  followed  down  to  the  preient  time. 
Whatever,  therefore,  now  forms  part  of  the  College,  though  it 
were  not  originally  exempted,  muft,  according  to  the  cafe  of 
Harrifon  v.  Bidcock>  be  taken  to  fall  within   the  exemption. 
With  refpeft  indeed  to  any  colleges  which  may  have  been  ereded 
fince  die  land-tax  ad  became  perpetual,  I  fliall  fay  nothing;  but 
I  think  that  a  college  erected  after  the  paffing  of  the  firft  land- 
tax,  and  before  that  which  rendered  the  tax  perpetual,  would  be 
exempted.  This  being  fo,  it  follows  that  we  muft  give  judgment 
for  the  Plaintiff  upon  the  fecund  and  third  counts ;  and  indeed 
with  refpe£t  to  that  part  of  the  tax  which  is  the  fubje&  of  the 
third  count,  there  feems  to  be  no  great  hardfhip  in  £0  doing,that 
part  of  the  tax  having  always  been  paid  by  the  parifh.    This  cir- 
cumftance  of  itfelf  affords  a  ftrong  proof  of  the  conftru&oa 
which  was  put  upon  the  2  Ann.  at  the  time  when  that  a&  was 
pafled.     That  a&  paffed  in   1 703,  and  the  purchafe  by  the 
College  of  the  perpetual  leafe  from  the  parifh  of  Saint  Peter's 
was  made  in   1704.      Probably  indeed  the  parifh  were  not 
aware  of  the  claufe  of  exemption  when  they  entered  into  this 
contract ;  and  the  grant  was  made  without  any  particular  ftL 
pulation,  leaving  the  law  to  operate  as  it  might  happen  to  apply. 
The  confequence  was,  that  as  foon  as  the  premifes  purchafed 
were  taken  into,  and  made  part  of  the  College,  *  the  tax  ceafed.. 
How  fenfibly  the  lofe  fuftained  by  the  parifh  of  Saint  Peter 
from  ttys  circumftance  was  felt,  may  be  collected  from  the 
claufe  introduced  into  the  private  aft  of  parliament  in  the  year 
1715,  1  Geo.  1.  c.  v.,  by  which   the  premifes  which  are  the 
fubjeA  of  the  firft  count  were  conveyed  to  the  College  by  the 
feoffees  of  the  parifh  oi  Saint  Mary.    This  being  a  private  ac\  is 

in 
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in  the  nature  of  a  conveyance,  and  mull  be  conftrued  Jceundtm 
Jiibje&am  materiam.  About  ten  years  before  the  paffing  of 
the  a&,  the  College  had  availed  themfelves  of  the  exemption 
with  refpeA  to  the  premifes  then  purchafed.  In  171$  there- 
fore, when  the  parifh  agree  to  convey  the  premifes  which  are 
the  fubjeft  of  the  firft  count*  they  introduce  a  condition  that 
the  College  ihall  pay  all  fuch  taxes  as  then  were,  or  fliould 
thereafter  be  impofed  upon  the  premifes.  We  are  clearly  of 
opinion  that  this  ftipulation  was  introduced  for  the  exprefs 
purpofe  of  guarding  againft  the  very  Exemption  which  is  now 
fet  up.  It  is  faid  that  the  a&  only  compels  the  College  to  pay 
fiich  taxes  as  the  premifes  are  liable  to  by  law  when  in  their 
occupation.  But  we  think  that  the  intention  of  parliament  was' 
that  the  College  fhould  pay  all  fuch  taxes  as  the  premifes  were 
liable  to  at  the  time  when  they  were  purchafed.  Then  what 
has  been  the  conduft  of  the  College?  For  nearly  100  years 
they  never  claimed  the  exemption.  They  were  confcious  that 
they  ftipulated  to  the  contrary.  We  think  therefore  that  by 
the  provifb  in  the  a£t  of  1715,  the  College  meant  to  charge*1 
themfelves  with  the  payment  of  the  land-tax,  and  although 
without  fuch  provifb  they  might  have  been  exempted,  yet  we  * 
muft  confider  -them  as  having  renounced  the  benefit  of  that 
exemption,  according  to  the  maxim  qui/que  poteft  renuntiare 
juri  pro  fe  introdufto.  On  thefe  grounds  we  are  of  opinion, 
that  a  verdift  muft  be  entered  for  the  Defendant  upon  the  firft 
count,  and  for  the  Plaintiff  upon  the  fecond  and  third  counts. 
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Ejectment  to  recover  certain  premifes  at  Gain/borough  in  the  y.-Adevifed  all 
county  of  York.     On  the  trial  at  the  laft  York  affizes,  be-  Sffi£dL* 
fore  Tkamjbn  Baron,  a  verdiA  was  taken  for  the  Plaintiff,  fub-  firft  vevterjwheu 
jea  to  the  opinion  of  this  Court,  on  the  following  pafe.    Jofeph  ^Johi 
Andrew  being  feifed  in  fee  of  the  premifes  in  queftion,  by  his  yean,  but  if  he 
will,  dated  the  30th  December  1779,  and  properly  attefted,  de-  ^  ai  f^ 
vifed  inter  alia  as  follows:  "  Firft,  I  will  that  mg  juft  debts  and  »nd  d.  a.  rtef- 

w  *  tator  s  daughter 

**  *by  the  fecond 

Tenter)  fliould  be  then  bring,  he  give  the  fame  to  her  when  (he  toould  attain  ai  yean,  Teftator  died, 
and  then  S.  A,  died  under  age  and  without  iflue.  Held  that  on  the  death  of  8.  A.f  the  Inheritance  refted 
n  JD.  A.  hit  fitter  of  the  half  Mood  in  preference  to  hit  undo  of  the  whole  blood. 
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1 804.       funeral  expences  be  discharged,  then  I  give  and  bequeath  to 
■■■  my  daughter  Deborah  Andrew  the  fum  of  100/.  to  be  paid  to 

1>0Z         her  when  ihe  conies  to  the  age  of  21  years,  but  if  ihe  ihould 
livTTox.      die  before  that  ihe  comes  to  the  age  of  21  years  I  give  the  fame 
to  my  (on  Stephen  Andrew;  aifo  I  give  to  my  wife  Jane  Andres* 
qiy  cow  and  all  my  household  goods  and  furniture  whatlbever; 
alio  I  give  and  bequeath  to  my  fon  Stephen  Andrew  all  my  lands 
and  houiing,  alfcr  all  my  effects  wlxatfoeoer,  not  otherwife  dif- 
pofed  of  in  my  will  when  he  conies  to  the  age  of  2 1  years ;  bat 
if  he  ihould  die  before  he  comes  to  the  age  of  a  1  years,  aod 
ray  daughter  DeboraJi  be  thui  living,  I  give  the  fame  to  her 
when  ilie  comes  tQ  the  age  of  2 1  years,  alfo  the  intereft  of  the 
above  100L  towards  her  maintenance  until  ihe  come  to  the  age 
of  21  years,  provided  that  flic  ihould  live.     I  do  make  and 
ordain  my  fon  Stephen  Andrew  ible  executor  of  this  my  laft  will 
and  teftament."     The  devilbr  died  on.  the  3d  January  J780, 
without  having  revoked  his  faid  will,  leaving  Jane  Andre*  hif 
widow,  (who  afterwards  married  William  Hutton)  the  iaid  Ste- 
phen Andrew,  his  only  ion  by  his  former  wife  Sarah  Andrea, 
his  heir  at  law,  and  an  infant  of  the  age  of  1 1  years,  and  the 
fiud  Deborah  Andrew,  an  infant  of  the  age  of  three  year*  by 
his  iecond  wife  Jane  Andrew,  him  furviving.     The  pedbaal 
property  of  the  deyifor  (after  payment  of  debts,  funeral  ex- 
pences, and  charges  of  probate,  amounting  altogether  to  36L  u»} 
was  only  155.  3$*/.,  and  the  value  of  the  real,  eftaie  was  about 
300/.     Stephen  Andrew,  upon  the  death  of  the  deyifor,  entered 
into  the  premiies  in  queftion,  and  afterwards  died  in  January 
1785,  and  under  the  age  of  21  years,  inteftate  and  unmarried, 
leaving  Deborah  his  After  of  the  half  blood.     Ijaac  Andrew 
the  leflbr  of  the  Plaintiff,  is  die  uncle  and  heir  at  law  of  the 
whole  blood  of  Stephen  Andrew,  and  is  alio  now  the  heir  ft 
law  of  Jofirph  Andrew  the  deviibr.     Upon  the  death  of  iSfepta 
Andrew,  Ifaac  Andrew  his  uncle,  entered  into  the. pofifeffiou  dl 
the  premifes  in  queftion,  and  continued  to  receive  the  tents  and 
profits  thereof  during  the  minority  of  DebvraA  Audrey  who, 
upon  her  attaining  tlic  age  of  21  years,  was  admitted  into  da 
pofieffion  and  receipt  of  the  rents  and  profits  of  tht  fine  pre- 
mifes,  and  continued  in  fucb  poffeffion  and  reoejpt  until  her 
dea£h  in  1802.     Deborah  Andrew  died  without  ifliie,  and  after 
flie  had  attained  the  age  of  21  years,  duly  made  and  exenrted 
her  will,  and  thereby  devifed  the  premiies  in  queftion  to  her 
mother,  Jane  Hutton  (formerly  Jane  Andrew)  the  Defendant 
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The  queftion  for  the  opinion  of  the  Court  was,  Whether  the         1804. 
leflbr  of  the  Plaintiff  was  entitled  to  recover?  * 

:         Lens  Serjt  for  the  leffor  of  the  Plaintiff     The  firft  queftion         D°E 
!|    is,  Whether  Ifaac  Andrew*  the  heir  at  law  of  the  whole  blood      Hottow. 
iJ    of  Stephen  Andrew,  be  entitled  to  the   premifes   in   queftion 
1    in  preference   to   the  devifee    of  Deborah  Andrew,  who  was 
n    fifter  of  the  half  blood  to  the  faid  Stephen  Andrew  ?  The  fe- 
li   veral  devifes  to  Stephen  Andrew  and  Deborah  Andrew  not  being 
i;   to  veft  until  they  fhould  refpe&ively  attain  the  age  of  21  years, 
£ ;   were  executory  devifes,  and  until  the  veiling  of  one  or  other  of 
4   the  eftates  limited  thereby,  the  fee  defcended  to  the  heir  at  law 
£  I  of  the  devifbr.     Upon  the  death  of  the  devifor  therefore  thp  fee 
,  g  defcended  to  Stephen  Andrew,  fubje&  indeed  to  be  devefted  by 
ij  the  events  of  his  or  bis  fifter  Deborah's  attaining  the  age  of  21. 
*>    But  as  Stephen  Andrew  died  before  either   of  thofe   events 
j .  took  place,  the  fee,  which  remained  in  him  till  his  death,  de- 
-   {bended  to  his  uncle  of  the  whole  blood,  Ifaac  Andrew,  in  prefer- 
.  snce  to  Deborah  Andrew  his  fifter  of  the  half  blood.     It  is  true* 
.  •  that  if  a  man  be  feifed  of  an  eftate  for  life,  and  after  that  eftate 
a  freehold  be  limited  to  another  perlbn,  and  then  the  reverfion 
"   in  fee  defcend  to  the  firft  taker,  his  pofTeffion  will  not  convey 
,  the  inheritance  to  his  fifter  of  the  whole  blood  in  preference 
^'  to  his  brother  of  the  half  blood,  for  in  fuch  cafe  it  is  held, 
that  he  never  has  the  reverfion  in  pofTeffion,  and  confequently 
V  the  heir  muft  claim  through  his  anceftor  and  not  through  him. 
But  in  this  cafe  there  was  no  reverfion  exiftidg  at  the  death  of 
e  f  Stephen  Andrew,  fince  the  life  eftates,  upon  which  the  reverfion 
* "  was  to  depend,  had  not  then  arifen.     It  is  held,  that  if  the 
Kl  heir  enter  on  the  death  of  his  anceftor,  and  affign  dower  to 
^»'- the  widow  and  die,  his  fifter  of  the  whole  blood  will  only  take 
^  two-thirds  of  the  eftate  in  preference  to  his  brother  of  the  half 
*~  f  blood ;  and  the  reafon  of  this  is  clear,  for  as  the  widow  has  a 
*  4  freehold  eftate  in  one  third  of  the  whole,  nothing  but  a  reverfion 
■*'  of  that  third  remains  in  him.     The  exceptions  to  the  rule  of 
poffeffio  fratrii  have  been  confined  to  cafes  where  an  eftate  of 
freehold  has  been  interpofed  between  the  pofTeffion  of  the  firft 
ml  taker  and  the  revferfion  in  fee.     In  this  cafe,  no  fuch  eftate 
m  J  having  been  interpofed,  the  rule  of  poffeffio  Jratris  muft  pre- 
1  1  vail,  and  confequently  Ifaac  Andrew,  the  uncle  of  the  whole 
ml  blood,  muft  take  in  preference  to  Deborah,  the  fifter  of  the  half 
■^  blood.     The  eftate  indeed  which  defcended  to  Stephen  Andrew,  ^ 

a*£  being  liable  to  be  defeated,  may  jpofBfely  be  celled  a  bafe  fee;  but 
:»  t  t  2  it 


larger  eftate  can  be  implied.  The  words  "  all  m 
ibever  not  otherwife  difpofed  of  in  my  will,"  do 
eftate  in  the  realty.  In  Hogan  d.  Wallis  v.Jack/i 
where  the  teftator  gave  to  his  mother  **  all  the  re 
effects  both  real  and  perfonal  which  he  fhonld  di< 
it  wa»  holden,  that  a  fee  parted  to  the  devifce*;  bi 
of  the  word  "  real"  plainly  (hewed  that  the  teftato 
to  ufe  the  word  "  cffe&s"  in  the  ufual  fenfe,  and  t 
the  Court  laid  great  ftrefs.  Independent  of  whi 
rially  relied  upon  the  introdu&ory  word*  there  u 
an  evident  intention  to  convey  a  fee.  The  prefen 
tially  different  from  lMe  d.  Chilcott  v.  White,  i  Eaf 
the  teftator's  wife,  under  a  power  to  devife  what 
proper  of  her  faid  effects"  to  her  fitters  for  life,  i 
be  empowered  to  devife  real  eftates ;  for  in  that  cj 
had  previoufly  given  her  an  eftate  for  life  in  his  : 
as  bequeathed  to  her  his  perfonalty ;  and  the  Cou 
words  "  faid  cffe&s"  muft  refer  to  all  the  eftates  be 
by  the  fame  will.  The  cafe  of  Canifield  v.  Gilbci 
is  a  decifive  authority*  upon  the  prefent  cafe.  Th< 
having  given  the  "  real  refidue  and  remainder 
wherefbever  and  whatfbever,  and  of  what  natiu 
quality  fbever,"  the  Court  of  King's  Bench  thou 
reliduary  claufe  muft  be  confined  to  perfonalty. 
borough  there  faid,  "  the  principal  ftrefi  is  laid 
€  effects ;'  but  that  word  ftands  alone,  and  nothin 
alter  its  ufual  fignification,  as  in  Hogan  v.  JacJt/t 
word  i  real9  was  added  together  with  it;  but  in  il 
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which  it  can  be  inferred  that  the  poffeflion  of  any  thing  lefs  than        1804. 

an  abfolute  fee  fimple  will  have  that  effect.    Now  it  is  clear  that      

Stephen  Andrew  never  took  any  thing  more  than  a  bafe  fee.   For  °* 

the  inheritance  which  defcended  upon  him  at  the  death  of  his  Hutt«». 
anceftor  was  fubje£t  to  be  defeated  by  the  vefting  of  the  ex- 
ecutory devife  to  his  filler.  If  he  had  attained  21,  the  eftate 
which  defcended  upon  him  would  have  ccafed,  and  he  would 
have  taken  a  new  eftate  by  way  of  executory  devife,  which 
would  either  have  been  an  eftate  for  life,  and  which  would  have 
merged  in  the  reverfion,  or  a  new  eftate  in  fee  fimple.  But  on 
the  death  of  Stephen  the  bafe  fee  ceafed,  and  the  fee  fimple  de- 
scended to  Deborah  as  heir  of  the  devifbr.  It  is  clear  from 
Co.  Lit.  15.  a.  that  the  intervention  of  any  eftate  of  freehold 
between  the  pofleflion  and  the  abfolute  fee  fimple  will  prevent 
the  pqfieffbr  of  the  firft  eftate  from  becoming  a,Jtipes.  For  it 
there  appears  that,  if  the  father  die  leaving  a  widow,  and  die 
fon  enter,  and  take  the  rents  and  profits,  yet  his  eftate  in  fee  « 

fimple  as  to  one  third  being  defeafible  by  the  right  of  dower  in 
the  widow,  will  not  defcend  to  his  fitter  of  the  whole  blood  in      , 
preference  to  his  brother  of  the  half  blood,  though  the  former 
will  be  entitled  to  the  remaining  two-thirds.     [Lord  Alvanley 
Ch.  J.     If  the  fon  die  before  dower  be  afiigncd  to  the  widow,  I 
rather  think  that  the  whole  would  defcend  to  the  heir  of  the  fon; 
though,  if  dower  be  affigned  during  the  life  of  the  fbn,  the  eftate 
in  dower  will  interrupt  the  feifin  of  the  fbn  as  to  one  third,  and 
turn  it  into  a  reverfion.]     Secondly,  Under  the  words  of  the* 
will  an  eftate  in  fee  pafTed  to  Deborah  Andrew.     The  intention 
of  the  teftator  to  give  a  fee  is  evident.    It  is  clear  that  he  meant 
Deborah  to  take  every  tiling  which  Stephen  would  have  taken  if 
he  had  lived;  and  that  if  Stephen  attained  21,  he  meant  that  he 
fhould  take  every  thing  and  Deborah  nothing.     Now  he  could 
not  intend  to  give  an  eftate  for  life  only  to  Stephen;  for  eo  injlanti 
thatfuch  an  eftate  vefted  in  Stephen  it  would  have  merged  in  the 
reverfion  in  fee  which  defcended  upon  him.     Stephen  therefore 
muft,  at  all  events,  have  taken  a  fee  had  he  attained  2 1 ;  and  as 
the  teftator  appears  cle?  riy  to  have  intended  to  give  to  Deborah 
all  that  Stephen  would  have  taken,  it  is  hardly  to  be  fuppofed 
that  he  could  mean,  in  cafe  of  her  death  under  2 1,  leaving  ilfiie, 
that  her  children  fhould  be  excluded.    Such  then  being  the  ap- 
parent intention,  the  Court  will  give  an  effect  to  the  words  ufed 
conformable  to  that  intention,  unlefs  reftnyned  by  pofitive  rules 
©flaw.    The  words  "  all  my  effects  whatfoever  not  otherwife    [  6/fi  J 
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1 804.  difpofed  of  in  my  will,"  are  fufficient  for  this  purpofe.  Theft 
words  are  at  leaft  as  ilrong  as  the  words  "  teftamentary  eftate,* 
which  in  Smith  v.  Coffin,  2  H.  BL  444.  were  holden  to  apply  to 
Hutton.  the  realty,  though  coupled  with  words  peculiarly  applicable  to 
perfonalty.  In  Ilogan  v.  Jacfr/bn,  it  is  true  that  the  epithrt 
"  real"  was  added  to  "  effects."  But  Lord  Mansfield  does  not 
appear  to  have  altogether  relied  upon  that  circumftance,  and 
he  refers  to  the  claulbs  in  The  bankrupt  laws,  where  the  word 
"  effects"  includes  every  thing  which  can  be  turned  into  monev, 
And  the  reafbns  affigned  in  the  Houfe  of  Lords,  when  that  cafe 
was  carried  there  by  a  writ  of  error,  feem  to  fhew  that  the 
judgment  of  the  Court  of  Kitigs  Bench  did  not  proceed  on  the 
word  "  real"  being  ufed. 

On  this  dhy  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanley  Ch.  J.    The  queftion  intended  to  be  referred 
for  the  opinion  of  the  Court  was,.  Whether,  according  to  the 
true  conftruction  of  the  will,  the  teftator's  daughter  Deborah 
would  take  an  eftate  for  life  or  an  eftate  in  fee ?     On  reading 
the  cale  it  occurred  to  the  Court  that  there  was  a  preliminary 
point  to  be  decided  before  that  queftion  could  arife,  viz^  Whe- 
ther the  fee  fimple  expectant  on  the  eftate  fot  life  (if  it  fliould 
be  fb  confidered)  vefted  in  Ifaac  Andrew,  as  heir  of  Stephen 
Andrew  the  fbn  of  the  teftator,  or  whetherthe  devifee  of Deborah, 
his  filler  of  the  half  blood,  be  entitled  to  claim  ?     That  point 
the  Court  defired  to  hear  argued  as  well  as  the  other,  and  it  is 
upon  that  point  only  that  we  fhall  nowjjive  our  opinion.    The 
queftion  is,  therefore,  Whether,  fuppofing  an  eftate  for  life  only 
to  be  given  to  the  daughter,  the  Ion  ever  took  fuch  an  eftate  tLat 
the  reversion  in  fee  would  defcend  to  his  heir  at  law,  or  whether 
it  would  defcend  to  the  heir  at  law  of  his  father  ?     There  is  no 
rule  better  known  in  Wejlminfter  Hall  than  "  that  a  man  that 
claimeA  as  heir  in  fee  fimple  to  any  man  by  defcent  muft  make 
himfelf  heir  to  him  that  was  laft  feifed  of  the  actual  freehold  and 
inheritance,"  Co.  LitL  15.  £.,  where  Lord  Coke,  in  commenting 
upon  the  maxim  poffeffio  fratris  de  feodo  Jtmpltci  facit  fororem 
effe  hceredem,  fays,  "  regularly  he  muft  make  himfelf  heir  to  him 
x  that  was  laft  actually  feifed  to  the  purchafer."     It  is  neceflair 
that  this  rule  fhould  be  accurately  underftood,  for  there  are  feme 
cafes  in  which  the  anceftor  need  not  be  actually  feifed.    If  a  roan 
purchafe  a  reverfion  only,  he  is  rievfcr  actually  feifed  at  all,  and 
yet  his  heir  would  be  entitled.   In  Hale's  MSS.  cited  in  the  notes 
t  6 49  ]    to  Hargrove  'and  Butler's  Co.  Litt.  14.  a.  it  is  faid  *  if  A.  pu* 

chafe 
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chafes  a  reverfion  expe&ant  on  an  eftate  for  life,  And  dies  with-        1 804* 

out  iffue^  regularly  his  brother  of  the  half  blood  fliall  not  be  heir      

to  him*  becaufe,  though  when  there  is  a  mefhe  feifin  he  ought  to  °E 

make  himfelf  heir  to  him  who  is  laft  actually  feifed;  yet,  when,      Hwttc*. 
there  is  not  fuch  a  mefne  feifin,  he  ought  to  make  himfelf  heir 
to  him  in  whom  it  fjrft  vefts  by  purchafe."     After  referring  to 
Hodgkinfonne  v.  Whood  Cro.  Car.  23.,  where,  upon  a  devife  to 
2?.,  the  teftator's  fon  by  one  venter,  and  the  heirs  male  of  his 
body,  remainder  to  the  heirs  male  of  the  body  of  the  devifor, 
remainder  to  the  devifbr's  right  hell's,  it  was  holden,  upon  the 
death  of  B.  without  iffue,  that  C,  the  devifbr's  fon  by  another 
venter,  fhould  take  as  heir  male  of  the  devifor,  becaufe  it  was 
quq/i  an  eftate  tail ;  Lord  Hale  fays,  "  But  it  ffeems  that  the  fee 
fhall  defcend  to  him,  fince  it  is  a  void  devife  of  the  fee  fimple, 
and  doth  not  veft  by  purchafe  in  the  eldeft  fon,  but  by  defcent." 
The  fame  doclrine  is  laid  down  in  Jenk\  cafe,  Cro.  Car.  151.,      ^ 
where  the  Plaintiff  having  declared  in  debt  on  bond  againft 
the  Defendant,  as  brother  and  heir  to  J.  S.9  and  the  Defendant  ~ 
having  pleaded  r  jens  per  defcent  from  his  brother,  it  appeared 
that  the  obligor  died  feifed,  leaving  iffue,  and  that  upon  fuch 
iffue  dying  without  iffue,  the  lands  defcended  to  the  Defendant 
as  heir  to  the  fon  of  his  brother,  whereupon  the  Court  gave 
judgment  for  the  Defendant,  for  he  had  nothing  as  immediate  heir 
to  his  brother,  but  by  defcent  from  the  fon  of  bis  brother.    But 
in  the  cafe  of  Kellow  v.  Rowden,  Carth.  126.  3  Mod.  253.,  where 
A.  being  feifed  in  fee,  bound  himfelf  and  his  heirs  in  a  bond, 
and  having  two  fons  B.  and  C  limited  the  eftate  to  himfelf  for 
life,  remainder  to  B.  his  eldeft  fbn  in  tail,  reverfion  to  his  own 
right  heirs ;  jB.  entered  and  died,  leaving  a  fon  D.,  who  died 
without  iffue,  upon  whofe  death  the  eftate  tail  being  extinct, 
the  reverfion  came  into  poffeffion,  and  defcended  in  fee  upon 
C,  it  was  holden  in  debt  on  bond  againft  C,  as  the  heir  of  A.9 
that  the  declaration  was  proper,  for  though  B.  and  D.  had 
each  of  them  fuch  an  intereft-in  the  fee  as  that  they  might  have 
fold,  charged,  or  forfeited  it,  yet  they  had  not  a&uq}  feifin 
thereof  in  poffeffion,  fo  as  to  be  either  affets  in  their  hands,  or 
to  make  a  poff^ffio/rqtris  to  prevent  a  brother  of  the  half  blood 
from  entering,  but  they  were  feifed  only  of  the  eftate  tail,  and 
the  father  being  the  perfbn  who  was  laft  feifed  of  the  fee,  it  was 
fufficient  to  charge  the  Defendant  as  heir  to  him.    In  that  cdfe 
judgmtnt  was  given  for  the  Plaintiff  by  three  judges  againft 
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1 804.        Eyre  J. ;  and  they  held  that  it  is  not  the  reverfion  in  fee,  but 

•      the  poffeffion,  which  makes  the  party  inheritable.     Both  thefe 

DoE  cafes  are  noticed  in  my  Brother  Williams's  edition  of  Saunders 
Huiton.  in  the  note  to  Jeffrefon  v.  Morton,  vol.  2.  p.  7.  Thefe,  and 
many  other  cafes  which  I  fliall  forbear  to  mention,  prove,  that 
where  there  is  an  intermediate  eftate  there  is  no  feifia ;  though, 
as  I  before*  obferved,  if  a  man  purchafe  a  reverfion  expectant 
upon  a  freehold,  it  will  defcend  to  his  heir,  though  it  has  never 
come  into  pofTeifion.  I  fhould  not  have  confumed  fo  much 
time  on  this  part  of  the  cafe  if  the  doctrine  had  not  been  in 
fome  degree  impeached  by  the  cafe  of  Smith  v.  Parker,  2  BL  1 230. 
In  that  cafe  the  Court  of  Common  Pleas  held,  that  where  an 
intermediate  tenant  for  life,  with  remainder  to  bis  firft  and 
other  fons  in  tail  being  in  poffeffion  of  his  eftate  for  life,  and 
having  the  reverfion  in  fee  in  himfelf,  fubjefct  to  intermediate 
eftates  for  life,  with  contingent  limitations  to  the  firft  and 
other  fons  of  eact^  tenant  for  life  in  tail,  entered  into  a  bond, 
and  died  without  iffiie,  the  reverfion  was  affets  in  the  heir  to 
fatisfy  the  bond,  when  it  veiled  in  him  in  pofieffion.  My 
Brother  Williams,  in  his  note  to  Jeffrefim  v.  Morton,  takes 
notice  that  the  authority  of  this  cafe  was  queflioned  by  Lord 
Thurlow  in  The  Marchionefs  qfTweedale  v.  The  Earl  of  Coventry, 
1  Bro.  Ch.  Cqfi  240.,  and  that  the  opinion  of  Lord  Hardmdce, 
as  far  as  it  is  to  be  collected  from  the  cafe  of  Cunningham  t. 
Moody,  1  Vez.  174.,  feems  alfo  to  contradict  the  opinion  of  the 
Court  of  Common  Pleas.  It  is  to  be  obferved  indeed  that  the 
cafe  was  very  fhortly  argued,  and  that  it  does  not  appear  to 
have  received  all  that  confideration  from  the  Court  which  it 
deferved.  Mr.  Serjt.  Adair  merely  obferved,  that  though  the 
remainder  in  fee  vetted  in  the  obligor,  yet  being  after  many  in- 
termediate remainders,  and  three  of  them  eftates  tail,  it  was  too 
remote  to  be  an  actual  feiiin  of  the  freehold  and  inheritance.  I 
cannot  help*  thinking,  with  deference  to  the  very  learned  Judge* 
by  whom  the  cafe  was  decided,  that  if  the  matter  had  been  more 
fully  difcufled  it  would  have  been  differendy  determined.  Lord 
Ch.  J.  De  Grey  feems  to  have  thought  that  the  only  difficulty 
which  Could  have  arifen  would  have  turned  upon  the  queftion  of 
priority,  fuppofing  all  the  fucceffive  tenants  for  life,  having  in 
them  the  reverfion  in  fee,  to  have  entered  into  bonds.  This  ferves 
to  fhew  in  how  great  hafte  the  matter  was  determined;  for  if  the 
bond  operated  as  a  charge  upon  the  reverfion,  it  muft  have  had 

the 
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the  fame  effeA  in  refpeA  of  priority  as,  any  other  incumbrance  by    w    1 804, 
the  perfon  creating  the  charge.     Mr,  Juftice  Black/lone,  though      — — 
he  agrees  with  the  reft  of  the  Court,  takes  the  true  diftin&ion,  °* 

for  he  fays  the  obligor  might  have  fold  the  reverfion,  and  might      Huttow. 
therefore  have  incumbered  it,  though,  ftri&ly  fpeaking,  his  bond 
was  no  charge  upon  the  reverfion,  but  only  upon  the  heir  in  re-        \  \ 
fpe6t  of  fuch  reverfion  defcending.     The  only  queftion  ought  to 
have  been,  Whether  the  Defendant  took  the  reverfion  as  hei* 
of  the  obligor  or  not  ?    The  Court  feem  to  have  taken  up  the 
cafe  in  a  wrong  point  of  view ;  and  Mr.  Juftice  Nares  almoft 
apologifed  for  having  referved  the  point.     Fortified,  therefore, 
by  the  opinions  of  Lord  Hardiaicke  and  Lord  Thurlow,  and 
j     after  reviewing  the  feveral  cafes  upon  the  fubje6l,  I  feel  myfelf 
;     compelled  to  deny  the  authority  of  that  caie.     It  appears  to  me 
that  it  cannot  be  fupported  without  impeaching  all  the  decifions 
i    which  eftablifh  that  the  vetting  of  a  reverfion  will  not  make 
i:    fuch  a  pqffeffiojratris  as  to  convey  the  eftate  to  the  heir  of  the 
|{    perfon  in  whom  it  vefts.     In  Cunningham  v.  Moody \  where  the 
1    limitation  was  to  hufband  and  wife  for  their  joint  lives,  remainder 
',    to  the  children  of  the  marriage  in  tail,  and  for  default  of  fuch  ifiue, 
.     to  the  right  heir  of  the  hufband  in  fee ;  the  hufband  had  one 
.    daughter  of  the  marriage  mentioned  in  the  fettlement,  and  an- 
other daughter  of  a  fecond  marriage,  and  upon  the  death  of  the 
,    firft  daughter  without  ifiue,  the  queftion  was,  Whether  her 
fitter  of  the  half  blood  was  entitled  to  the  reverfion  in  fee  ?  Lord 
*    Hardwicke  held,  that  as  the  reverfion  which  defcended  upon  the 
eldeft  fitter  was  never  clothed  with  pofleffion,  it  was  governed  by 
51    the  rule  poffeffio  fratris,  fyc.  and  would  defcend  to  the  fitter  of 
'*    the  half  blood ;  and  he  relied  upon  the  cafe  of  KeUam  v.  Rcrwden* 
5   In  Lady  Tweedale  v.  Lord  Coventry,  Lord  Thurlaw^  fpeaking  of 
^    the  cafe  of  Smith  v.  Parker,  fays,  that  the  decifion  in  that  cafe 
-l    did  hot  fb  fatisfy  his  mind  as  to  have  enabled  him,  bad  it  been 
tS   neceflkry,  to  decide  the  queftion  refpe&ing  the  reverfion  without 
V   referring  to  a  Court  of  common  law.     We  now  come  to  the 
3*   point  in  this  particular  cafe.     It  was  urged  at  the  bar,  that  ad- 
0   mitting  thedo&rine  laid  down  in  the  cafes  to  which  I  havealludedf 
a    yet  that  in  the  prefent  cafe,  until  the  contingency  happened, 
it   the  fee  defcended  on  the  heir  at  law  of  the  teftator,  fb  that  the 
ri    wife  of  fuch  heir  would  have  been  dowable,  or  the  hufband 
m   tenant  by  the  curtefy,  according  to  the  cafe  of  Buckworth  v.  Thir- 
m  kdL 
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tell  (a).  Admitting  the  doftrine  of  that  cafe,  if  the  fon  of  the 
teftator  had  married  his  wife  would  have  been  endowed.  This 
Cafe  is  to  be  found  in  ColleSianea  Juridica,  p.  332..  But  we  have 
been  fupplied  by  my  Brother  Lens  with  a  more  accurate  note 

than 


(a)  The  following  note  was  read  to  the 
Court  by  Lens  Strjt.  on  the  day  after  the 
argument. 

*  Buck-worth  v.  Thtrhcll,  B,  R.  Trin.  25 
Gt§.  3.  —  This  was  a  cafe  referved  from  the 
Cambridge  aflizes.  The  form  of  the  a&ion 
was  replevin. 

Deviie  to  truftees  and  their  heirs  to  re- . 
cewe  the  rent*  and  profit*  of  a  certain 
ef'.ate,  and  apply  them  for  the  maintenance 
of  AffiryBamet  till  (he  arrived  at  the  aee 
of  21  years,  or  till  me  married  ;  and  on  her 
arriving  at  fuch  age  or  marrying,  to  the  ufe 
of  Mary  Barnes  >  her  heirs  and  affigns,  hut 
in  cafe  fid  Mary  would  die  before  the  age 
of  21  years,  and  without  leaving  hTue,  re- 
mainder over.  Mary  married  and  had  a 
child,  which  child  died,  and  then  Mary 
died  before  (he  arrived  at  the  age  of  21 
years. 

The  queflion  was, Whether  Maryjhwt- 
band  was  entitled  to  be  tenant  by  the 
curtefy. 

ffW  for  Plaintiff.  In  order  to  make  the 
hufband  tenant  by  the  curtefy,  the  wife 
mull  be  foiled  of  an  ibfolute  indefeafible 
eftate  in  fee  fimple  or  fee  .tail.     In  Py* 
V.  Sammt,  Goulds,  81.  and  X  Leto.  167.  S.C. 
the  diftmction  is  taken  bet  ween  a  limitation 
of  an  eftate,  as  where  an  eftate  tail  expires 
for  want  of  hTut-s,  and  a  condition,  which  in 
Its  creation  is  to  defeat  the  eftate  on  a  cer- 
tain contingency,  and  it  is  held  that  the 
firft  is  fubjed  te  the  jenaucy  by  the  curtefy, 
"but  otherwife  of  the  tecond,  for,  it  h  faid, 
the  condition  lhall  relate  to  the  defeafance 
of  the  eftate.   In  Bootbby  v.  Vcr*cn%  qMod. 
147.,  the  Revile  was  to  Amnt  (the  heir  at 
law)  for  life,  and  if  (he  married  and  had 
fflue  male  of  her  body  living  at  the  time  of 
her  death,  then  to  fuch  iflue  male  and  to 
his  heirs  for  ever ;  but  if  (he  died  leaving 
no  iflue  male  at  the  time  of  her  death,  then 
to  Gw*  BaaiUy  and  his  heirs  for  ever.    It 
was  held  that  the  hu(band  of  June,  (he 
having  married  and  had  HTue,  could  not  be 
tenant  by  the  curtefy,  though  Anne  was 
heir  at  law,  and  the  fee  defcended  to  her  in 
the  intermediate  time,  and  it  was  faid  by 
the  Court,  "  Wherever  the  eftate  is  to  be 
determined  by  eiprefs  limitation  or  con- 
dition upon  the  death  of  the  wife,  there  t^e 


hufband  (hill  not  he  tenant  by  the  eurreiy, 
and  a  raft  is  put  whcr»-  a  contingent  eftate 
intervening  between  her  eftate  for  life,  and 
the  inheritance,  prevents  the  tenancy  bv  the 
curtefy. 

WbiUcburch  for  Defendant,  cited  Lit.  fee 
35  and  51.  to  (hew  that  where  the  wife  has 
an  eftate  of  inheritance,  the  hufband  OiiO 
be  tenant  by  the  curtefy,  and  if  the  eftate 
exifts  for  a  moment  it  thai]  not  be  defeated 
as  to  this  purpofe  by  its  fuhfequeot  deter- 
mination. Co.  Lift.  30.  In  BttUj  v. 
Ferno*y\ht  heir  mail  of  the  daughter  rntjbt 
be  considered  as  taking  by  purchafe.  Tba 
is  a  condition  fubfequent,  and  (hall  not 
defeat  the  privilege  which  has  once  at- 
tached ;  3  Lev.  xjl.  Br*,  At.  title,  Tenant 
by  the  Curtefy,/*/.  14.  the  hulhand  i>bable 
to  the  fer\ices  during  the  life  of  the  wife, 
and  therefore  his  privilege  fubfifts,  though 
the  eftate  out  of  which  it  is  derived  is  de- 
ft royed  by  the  death  of  the  wife  without 
iflue. 

Reply.  Tenancy  by  the  curtefy  is  not 
properly  derived  out  of  the  wife's  eftate, for 
it  may  fubfifl  beyond  it,  where  by  the  expi- 
ration of  the  limitation  the  wife's  eftate  is 
gone,  but  it  it  a  privilege  merely  Hi 
B-tbby  v.  Vermm  the  wife  hod  a  fee  til  the 
contingency. 

Lord  Mansfield.  There  is  no  cafe  ex- 
pre&Iy  in  point,  let  it  be  fpoken  to  again. 

BulIerJ.  U  the  remainder- man  heft 
heir  at  law  f  It  wis  admitted  at  the  bar  that 
he  was,  and  it  was  agreed  to  add  that  fad  to 
the  cafe. 

2d  Argument. 

Le  Blaxc  for  Plaintiff.  There  has  beta 
an  addition  made  to  the  cafe  on  a  fuggeftion 
of  the  Court,  which  ftates  that  the  devhee 
over,  on  the  death  of  Msty  Bmrmts  under 
21,  without  leaving  iflue,  was  heir  at  law  of 
the  teftator.  I  am  to  contend  that  the  eflart 
in  this  cafe  taken  by  Mmr*  the  wife  was  a 
defeasible  fee  fimple,  and  that  to  introduce 
a  tenancy  by  the  curtefy,  inure  nraft  be  a 
fee  fimple  or  fee  tail  abfotute  end  mdefcs- 
jfble.  tn  Payne  v.  Samm*%  cited  in  the  hi 
argument  1  Zea.  167*  GairleV,  Si.  A*ierj*% 
184.  the  diftindun  ie  expressly  made  in  aB 
the  reporters,  and  they  all  agree,  that  had 
the  condition  been  broken,  (which  was  not 
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than  the  one  in  print.  The  cafe  is  certainly  very  like  the  pre- 
fent.  It  occasioned  ibme'noife  in  the  profeffion  at  the  time  it 
was  decided ;  and  the  doflrine  there  laid  down  is  very  fully  com- 
mented upon  in  the  notes  to  Hargi-ave  and  Butler's  Co.  IAtU 
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the  cafe  there,  beraufe  the  woman  died  with- 
in the  time  of  performance;  and  fothe  eftate 
tail  ww  regularly  f pert  t),  there  could  not  have 
been  a  tenant  by  the-  curtefy.    The  cafe  of 
Bootbby  y.  Ver*on>  9  Mod.  147.  eftablifhes 
the  fame  doctrine,  and  feveral  cafes  are  put 
in  the  determination.  The  cifes  decided  on 
dower,  which  to  this  purpofe  are  the  fame 
as  on  the  curtefy,  though  they  differ  as  to 
the  necelfity  of  actual  feifin,  and  in  the  cafe 
of  truft,  confirm  this  dottrine.  1  Jiol.A6.6j6. 
tit.  Dower  -F.and  1  Vent/^TJ,    To  create 
tenancy  by  the  curtefy  it  is  not  barely  fuf- 
ficient  that  there  (hall  have  been  iffue.  capa- 
ble of  inheriting.     It  is  not  fufticient  in  the 
cafe  of  joint  tenants.  %  Ro.  Ab.  90.   Little- 
ton,  in  his  definition  of  the  curtefy  fays,  the 
iffue  mull  be  capable  of  being  feifed  "of  fuch 
eftate  as  the  wife  has."Thofe  words  are  ma- 
terial,  and  exclude  fuch  an  eftate  as  this 
where  there  is  a  condition  annexed  to  the 
wife's  eftate  only.    Tenancy  by  the  curtefy 
continues  in  the  fame  manner  as  before  the 
ftat.  flV  </•*//  %  Infill 3.  %Co.  356.  Bro.Ab. 
396.  Jf'ttx,  339.  Plow.24i.    Ettates  which 
fince  the  flat.  4e  donh  have  become  eftates 
tail  were  before  eftates  of  fee  Ample  condi- 
tional.    By  the  birth  of  ilTue  they  became 
abfolute,  and  that  is  the  reafon  that  as  to  the 
curtefy  there  is  no  difference  between  eftates 
in  fee  and  eftates  tail,  for  by  the  circumftance 
effentMl  to  the  curtefy,  namely  the  birth  of 
iffue,  there  remained  as  to  this  purpofe  no 
diftin&ion  between  them ;  fox  in  either  cafe 
it  was  an  abfolute  fee  on  which  the  curtefy 
attached.     But  eftates  created  with  an  ex- 
prefs  condition  like  the  prefent,  never  be- 
came abfolute.    This  eftate  was  always  de- 
teafible,  and  was  defeated  by  the  death  of 
the  wife  under  the  age  of  21  without  leav- 
ing iffue. 

Wilf^  contrm.  Executory  limitations  and 
devifes  were  not  in  ufe  at  the  time  of  the 
ft  at.  dt  don'u;  they  were  not  intended  to 
alter  any  of  the  properties  incident  to  eftates 
and  following  known  principles. 

The  eftate  by  the  curtefy  is  not  necef- 
krily  a  part  of  the  wife's  eftate,  for  it  may 
exift  after  the  wife's  eftate  has  expired,  but 
it  is  taken  out  of  the  whole  fee  fimple.  In 
t.  R$.  Ab.  676.  the  Comt  was  equally  di- 


vided, and  the  reafon  given  hy  RoJU  that 
dower  muft  be  derived  out  of  the  hu<band*s 
eftate,  is  clearly  a  bad  6ne.  There  is  no 
cafe  iu  point  on  either  fide.  In  Pmyne  v, 
Samms,  the  decifion  went  to  eftablifli  the 
curtefy.  ThU  is  a  limitation  conditional,  and 
not  merely  a  condition,  for  the  defeasance 
has  no  relation  to  the  time  of  creating  the 
eftate,  as  in  the  cafe  of  a  condition  merely, 
the  breach  of  vvnich  avoids  all  roefne  incum- 
brances. In  the  retort  in  Leonard,  one  of 
the  cafes  put  is  this,  J.B.  if  he  does  a  par  J 
ticular  thing  is  to  take  the  eftate  from 
y.  8.  y.  S.  nwrries,  it  is  there  faid,  if  y.  B. 
do  the  particular  tiling  required,  yet  the 
wife  of  J.  S.  lhall  be  endowed.  Before 
the  ftat.  de  don't s,  wife  tenant  in  tail  hai 
iffue  and  dies,  the  eftate  reverts  to  the 
donor  ;  yet  the  hufband  will  be  tenant  by 
the  curtefr,  and  the  eftate  does  not  become 
an  abfolute  fee  by  the  birth  of  iflue*  Coke 
puts  a  cafe  of  the  wife  having  iffue  and 
being  attainted  afterwards,  yet  the  hufband 
is  tenant  by  the  curtfey. 

Reply.  *  Curtefy  is  derived  out  of  the 
Wife's  eftate,  became  by  the  birth  of  iffue 
her  eftate  becomes  abfolute,  and  it  does  not 
properly  fubfift  after  the  extinction  of 
the  wife's  eftate.  This  eftate  was  ec  na- 
tional, and  never  turned  into  a  fee  fimp<e 
The  cafe  put  by  Lew.  cannot  be  law,  for 
If  it  were,  the  wjfe  of  every  mortgagee 
would  be  entitled  to  dower  in  the  mortgage 
eftate. 

i*ord  Mam/eld.  Tenancy  by  the  curtefy 
exifted  before  the  ftat.  dedomu,  and  the  de- 
finition of  it  is,  that  the  wife  mutt  be  feifed 
of  an  eftate  of  inheritance,  which  by  pofli- 
bility  her  iffue  by  the  hufband  may  inherit, 
and  there  muft  be  iffue  born.   Eftates  at 
that  time  were  of  two  forts,  conditional  or 
abfolute,   and    curtefy    applied    to    both 
equally.  I  cannot  agree  with  the  argument, 
that  on  performance  of  the  condition  by 
birth  of  a  child  the  eftate  became  abfolute ; 
it  was  fo  by  a  fubtilty  in  odium  of.  perpe- 
tuity) and  for  the  fpecial  purpofe  of  aliena- 
tion but  for  no  other.  Itothenrife  reverted 
to  the  donor  on  failure  ofihe  iffue  according 
to  the  original  restriction.   At  common  law 
the  only  modification  of  eftates  was  by  con- 
dition. 


words  is  made  determinaDie  upon  lome  particular 
if  that  particular  event  happens,  the  wife's  dower  i 
band's  curtefy  ceafe  with  the  eftate  to  which  it  is  ai 
not  neceflary  for  me  to  enter  into  an  examination  i 
cafes  referred  to  in  this  note.  The  obfervationi 
are  certainly  worthy  of  attention ;  but  we  do  not  : 
[  655  ]  here  bound  to  enter  into  the  queftions  refpe&ing 
dower,  or  to  give  any  opinion  upon  the  cafe  de 
King's  Bench,  from  which  we  are  all  of  opinion  ths 
cafe  is  very  diftinguifhable.  Here  the  leflbr  of 
claims  as  heir  to  the  fon  of  the  teftator ;  but  of  whi 
he  claim  to  be  heir?  Does  he  claim  to  be  heir  of 
abfolute?  His  title  accrued  at  the  time  of  the  dea 
ceftor,  that  is  the  ion  of  the  teftator.  No  fee  ftn 
defcended  upon  him  as  fuch  heir,  but  merely  a  reve 
ant  on  an  eftate  for  life.  Now  where  was  the  feifii 
It  is  firid  that  he  had  once  a  fee  in  bun,  and  if  f! 


1  j 


*  dition.    The  ftttute  of  ufes  introduced  a  truflees  to  preferve  contii 

I?  greater  latitude  of  qualification,  but  there  It  k  not  of  long  date  that 

jj  arofe  a  great  dread  of  letting  in  perpetui-  ufe  have  been  eftablHhed. 

f  ties  by  means  of  the  extenfive  operation  of  introduttioii  of  the  rulr  w 

that  ftatute,  and  in  the  time  of  Elix.  and  time  in  which  executory 

j  Jowus%   many  cafes  were  decided  with  a  effe&  to  be  a  life  or  lives 

;-  view  to  prevent  that  effect ;  with  this  view  years  afterwards*     It  is  en 

it  was  allowed  to  bar  contingent   remain-  is  a  conditional  limitatii 

ders  before  the  perfon  who  was  to  take  but  a  contingent  Ihnitati 

r  came  into  iff*;  others  were  held  to  be  too  cited  go  upon  the  diftincl 

remote  in  their  creation.     The  cafes  pro-  conditions    and   not   Urn 

ceeded  in  that  view  too  far,  and  eftates  the  life  of  the  wife  the  c 

were  too  much  loofened,  and  it  became  ne-  a  fee  fi triple  to  which  h< 

ceiTary  to  reftrain  them  again ;  and  in  the  poflibility  inherit.     I  am 

fc  time  of  the  troubles,  eminent  lawyers  who  the  Defendant  u  entitled 
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not  defcend  to  his  heir?    But  it  muft  be  admitted  that  the  fon        1804. 
did  not  die  a&ually  feifed  of  a  fe^  fimple  abfolute,  but  only  of      — 
a  reverfion  expe&aht  on  an  eftate  for  life.     As  to  the  cafe  of  J** 

dower,  I  admit  that  the  whole  eftate  defcends  upon  the  fon      Huttow. 
till  affignment  of  dower ;  but  when  dower  is  affigned,  the  fee 
at  the  death  of  the  wife  fliall  cjefcend  to  the  heir  of  the  father, 
and  not  to  the  hefr  of  the  fon,  for  the  moment  that  dower  is 
affigned  it  is  the  fame  as  if  the  wife  had  taken  a  life  eftate  at 
the  death  of  her  hufband,  and  the  fon  becomes  only  entitled  to  a 
reverfion  in  that  third  part,  which  will  not  defcend  to  his  lifter 
of  the  whole  blood  in  preference  to  his  brother  of  the  half  blood, 
for  though  he  once  had  pdffeffion  of  the  whole  fee  fimple,  his . 
a&ual  feifin  was  defeated  by  the  affignment  of  dower.     This 
appears  from  Co.  Lift.  1 5.  a. ;  and  in  Co.  Lift.  31.  0.,  it  is  faid, 
that  if  there  be  grand-father,  father,  and  fon,  and  the  grand- 
father be  feifed  of  three  acres  in  fee,  and  taketh  wife  and  dieth, 
and  the  land  defoendeth  to  the  father  and  the  father  dieth,  and 
the  wife  of  the  grand-father  is  endowed  of  one  acre  and  dieth, 
the  wife  of  the  father  fhall  be  endowed  only  of  the  two  acres 
refidue ;  for  the  dower  of  the  grand-mother  is  paramount  to  the 
title  of  the  wife  of  the  father,  and  the  feifin  of  the  father  which 
defcended  to  him  (be  it  in  law  or  a&ual)  is  defeated,  and  the 
father  bad  but  a  reverfion  expe&ant  on  a  freehold.     The  refult 
of  this  cafe  I  take  to  be,  that  the  Cither  was  feifed  in  fee  fubje& 
to  the  dower  of  the  grand-mother,  and  was  in  the  fame  filia- 
tion as  the  fon  of  the  teftator  in  this  cafe  until  the  contingency 
happened ;  and  it  appears  to  me  decifive  of  the  prefent  cafe. 
The  cafe  of  Goodright  v.Searle,  2Wilf2^.  alfo  appears  to  me  *<Mrwjty.jS;. 
to  be  in  point.     In  that  cafe  George  Payntet  devifed  to  his  fon  l5  **/•  »9°» 
in  fee,  but  if  he  happened  to  die  before  ii,  leaving  no  iflue* 
to  the  teftatqr's  mother  Catherine  Paynter  in  See.     The  teftator 
died  in  1750,  leaving  George  his  only  fon;    Catherine  died     £  <jj$  -j 
5th  Jan.  in  1754.     George9  the  fon  of  the  teftator,  who  was 
alfo  grandfon  and  heir  of  Catherine^    died   6th  Jan\  1 754, 
before  21,  and  without  iflue.     The  leflbr  of  the  Plaintiff  was 
coufin  and  heir  to  George  the  fon ;  the  wife  of  the  Defendant 
was  filter  and  heir   pf  Catherine^    and  coufin  and  heir  of 
George  on  the  part  of  Catherine.     The  queftion  was,  Of  what 
eftate  George  the  fon  died  feifed:   whether  of  the  bafe  fee 
which  defcended  to  hhn  from  his  father,  or  of  the  poffibility 
which    defcended    to    him   from  his  grand-mother?     If  of 

the  former,  hi*  b®x  &  forte  patcrm  would  be  entitled;  if 

of 
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of  the  latter,  his  heir  on  the  part  of  his  grand-mother.  It  to 
contended,  that  upon  the  .death  of  the  teftator  the  fee  defcended 
upon  the  fon,  notwithftanding^the  conditional  devife  to  him; 
that  upon  the  death  of  Catherine  her  intereft  alio  defcended 
'  upon  him,  and  merged  in  his  greater  eftate  which  he  had  by 
defcent  from  his  father,  and  that  therefore  his  heir  ex  parte 
paterna  was  entitled.  After  the  firft  argument,  Lord  Ch. 
J.  fVilles,  Mr.  Juftice  dive,  and  Mr.  Juftice  Birch  intimated 
their  opinions  that  the  fee  fimple  did  not  defcend  to  the  fon 
upon  the  death  of  the  teftator,  but  was  only  deviled  to  him 
upon  condition;  and  that  as  the  condition  upon  which  he 
was  to  take  never  happened,  the  heir  of  Catherine,  to  whom 
it  was  devifed  over  in  fee,  was  entitled,  according  to  the  rule 
adopted  in  Goodright  d.  GurnaU  v.  Wood,  Willes,  21 1.,  that  the 
heir  of  an  executory  devifee  in  fee  (hall  take  though  the  devife 
die  before  the  contingency  happen.  Mr.  Juftice  Bathur/i,  how- 
ever, entertaining  fome  doubts,  the  cafe  was  argued  again,  and 
after  the  fecond  argument  it  appears  that  the  Court  were  all 
agreed,  and  the  Chief  Juftice  was  ready  to  deliver  their  opi- 
nion in  favour  of  the  Defendant,  though  he  deferred  it  in  order 
to  give  an  opportunity  to  compromife  the  matter.  I£  there* 
fore,  we  are  to  confider  the  expreffion  of  the  Judges  after  the 
firft  argument  as  the  opinion  of  the  Court,  the  cafe  is  an  ex- 
prefs  authority  in  point;  for  there,  although  the  eftate  in  fee 
defcended  upon  the  fon  until  the  contingency,  it  was  holden 
not  to  be  that  fort  of  fee  which  would  defcend  to  his  heir  a 
parte  paterna.  The  comment  of  Mr.  Fearne,  in  his  Treatife 
on  Contingent  Remainders  and  Executory  Devifes,  voL  2.  p.  449^ 
appears  to  me  to  be  very  well  warranted,  and  we  cannot  better 
exprefs  our  rcajbn  why  in  the  prefent  cafe  the  eftate  de- 
fcended to  the  fitter  of  the  half  blood,  and  not  to  the  uncle  of  the 
r  65  7  ]  whole  blood,  than  by  adopting  his  expreffion.  "  This,"  he  fays, 
"  is  agreeable  to  that  rule  of  defcent  which  requires  that  a  per- 
fon  who  claims  a  fee  fimple  by  defcent  from  one  who  was  the  firft 
purchaser  of  the  reverfion  or  remainder  expectant  on  a  freehold 
eftate,  muft  makejumfelf  heir  to  fuch  purchafer  at  the  time  when 
that  reverfion  or  remainder  fells  into  pofTef&on.  So  here  the 
intereft  of  Catherine  Paynter  was  future,  fhe  had  no  feifin  of  the 
freehold ;  and  therefore  the  perfon  claiming  by  defcent  from  her, 
muft,  by  analogy  to  the  above  rule,  be  heir  at  Uw  to  her  wl*eg 
the  eftate  fell  into  poffefllou.  And  as  to  the  qpeftioo  ftarted  j* 
that  cafe  Whether  {bis  executory  iatereft  did  not,  by  the  de- 
fcent 
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fcent  of  it  from  Catherine  Puynter  at  her  deceafe  upon  George,        1804* 
ipho  was  then  her  heir  at  law,  become  merged  in  the  fee  which    .  ■ 

he  took  by  defcent  from  his  father  (the  teftator),  it  vanifhea  D°K 
when  we  coniider  that  the  executory  fee  devifed  to  the  mother  Hdttok. 
could  have  no  exiftence  before  the  deceafe  of  the  ion  under  age 
without  iffiie ;  for  upon  that  event  only  could  it  arife.  Now  how 
was  it  poffible  for  it  to  merge  before  it  had  any  exiftence  ?  If 
it  could  be  extinguished  by  merger  it  muft  be  by  its  union  with 
a  greater  eftate,  out  of  which  it  was  to  arife,  and  of  which  it  ' 

might  be  considered  as  part,  or  at  leaft  as  an  extraction.  But 
how  are  two  eftates  to  unite,  or  one  to  become  blended,  or  con- 
founded with,  or  absorbed  in  the  other,  when  both  are  of  equal 
meafure,  viz.  both  feefimples;  and  of  which  the  one  cannot 
commence  or  partake  of  exiftence  at  all,  but  in  an  event  which 
deftroys  and  annihilates  the  other  ?"  The  rule  is  alio  well 
ftated  in  Watkinis  Law  ofDefcents,  chap.  3.  f.  2.  He  firft  ob- 
ferves  that,  "  when  a  reverfion,  or  remainder  expe&ant  upon 
an  eftate  of  freehold  continues  in  a  courfe  of  defcent,  it  continu- 
ally devolves  on  the  death  of  each  particular  heir  to  the  perfon 
who  can  then  make  himfelf  heir  to  the  donor  or  purchaier,  with- 
out any  regard  to  the  very  heir  of  the  precedent  perfon  who  fuc- 
ceedcd  to  it  by  defcent;  till  when  the  particular  eftate  is  deter- 
mined it  ultimately  veils  in  poffeffion  in  him  who  at  fuch  deter- 
mination is  the  right  heir  of  fuch  donor,  purchaier,  or  original 
remainder -man.  For  as  there  was  no  intermediate  perfon  ac- 
tually feifed  of  fuch  reverfion  or  remainder,  no  one  could  be  the 
mean  of  turning  its  defcent  and  becoming  a  new  flock  or  ter~ 
minus;  but  fuch  flock  muft  yet  be  in  the  donor,  purchaier,  or 
remainder-man,  and  muft  fb  continue,  if  no  alienation  be  made,  . 
till  fuch  eftate  ihall  become  veiled  in  poffeffion."  He  after- 
wards adds,  "  So  alio  with  reipe&  to  contingencies  and  execu-  [  658  1 
tory  devifes.  Thus  on  a  devife  to  G.  in  fee  ^but  if  he  happened 
to  die  under  the  age  of  2 1  years,  leaving  no  iffue,  then  to  P.  in 
fee ;  after  the  deceafe  of  the  teftator  P.  died  in  the  lifetime  of 
G.,  who  afterwards  died  under  the  age  of  2 1,  and  without  iflue; 
it  was  held,  that  the  lands  veiled  in  P.'s  heir  at  law,  upon  the 
happening  of  the  contingency,  (viz.  on  the  death  of  G.  under 
age,  and  without  iffue,)  but  that  the  intereft,  while  it  was  con- 
tingent, did  not  fo  attach  in  G.  who  was  heir  at  law  to  P.  on 
her  deceafe  as  to  carry  it  on  his  death  to  his  heir  at  law,  who 
was  not  heir  at  law  to  P.,  but  that  it  veiled  in  that  perfon  who 
was  heir  at  law  to  P.  (the  firft  purchafer)  at  the  time  of  the  firft 

con- 
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■  port  of  Jenkins  d.  Harris  v.  Pritchard,  2  WY^T  45., 

there  firid  to  have  been  determined  in  favour  of  th 

1  whereas  all  the  reafoning  fliews  that  it  muft  hai 

mined  in  favour  of  the  leffors  of  the  Plaintifls. 
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[Mr.  Juftice  Chambre  was  abfent  during  the  whol 
from  indifpofition.3 
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PRINCIPAL    MATTERS 


CONTAINED   IN  TIJIS   VOLUME. 


ABATEMENT, 

See  Pleading,  a,  3, 11. 
Trial,  i. 

ACTION  on  the  CASE, 
See  Deceit,  i. 

ADDITIONS, 
See  Affidavit  to  hold  to  Bail,  2. 
Pleading,  ii. 

ADMINISTRATOR, 
See  Executors  and  Administrators. 

AFFIDAVIT  to  hold  to  BAIL, 
See  Bank  Act,  1,2,3. 

1.  In  juftifying  bail  by  affidavit  where 
the  fame  perfons  are  bail  in  more  ac- 
tions than  one,  each  affidavit  ought  to 
(late  that  the  bail  are  worth  double 
the  amount  of  the  debts  in  all  the  ac- 
tions wherein  they  offer  to  become  bail. 
Field  v.  Wainemight,  if.  42  Geo.  3. 

Page  & 

2.  In  an  affidavit  to  hold  to  bail  the  addi- 
tion of  "  manufacturer"  to  the  depo- 
nent's name  is  fufficient.  Smith  v. 
Younger,  M.  44  Geo.  3.  550 

AGREEMENT, 
See  Insurance,  12. 
Penalty. 
Pleading,  5. 

yol,  in. 


i.  A.  agreed  to  underlet  his  houfe  to  B. 
the  utter  paying  for  the  furniture  at 
an  appraifement ;  held  that  B.  was  ex- 
cufed  from  the  performance  of  the 
agreement,  becaufe  A.  at  the  time  he 
quitted  the  houfe,  was  in  arrear  for 
rent  to  his  landlord.  Partridge  v. 
Scwerby,  T.+zGeo.f.  Page  172 

2.  In  affumjifit,  the  Plaintiff  on  an7  agree- 
ment by  the  Defendant  not  to  avail 
himfelf  or  take  any  undue  advantage 
of  a  communication  made  to  him  by 
the  Plaintiff  of  an  invention  for  which 
the  Plaintiff  intended  to.  take  out  a  pa- 
tent, and  afligned  as  a  breach;  that  the 
Defendant  fraudulently  obtained  a  pa- 
-  tent  for  the  invention  in  his  own  name* 
Evidence  that  the  Defendant  fraudu- 
lently obtained  a  patent  in  his  own 
name,  which  the  Plaintiff  afterwards 
agreed  fhould  remain  in  the  Defen- 
dant's name  upon  certain  terms,  which 
terms  the  Defendant  before  the  com- 
mencement of  the    action   had    re- 
nounced, infilling  upon  the  invention 
as  his  own,  was  held  to  maintain  this 
breach.  Smith  v.  Dickey/on,  H.44G.3. 
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ALIEN,  - 

See  Bankrupt,  3.  -  / 

Contract,  i 

amendment; 

See  Common  Recovery,  i. 
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I.  The  Court  of  C.  B.  refufed  to  amend 
hJHreJadat  againft  bail.  Fidwood  v. 
Aunts,  i7.43Geo.3-  Pagexn 

i.  In 'an  nation  on  the.flatute  of  ulury 
for  taking  more  than  legal  intereft  on 
a  loan  of  money  "from  the  15th  of 
April  to  the  14th  of  July  1803,"  the 
Court  will  amend  the  verdid  by  the 
Judge's  notes,  if  the  Jury  by  miftaking 
the  date  of  an  inftrument  create  a 
variance  in  their  fpecial  finding,  for 
which  the  evidence  affords  no  founda- 
tion. Manner!  qui  lam  v.  Pqflan,  H. 
43  Geo.  3.  343 

3.  If  one  of  the  deedi  to  lead  the  ufes  of 
a  fine,  viz.  the  leafe,  contain  the  word 
"  tithes,"  but  the  other  deed,  viz.  the 
relesie,  omit  that  word,  the  Court  will 
not  amend  the  writ  of  entry  by  in- 
ferting  the  word  "  tithes,"  though  the 
releale  has  the  words,  "  and  alio  all 
boufes,  way*)  &c.  hereditaments  and 
appurtenances  whatfoever,  to  the  laid 
luefluages,  lands,  &c.  belonging,  or  in 
any  way  appertaining."  Phiiiipt  v. 
Jonei,  £.43  Geo.  3.  362 

4,  The  Court  will  not  give  leave  to  amend 
the  count  in  a  writ  of  right,  unlets  a 
favourable  cafe  be  made  out  by  affida- 
vit. Dun/day  v.  Sir  R.  Hughe*  and 
John  Bedford,  T-  43  Geo.  3.  4J3 

ANNUITY. 

1.  If  the  memorial  of  an  annuity  deed 
between  A.  B.  and  C.  after  describing 


ASSESSMENT, 
See  Copyhold,  2. 

ASSIGNMENT, 

See  Bankrupt,  8. 
Insolvent,   i. 

ASSIGNEES  of  BANKRL1 
See  Bankrupt,  7. 
Pleading,  8. 

ASSUMPSIT, 
See  Agreement. 

Goods  sold  and  delivxih 
Money  had  and  received. 
Pleading,  5.  8. 
Salvage,   i. 
Slave,  i. 
A  mailer  is  not  liable  upon  an  in 
qjfiimvfit  to  pay  for  medical  Sues 
on  a  lervant  who  has  met  with  1 
cident  in  his  fervice.      Wenxd* 
ney,  Af.  43  Ceo.  3.  ft;. 

ATTACHMENT, 
See  Costs,  4. 
Practice,  7. 

ATTORNEY. 
A  common  informer  may  recover  p 
ties  againft  an  attorney  for  awe 

inghis  certificate  according  10  tti 
fionsof  37<5eo.3.  c,90.f.i6*& 


PRINCIPAL  MATTERS. 


B 

BAIL. 

See  Amendment,  i. 
Costs,  4. 
Lunatic,  i. 
Practice,  6. 

1,  If  proceedings  be  commenced  upon  a 
recognizance  of  bail  immediately  upon 
the  return  of  the  ca.Ja.,  the  Court  will 
not  flay  them  but  upon  payment  of  the 
cods,  though  the  principal  be  furren- 
dered  within  the  four  days  allowed  by 
the  practice  of  the  Court.  Abbot  v. 
Ratcleu,  H.  \iGeo.$.  Page  1$ 

2.  If  bail  above  be  put  in  and  iuftified 
within  four  days  from  the  ruling  the 
iheriff  to  bring  in  the  body,  the  Court 
will  fet  afide  all  proceedings  upon  the 
bail-bond  commenced  previous  to  the 
time  of  juftification.  Wright  v.  Walker, 
M.  44  Geo.  2-  564 

BAIL  BOND, 

See  Bail,  2. 

Practice,  ii,  12,  13. 

BANK  ACT. 

1.  An  affidavit  to  hold  to  bail  made  by 
the  administrators  of  a  perfon  who  died 
before  the  patting  of  the  Bank  Act, 
need  not  negative  a  tender  in  Bank 
notes  to  their  inteftate.  Percy  v. 
Powell,  H.  42  Geo.  3.  6 

Semb.  That  perfons  fuing  as  admi- 
niftratora  need  not  in  any  cafe  negative 
fuch  tender  to  their  inteftate.  ib. 

In  an  adtion  by  the  alfignees  of  a 

bankrupt,   it  is  not  fufficient  for  the 

bankrupt  to  negative  a  tender  in  bank 

^        notes  in  the  affidavit  to  hold  to  bail. 

Smith  v.  Barclay,  M.  43  Geo.  3.      219 

J>  BANKERS  CHECK, 

n     See  Stamps,  i. 

0  BANKRUPT, 

$1  ■  See  Insolvent,  i. 
Judgment,  i. 

si'  1.  The  Court  will  not  difcharge  a  de- 
fendant out  of  cuftody  on  a  common 
.appearance,  on  the  ground  of  a  com- 


if 
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It 
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miflion  of  bankruptcy  having  been  fued 
out  againfl  him  by  the  Plaintiff  as  pe- 
titioning creditor,  upon  the  fume  debt 
as  that  on  which  the  arreft  is  founded. 
Percy  v.  Poxvell,  H.  42  Gco.$. 

Page  6 

2.  Property  in  which  a  bankrupt  has  only 
a  trufl  cftate,  does  not  pais  to  his  al- 
fignees under  the  alfignees  under  the 
atugnment.  Therefore  t\e  ceftuy  que 
tr\ijl  cannot  bring  any  action  respect- 
ing fuch  property  in  their  names,  but 
ought  to  bring  it  in  the  name  of  the 
bankrupt.  Carpenter  v.  Marnell,  H. 
42  Geo.  5.  40 

3.  A  commiflion  of  bankrupt  founded  on 
the  petition  of  A.  a  Britj/h  fubject  re- 
fident  in  England,  for  a  debt  due  to 
himfelf  and  his  partners  B.  and  C,  alfo 
Britijh  fubjeds,  but  refident  and  car- 
rying on  trade  in  an  enemy's  country, 
cannot  be  fupported.  M'ConntU  v. 
Heclor,  E.  42  Geo.  3.  113 

4.  A  trader,  fubfequent  to 'an  nS.  of 
bankruptcy,  being  arretted  and  de- 
tained in  prifon  at  the  fuit  of  feveral 
creditors,  fent  for  all  his  creditors. but 
one,  and  paid  their  debts  in  full ;  but 
no  other  circumflance  occurred  from 
which  it  could  be  prefumed  that  they 
knew  of  his  bankruptcy  or  infolvency. 
Held  that  fuch  payments  were  not  pro- 
tected by  the  19  Geo.  2.  c.32.  Southty 
v.  Bftler,  M.4$Geo.$.  .237 

5.  A.  and  B.  being  partners  in  trade,  A. 
committed  an  act  of  bankruptcy,  a 
few  days  after  which  B.  alio  com- 
mitted an  act  of  bankruptcy,  and  be- 
tween the  two  ads  of  bankruptcy  a 
clerk  of  the  houfe  paid  to  C.  a  creditor 
of  the  houfe,  at  his  requelt,  558/.  and 
after  both  a&s  of  bankruptcy  5/.  more. 
The  aflignees,  under  a  joint  commil- 
fion  againfl  A.  and  J?.,  brought  an  ac- 
tion againfl  C.  to  recover  tnc&  Aims 
of  money,  and  declared  "firA,  for  mo- 
ney had  and  received  to  the  ufa  of  A. 
andB.  before  they  became  bankrupts ; 
fecondly,  for  money  had  and  received 
to  their  own  ufe  as  aflignees  of  A.  and 
B.  after  the  bankruptcy  of  A.  and 
B.\  and  third,  upon  an  account  ftatod 
with  them  as  fuch  aiiigneei .  Held  that 

v  u  2  under 
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under  this  declaration  the  aflignees 
were  only  entitled  to  recover  the  5/. 
paid  after  the  bankruptcy  of  both  part- 
ners.   Smith  v.  Goddardy  T.  43  Geo.  3. 

Page  465 

6.  Semb.  That  if  they  had  declared  for 
money  had  and  received  to  their  ufe, 
as  affignees  of  A.%  they  might  have  re- 
covered one  moiety  of  the  558/.  paid 
between  the  two  acts  of  bankruptcy. 

ib. 

7.  If  the  affignees  of  an  uncertificated 
bankrupt  in  their  own  names  execute 
a  deed  with  other  creditors,  whereby 
they,  and  all  the  creditors  who  may 
fign  the  faid  deed,  releafe  the  bank- 
rupt from  all  actions,  fuits,  claims, 
and  demands  againft  him  or  his  eftate, 
and  fuch  deed  be  not  (igned  by  all  the 
creditors  of  the  bankrupt,  the  affignees 
are  not  barred  from  claiming  as  af- 
fignees the  benefit  of  a  patent-right 
afterwards  obtained  by  the  bankrupt. 
Hefjt  v.  Steven/bn,  Af.  44  Geo.  3. 

565 

8.  A  patent  right  for  the  exclufive  exer- 
cife  of  an  invention  obtained  from  the 
Crown  by  an  uncertificated  bankrupt, 
is  affected  by  the  previous  alignment 
of  the  commiffioners,  and  veils  in  the 
affignees.  ib. 

9.  An  bA  of  parliament  empowering  fuch 
bankrupt  patentee,  his  executors,  ad- 
miniftrators,  and  affigns,  to  affign  the 
right  to  a  greater  number  of  perfons 
than  allowed  by  the  letters  patent,  and 
declared  to  be  a  public  act,  does  not 
enable  either  the  bankrupt  or  his  af- 
figns  to  make  a  better  title  than  thev 
could  before  the  act,  io. 

BARON  and  FEME. 

1.  The  Court  refufed  to  fet  afide,  upon 
fummary  application,  a  judgment  en- 
tered upon  a  warrant  of  attorney  by  a 
feme  covert.  Maclean  v.  Douglas,  E. 
'42  Geo.$.  1*8 

3.  If  a  feme  covert  be  taken  in  execution 
under  a  warrant  of  attorney  given  by 
her  as  a  feme  fole,  the  Court  will  not 
not  difcharge  her  on  a  fummary  appli- 
cation. WMnsy.WttheriUv&CoutU, 
M.  4$  Geo.  3.  220 


BENEFICE, 
See  Insolvent,  i. 

BILLS  or  EXCHANGE  and  PRO- 
MISSORY NOTES, 

See  Pleading,  7. 
Stamps,  i. 
Variance,  i. 

1 .  If  a  bill  of  exchange  be  made  payable 
two  months  after  date,  and  no  date  be 
exprefled,  the  Court  will  intend  it  to 
be  payable  two  months  after  the  day 
on  which  it  was  made.  Hague  v. 
French,  T.  ±2  Geo.$.  P*g**mil 

2.  A.  deposited  a  Aim  of  money  at  the 
banking  houfe  of  J?,  in  Parity  for  which 
B.  gave  him  his  note  "  payable  in  Pi- 
ris  or  at  the  choice  of  the  bearer  at  the 
Union  Bank  in  Dover,  or  at  my  ufual 
refidence  in  London  according  to  the 
courfe  of  exchange  upon  Paris;"  after 
this  note  was  given,  the  direct  courfe 
of  exchange    between    London   and 
Paris  ceafed  altogether,  having  been, 
previous  to  its  total   ceflation,   ex* 
tremely  low ;  the  note  was  at  a  fub- 
fequent  period  prefented  for  accept- 
ance and  payment  at  the  refidence  d 
B.  in  London,  at  which  time  there  was 
a  circuitous  courfe  of  exchange  upon 
Paris  by  way  of  Hamburgh.    Held 
that  A.  was  entitled  to  recover  upon 
the  note  according  to  fuch  circuitou 
courfe  of  exchange  upon  Paris  at  the 
time  when  the  note  was  prefenteA 
Pollard  v.  Sir  Robert   Herries,  H. 
43  Geo.  3.  33J 

3.  If  the  holder  of  a  bill  of  exchange,  of 
which  payment  has  been  refufed,  inform 
the  drawer  of  his  intention  to  take  Se- 
curity from  the  acceptor,  and  the 
drawer  aniwer,  that  he  may  do  as  be 
likes,  for  that  he  (the  drawer)  is  dit 
charged  for  want  of  notice,  and  it  ap» 
pear  that  due  notice  has  been  gm; 
the  holder  may  flie  the  drawer,  not- 
withftanding  that  he  has  taken  fecurity 
from  the  acceptor ;  for  the  drawer  in- 
der  fuch  circumftances  muft  be  coo- 
fidered  as  having  aflented  to  the  feca* 

.  rity  being  taken*  Clark  J.  Devlin,  E- 
43  Geo.  3.  J** 
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4»  A  bill  itoddrfed  in  blank,  and  depo- 
fited  by  the  holder  with  his  bankers, 
became  due  on  Saturday,  and  was  pre- 
fented  for  payment  about  two  o'clock 
on  that  day.  Payment  being  refufed, 
the  bill  was  noted  and  again  prefented 
between  9  and  10  in  the  evening  by 
a  notary-  On  Monday  the  bankers 
informed  the  holder  that  the  bill  was 
difhonoured,  who  on  Monday  about 
noon  gave  notice  to  the  indorfer.  The 
holder  lived  at  Knight/bridge,  and  the 
indorfer  in  Tottenham-Court  Road. 
Held  that  this  notice  was  fufficient  to 
entitle  the  holder  to  recover  againft 
the  indorfer.  Haynes  v.  Birks,  H. 
44  Geo.  3.  Pag*  599 

BOND, 

See  Pleading,  13. 

Resignation  Bond,  i. 

BRIDGES, 
Set  Certiorari. 

Qucere,  Whether  the  fame  perfons  who 
are  bound  to  repair  a  bridge  are  alfo 
bound  to  widen  it,  if  the  exigencies  of 

'  the  public  fhould  require  ?  The  In- 
habitants of  the  County  of  Cumberland 
v.  The  King,  in  Error,  E.  43  Geo.  3. 

354 

BY-LAWS. 

A  penalty  of  20s.  having  been  impofed 
by  one  of  the  by-laws  of  the  Butchers* 
Company  on  all  perfons  felling  meat 
on  a  Sunday  within  their  jurifdi&ion, 
it  was  declared  by  a  fubfequent  claufe, 
that  if  any  offender  mould  deny,  re- 
fufe,  or  neglect  to  pay  the  penalty,  he 
fhould  be  liable  to  an  action  of  debt. 
Held,  that  it  was  not  neceflary  to 
prove  a  previous  demand  in  order  to 
maintain  fuch  action,  although  averred 
in  the  declaration.  The  Butchers*  Com- 
pany v.  Bullock,  E.  43  Geo.  3.         434 


C 

CARRIER, 

Sec  Stoppage  in  Transitu,  i,  2, 
Vendor  and  Vendee,  i. 


CERTIFICATE, 
See  Attorney. 

CERTIORARI. 

The  1  Anne,  c.  1  S.Jlc..  has  not  taken  away 
from  the  Crown  the  power  of  removing 
by  certiorari  an  indi&ment  for  not  re- 
pairing a  county  bridge.  The  Inha- 
•  oitants  of  the  County  of  Cumberland 
v.  The  King,  in  Error,  E.  43  Geo*  3. 

CHARTER-PARTY, 
See  Contract,  1,2. 

COLLEGES, 
See  Land  Tax. 

COMMON  INFORMER, 
See  Attorney. 

COMMON  RECOVERY. 

If  the  different  vouchees  in  a  recovery 
execute  and  acknowledge  feveral  war- 
rants of  attorney,  though  upon  the 
fame  piece  of  parchment,  the  Court 
will  not  differ  the  recovery  to  pais* 
Jennings  v.  Street,  E.  43  Geo.  3. 

361 

CONSIGNOR  and  CONSIGNEE. 
See  Lien,  1,2. 

Stoppage  i)x  Transitu. 
Vendor  and  Vendee,  i. 

CONTRACT/ 

See  Agreement. 

Money  had  and  received,  2. 
Paying  Monet  into  Court,  i- 
Seaman's  Wages,  4. 

1.  IfaBrrr^  merchant  charter  a  S««dfofc 
ihip  on  a  voyage  to  St.  MichacF*  tor 
a  cargo  of  fruit,  and  the  chattels-party 
contain  the  ufual  exception  againft  the 
reflraint  of  princes,  and  the  ihip  be 
-  prevented  from  reaching  St.  Michoet* 
within  the  fruit  feafon  by  an  embargo 
laid  on  Swedyh  veflels  by  die  Brrtyh 
government,  the  Suedj/h  owner  can- 
not, by  proceeding  on  the  voyage  af- 
ter the  embargo  is  taken  off,  entitle 
V  u  3  himfelf 
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hhnfelf  to  recover  the  freight  againft 
the  Briti/h  merchant.  Toutengy.  Hub- 
bard, M.  43 Geo. 3.  Page  291 
2.  If  A.  contract  with  B.  to  fetch  a  car- 

§0  of  corn  from  C.  and  on  his  arrival 
tiere  find  that  the  government  has 
prohibited  the  exportation  of  corn, 
and  therefore,  after  flaying  out  his  de- 
murrage days  return  in  ballaft,  B.  is 
notwithstanding  liable  to  pay  freight ; 
but  not  demurrage,  if  he  knows  of  the 
prohibition  before  he  entered  the  port 
of  C,  though  allowed  demurrage  by 
the  contract.  Blight  v.  Page.  Sittings 
after  Mich.  T.  1801 ,  Cor.  Lord  Kent/on, 

295.  n. 

COPYHOLD. 

1.  If  there  be  a  cuftom  within  a  manor 
for  a  lord  to  grant  parcels  of  the  wafte 
by  copy  of  court  roll,  the  premifes 
granted  in  the  above  mode  are  well 
defcribed  as -copyhold  premiles,  though 
the  date  of  the  grant  be  modern.  Lord 
Northvcick  v.  Stairway,  H.  43  Geo.  3. 

346 

2.  If  an  afieflment  of  a  copyhold  fine  be 
entered  in  the  court  rolls  as  of  100/. 
but  that  out  of  efpecial  favour  the  lord 
remitted  40/.  and  thereby  reduced  it 
to  6o/.>  and  the  lord  fue  for  the  fine, 
and  the  jury  finding  the  annual  value 
of  the  premifes  30/.,  give  a  verdict  for 
60/.,  the  lord  cannot  retain  the  verdict 
for  the  fura  actually  due,  but  muft 
make  a  new  afieflment,  the  old  aflefT- 
ment,  notwithstanding  the  remitter, 
being  in  law  an  afieflment  as  of  100/. 

346 

COSTS, 
See  Bail,  i. 

Paying  Money  into  Court,  3. 
Practice,  13.  20. 

1.  Eje&ment  in  C.  B.  and  verdict  for  the 
Plaintiff,  and  cofts  paid  by  the  Defen- 
dant, who  then  brought  an  ejectment 
in  AT.  B.  for  the  fame  premifes  and  re* 

<  covered,  but  was  not  paid  his  cofts ; 
and  now  a  third  ejectment  being  com- 
menced here  by  the  Plaintiff'  in  the 

.  firft  ejectment,  the  Court  flayed  pro- 
ceedings till  payment  of  the  cofts  of 


the  fecond  ejectment  in  K.  B.   D* 
<L  Walker  v.  Stevenfon,  H.  42  Geo.  3. 

Paget! 

2.  Plaintiff  fued  as  adminiftrator  upon  a 
contract  made  with  his  inteftate,  and 
afligned  by  the  Plaintiff  to  J.  &  for 
whofe  benefit  the  action  was  brought. 
It  appearing  that  the  contract  had 
been  annulled  with  the  privity  both  of 
the  Plaintiff  and  J.  S.,  and 'that  the 
former  was  indemnified  by  the  latter* 
and  a  verdict  being  found  for  the  De- 
fendant, the  Court  made  an  order  on 
the  Plaintiff  to  pay  the  cods.  Combtr 
v.  Hardcajlle,  JE.  42  Geo.  3.  nj 

3.  If  a  rule  of  Court  for  the  examina- 
tion of  witnefles  by  commiffion  ex- 
prefs  that  the  depofition  of  witnefles 
at  Hamburgh  and  Lubeck  are  to  be 
taken,  and  the  commiffion  is  directed 
to  perfons  at  Hamburgh,  the  expences 
of  bringing  witnefles  from  Lubeck  to 
Hamburgh  ought  to  be  allowed  upon 
taxation.  Midler  v.  Harf/korne*  Jtf. 
uGeo.t.  556 

4.  Time  for  putting  in  bail  expired  on 
the  30th,  Defendant  on  the  31ft  moved 
tojuftify,purfuant  to  a  notice previoufly 
given.  Held,  that  the  Plaintiff  v» 
entitled  to  the  coda  of  preparing  to 
move  for  an  attachment*  Jarrttt 
v.  Creqfy,  H.  44.  Geo.  3.  603 

COVENANT, 

See  Slave,  i. 

Covenant  by  the  aflignor  of  certain  {ham 
in  a  patent  right  that  he  has  good 
right,  full  power,  and  lawful  authority 
to  aflign  and  convey  the  faid  (hares* 
and  that  he  has  not  by  any  means,  di- 
rectly or  indirectly,  forfeited  any  right 
or  authority  he  ever  had  over  the 
fame.  Held  that  the  generality  of  the 
former  words  of  the  covenant  was 
not  retrained  by  the  latter.  Heffe 
v.  Stevcn/bn,  M.  44  Geo.  3.  565 

COUNTY  COURT, 
See  .Vendor  anp  Vendee,  2. 

CURTESY. 

*  m 

An  eftate  was  devifed  to  truftees  and 
their  heir*  tSl  A>>  a  female  iaftnt, 

lit  odd 
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ihould  attain  2 1  or  marry ;  and  upon 
her  attaining  21  or  marrying,  to  A. 
and  her  heirs ;  and  in  cafe  (he  lhould 
die  under  21  without  leaving  UTue, 
remainder  over.  A.  married  and  had 
a  child,  which  child  died,  and  then  A. 
died  under  21.  Held  that  her  huf- 
band  was  entitled  to  be  tenant  by  the 
curtefy.  Buchvoorih  v.  ThirtccU,  T. 
25  Geo*  3.  '  Page  652.  w. 

CUSTOMARY  TENEMENTS, 
See  Partition,  i. 

D 

DAMAGES, 
See  Penalty. 

DECEIT. 

In  an  action  on  the  cafe  for  giving  a  falfe 
character  to  a  tradefman,  whereby  he 
was  induced  to  trufl  an  infolvent  per- 
fon,  the  Court  held  that  fraud  was  ne- 
ceftary  to  fupport  the  action,  but  fet 
afide  a  verdict  for  thePlaintiff  on  pay- 
ment of  cods,  though  there  were  fome 
circumftances  in  the  cafe  from  which 
fraud  might  be  inferred,  on  a  fufpicion 
that  the  inquiry  was  made  of  the  De- 
fendant with  a  view  to  entrap  him,  and 
thereby  obtain  his  guarantee  for  pay- 
ment of  the  debt  contracted  by  the  in- 
folvent. Tappy.Lee9E.4$Geo.$.  367 

DEFAMATION, 
See  Slander. 

DEFEAZANCE, 

See  Practice,  19. 

DEMURRAGE, 
See  Contract,  2. 

DEPOSIT, 
See  Money  had  and  receited,  2. 

DESCENT, 

See  Curtesy. 

J.  A.  devifed  all  his  lands  to  S.  A.  (his 
fon  by  the  firft  venter)  when  he  lhould 
come  to  the  age  of  2 1  years,  but  if  he 


fhould  die  before  21  years,  and  D.A. 
(the  teftator's  daughter  by  the  fecond 
venter)  lhould  be  then  living,  he  gave 
the  fame  to  her  when  (he  lhould  attain 
21  years.  Teftator  died,  and  then 
S.  A.  died  under  age  and  without  illue. 
Held,  that  on  the  death  of  &  A.  the 
inheritance  veiled  in  Z).  A.  his  filler  of 
the  half  blood  in  preference  to  his  uncle 
of  the  whole  blood.  Dae  d.  Andrew 
v.  Hutton,  H.  44  Geo.  3.       Pagefyf 

DESERTION, 
See  Seaman's  Wages,  r,  2. 

DEVISE, 

See  Curtesy. 
Descent,  1. 

1 .  If  a  teftator  having  executed  a  devif^ 
of  lands  in  the  preience  of  three  wit- 
nefies  to  two  perfons  as  joint  tenants  in  * 
fee,  afterwards  ftrike  out  the  name  of 
one  of  the  devifees  and  there  be  no 
republication,  the  erafure  will  only 
operate  as  a  revocation  of  the  will  pro- 
tanto.  Larkimv.  LarHns,  H  42  Gtfo.  3* 

16.  109 

2.  A.  devifed  thus :  "  As  to  my  real  and 
perfonal  eftate,  fubject  to  my  debts 
and  funeral  expences,  I  give  and  de- 
vife as  follows,  viz,  my  real  eftate  and 
all  my  perfonal  eftate  unto  </•  M.  and 
O.  IV.  and  their  heirs  on  the  following 
trulls,  viz.  to  the  intent  that  they  dil- 
pofe  of  my  perfonal  eftate  in  difcharge 
of  my  debts,  funeral  expences*  and 
fuch  legacies  as  I  may  direct,  and  as 
to  my  real  eftates,  fubject  to  my  debts, 
and  fuch  charges  as  I  may  make,  I 
give  and  devife  the  fame  to  R.  P.  for 
life.  Held  that  under  this  devife  the 
legal  eftate  in  the  realty  veiled  in  R.  P. 
for  his  life,  and  J.  M.  and  0.  W.  took 
no  eftate  therein.  Kenrick  v.  Lord 
W.  Beauclerck,  T.  42  G.  $.  17$ 

3.  A.  devifed  to  his  wife  his  houfe  and 
goods,  with  all  his  lands,  goods  and 
chattels  whatfoever  and  wherefoever, 
for  her  life ;  and  after  her  death  to  two 
younger  fons  till  they  lhould  attain  the 
age  of  ic,  for  their  education.  He 
then  devifed  his  afore&id  houfe,  goods, 
and  chattels,  equally  to  be  divided 

v  v  4  between 
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between  all  his  fons  and  daughters, 
(hare  and  (hare  alike.  Held  that  un- 
der the  laft  claufe  of  the  devife  the 
lands  did  not  pais.  Roe  d.  Walker, 
E.  43  Geo.  3.  Page  37^ 

4.  Devife  to  teflator's  firft  fon  by  his 
wife  gotten  or  to  be  gotten,  for  life, 
remainder  to  traftees  to  preferve  con- 
tingent remainders;  remainder  to  the 
feveral  heirs  male  of  fuch  firft  fon  law- 
fully iffuing,  fo  as  the  elder  of  fuch 
fons  and  tne  heirs  male  of  his  body 
fhould  always  be  preferred  and  take 
before  the  younger  and  the  heirs  male 
of  his  body ;  remainder  to  the  tefla- 
tor's fecond,  third,  fourth,  and  all  and 
every  other  fon  and  fons,  for  their 
feveral  and  refpective  lives ;  remainder 
to  truftees,  and  to  preferve,  fyc. ;  re- 
mainder to  the  feveral  heirs  male  of 
their  feveral    and   refpeclive    bodies 
lawfully  iffiiing ,  fo  as  the  elder  of  fuch 
fons,  and  the  heirs  male  of  his  body, 
fhould  be  always  preferred  and  take 
before  the  younger  of  the  fame  fons, 
and  the  heirs  male  of  his  and  their 
body  and  bodies;  remainder  to  the 
teflator's  firft  and  other  daughters  for 
their  lives ;  remainder  to  truftees,  Sfc. ; 
remainder  to  the  feveral  heirs  of  their 
feveral  and  refpective  bodies  lawfully 
ifluing,  fo  as  the  elder  of  fuch  daugh- 
ters, and  the  heirs  male  of  her  body, 
fhould  always  be  preferred  and  take 
before  the  younger  of  the  fame  daugh- 
ters, and  the  heirs  male  of  her  and 
their  body  and  bodies.    There  were 
other  claufes  in  the  will,  by  which, 
after  giving  an  eftate  for  life  to  the 
firft  taker,  the  teftator  limited  to  truf- 
tees, Sfc. ;  remainder  to  the  firft  and 
other  fons  of  fuch  firft  taker,  and  the 
heirs  of  their  bodies,  fo  as  the  elder  of 
fuch  fons,  and  the  heirs  of  their  bodies 
\  fhould  always  be  preferred  before  the 
younger  of  the  fame  fons   and  the 
heirs  male  of  their  bodies.    Held  that 
the   firft  fon  of  the  teftator  took  an 
eftate  tail.  Poolev.  Poole,  H.^Geo. 3. 
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DISTRINGAS, 
Sec  Partwibs,  1. 


E 
EAST  INDIA  COMPANY, 

See  Insurance,  2: 

1 .  The  fales  of  the  Eafl  India  Company 
being  fubjed  to  a  regulation  that  any 
buyer  not  making  good  the  remainder 
of  his  purchafe  money  on  or  before 
the  day  limited  for  fuch  payment 
lhould  forfeit  the  depofit,  "  and  ibould 
be  rendered  incapable  of  buying  again 
at  any  future  fale  until  he  fhould  have 
given  fatisfadion  to  the  Court  of  Di- 
rectors ;"  held  that  the  term  fatisfac- 
tion  muft  be  confidered  to  mean  pe- 
cuniary compenfation  for  the  non-per- 
formance of  his  agreement  to  pay  on 
the  appointed  day,  and  that  a  buyer 
having  made  default  on  the  day,  but 
afterwards,  within  a  future  time  given 
to  him  by  the  Eafi  India  Company, 
paid  the  remainder  of  the  purchafe 
money  with  intereft,  might  mai"tt"* 
an  action  againft  the  Eafi  India  Com- 
pany for  rerufing  to  allow  him  to  be- 
come a  bidder  at  their  fales,  fuch  fales 
being  by  94-10  W.  3.  c.  ±+.f.  69.  de- 
clared to  be  public  ana  open  fales. 
Eagleion  v.  Eafi  India  Company >  H. 
42  Geo.  3.  Page  55 

2.  Quare,  Whether  fince  the  paffing  of 
18  Geo.  3.  c.  26.  which  regulates  the 
depofits,  forfeitures,  and  incapacities 
of  bidders  at  the  tea  fales  of  the  £gj? 
Indid  Company,  the  Eafi  India  Com- 
pany can  make  or  enforce  any  other 
regulations  affecting  thole  fales  than 
fuch  as  the  ad  of  parliament  has 
enacted.  & 

EMBARGO, 

See  Contract,  i,  2. 
Insurance,  ii. 
Seaman's  Wages,  4. 

EMBEZZLEMENT, 
See  Indictment,  i,  2. 

ESCAPE, 
See  Evidence,  3, 4- 
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EVICTION , 
See  Money  had  and  received. 

EVIDENCE, 

See  Agreement,  2. 

By-Laws,  i. 

Insurance,  13,  14. 

Paying  Money  into  Court,  2. 

Pleading,  4. 

Variance,  i. 
1 .  In  trover  for  the  certificate  of  a  (hip's 
regfftry,  the  certificate  may  be  proved 
by  the  production  of  the  regiftry  from 
which  it  was  copied,  though,  no  notice 
has  been  given  to  produce  the  cer- 
tificate itfelf.  Bucket  v.  Jarratt,  E. 
42  Geo.  3.  Page  141 

a.  The  prifon  books  of  the  Fleet  and 
King's  Bench  prifons,  though  admif- 
fible  evidence  to  prove  the  period  of 
the  commitment  and  difcharge  of  a 
prifoner,  are  not  admiffible  to  prove 
the  caufe  of  his  commitment.  Salle 
v.  Thomas,  T.  42  Geo.  3.  188 

3.  In  action  for  an  efcape  out  of  execu- 
tion the  declaration  alleged  that  the 

Erifoner  was,  by  habeas  corpus,  brought 
efore  a  Judge  of  K.  B.  and  by  him 
committed  to  the  cuftody  of  the  mar- 
ihal,  "  as  by  the  faid  writ  of  habeas 
corpus,  and  the  laid  commitment  there- 
on now  remaining  in  the  faid  court 
more  fully  appears."  Held  that  evi- 
dence of  a  commitment  by  a  Judge  of 
K.  B.  but  not  filed  of  record,  would 
not  fupport  the  action.  Turner  v.  Eyles> 
T.  43  Geo.  3.  456 

4.  Held  alfo  that  the  above  allegation 
(even  if  neceflary)  mufl  be  proved  as 
laid.  ib. 


$SGeo.$.  c.87.  during  the  abfence  of  an 
executor  from  this  country,  does  not 
become  actually  void  upon  the  death 
of  Aich  executor,  but  only  voidable. 
Taynton  v.   Hanway,   H.  42  Geo*  3* 

Page  26 

EXECUTION, 

See  Partners,  2,  3. 
Trespass,  1.  2. 

Where  the  Defendant  fuffers  judgment 
by  default  in  an  action  of  debt  oil  Am- 
ple contract,  the  Plaintiff  is  not  en- 
titled to  levy  the  expence*  of  the 
execution;  notwithftantting  thofe  ex- 
pences,  together  with  the  debt  and 
cofts  of  the  action,  do  not  exceed  the 
fum  confefied  upon  record.  Thornton 
v.  Merredew,  E.  43  Geo.  3.  363 


See  Lien,  3. 


F 
FACTOR, 


EXCHANGE, 

$   See  Bills  of  Exchange  and  Promis- 
sory Notes,  2. 

'0  EXECUTORS  and  ADMINISTRA- 
TORS, 

.J  See  Bank  Act,  i,  2. 
^  Costs,  2. 

;<  Pleading,  i. 

The  authority  of  an  adroiniftrator  ap- 
jf,       pointed  according  to  the  provifions  of    See  Deceit,  i. 


FALSE  CHARACTER, 

See  Deceit. 
Slander,  2. 

FELONY, 

See  Indictment,  1,2. 
Post-Ofpice,  1,2. 

FEME  COVERT, 
See  Baron  and  Feme. 

FINE, 

See  Amendment,  3. 

If  under  a  dedimus  pote/tatem  to  take  the 
acknowledgment  of  nine  perfons  to  a 
fine,  the  commiffioners  take  the  ac- 
knowledgment of  fix  on  one  piece  of 
parchment,  and  of  three  on  another, 
the  Court  will  not  allow  the  fine  to 
pafs.    Batch  v.  Phelps,  E.  43  Geo.  3. 

FINES, 
See  Copyhold,  2. 


FRAUD, 
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FRAUDS,  STATUTE  of, 
See  Statute  ov  Frauds. 

FREIGHT, 

See  Contract,  i,  2. 
Insurance,  u. 

G 

GOODS  SOLD  and  DELIVERED, 

See  Vendor  and  Vendee,  2. 

i.  If  goods  be  bought  to  be  paid  for  by 
a  bill  at  two  months,  and  the  vendor 
accordingly  draw  upon  the  vendee  for 
the  value,  who  refufes  to  BLCce$t,Jemb. 
that  the  vendee  cannot  be  fued  in  an 
action  for  goods  fold  and  delivered, 
but  upon  the  fpecial  contract  only. 
Duttan  v.  Solotnon/bn,  M.  44  Geo.  3. 

Page  582 

2.  But  certainly  he  cannot  be  fued  in  that 
form  of  a&ion  till  after  the  expiration 
of  the  two  months.  ib. 

GRANT, 
See  Copyhold,  i. 

H 
HABEAS  CORPUS, 

See  Evidence,  3. 
Lunatic,  i. 


ILLEGAL  TRADE, 

See  Bankrupt,  3. 

Insurance,  i,  2. 15. 
Licence,  i. 

INDICTMENT,  / 

See  Certiorari,  1. 

i.  In  an  indi&ment  on  the  30  Geo.  3. 
e.85.  agajnft  a  fervant  for  embezzling 
money  received  on  his  matter's  ac- 
count, it  is  not  fufficient  to  follow  the 
words  of  the  ftatute,  but  there  mull  be 
a  poiitrve  allegation  that  the  money 
was  the  property  of  the  mailer  as  in 
the  cafe  of  larceny.  The  King  v. 
M'Greeor,  H.  42  Geo.  3.  106* 

2.  If  a  lervant  receive  money  for  His 
mailer  in  the  county  of  A.,  and  being 
called  upon  to  account  for  it  in  the 


county  of  £•,  there  deny  the  reciptt 
of  it,  he  may  be  ind&ed  for  the  em- 
bezzlement in  the  latter  county.  Rex 
v.  Taylor,  OU  Bailey  Seffion*  after  Af. 
44  Geo.  3.  Pagetf 

INSOLVENT, 

See  Judgment,  i- 
Lords*  Act. 

1.  The  profits  of  an  ecclefiaftical  bene- 
fice do  not  pais  to  the  affignees  under 
an  infolvent  a£t,  though  included  in 
the  fchedule  of  the  infolvent.  At- 
buckle  v.  Cowtan,  H.  43  Geo.  3.      321 

2.  An  infolvent  difcharged  under  the 
43  Geo.  3.  c.70.  cannot  be  hdden  to 
bail  on  a  bill  drawn  and  indorfed  over 
by  him  previous  to  the  ift  of  March 
1803,  though  not  due  till  after  that 
period.  Sharper.  Ijfgrave,  E.  43  Geo. 3. 

394 

INSURANCE, 

See  Licence,  1. 

Paying  Money  into  Court,  2. 
Pleading,  4. 

i.  InfuranceongoodsoDboardaJrpn^ 
(hip  from  Nqffbu  to  Campeachy  to  con- 
tinue on  the  goods  till  difcharged  and 
fafely  landed.    The  fhip  having  a  li- 
cence from  the  Britj/A  governor  at 
Nqffhu  failed  from   Campeachy*  vA 
having  arrived  off  that  port,  made  fig- 
nals  for  launches  to  come  out,  into 
which  the  goods  were  put  for  the  pur- 
pofe  of  being  run  afhore,    In  this  fitu- 
ation  the  goods  were  ieiaed  by  tiro 
Span\/h  government  brigs,  it  being 
contrary  to  the  Spanj/k  laws  to  im- 
port Brityh  goods  into   the  Spani/k 
main.    It  feems  that  the  goods  were 
prote&ed  by  the  policy  while  on  board 
the  launches,  fuch  being  the  ufual  me* 
thod  of  carrying  on  that  trade.    Mai- 
thie  v.  Potts,  H.  42  Geo.  3.  23 

2.  A  foreigner  cannot  recover  back  the 
premium  paid  by  him  upon  a  policy  of 
infurance  if  the  voyage  be  in  contra- 
vention of  the  Brxtyk  laws.  There- 
fore where  a  policy  was  eflefted  upon 
a  Dani/h  (hip  at  and  from  Bengal  (in 
which  there  are  Damtfh  fet^lements) 
to  Copenhagen,  and  the  flop  loaded  at 

Calcutta 
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Calcutta  contrary  to  the  12  Car. 2. 
c.i  S.Jl  1.,  the  Court  held  the  affured 
was  not  entitled  to  recover  back  the 
premium,  even  though  it  appeared 
that  the  practice  of  loading  foreign 
ihips  at  Calcutta  had  prevailed  for  a 
length  of  time,  and  had  been  autho- 
rifed  by  alt  of  parliament  foon  after 
the  ihipment  in  queftion.  Morck  v. 
Abel,  Hn  42  Geo.  3.  P°gc  35 

3.  The  commiflioners  appointed  by  the 
King  under  the  35  Geo.  3.  c.  80.  for 
the  care,  fale  and  management  of  fuch 
ihips  and  cargoes  belonging  to  the  fub- 
je&s  of  the  United  States  as  lhould  be 
brought  into  the  ports  of  this  kingdom 
were  held  to  have  an  infurable  interefl 
in  Dutch  ihips  on  their  pailage  to  this 
country,  having  been  taken  by  a  cap- 
tain of  a  Britijh  man  of  war,  under  in- 
ftru&ions  from  the  admiralty  to  take 
all  ihips  and  cargoes  belonging  to  the 
fubjeas  of  the  United  States,  and  to 
bring  them  into  the  ports  of  this  king- 
dom to  be  detained  provifionally. 
Lucena  v.  Crauford,  H.  42  £10.3.     75 

4.  Held  alfo  that  they  might  recover  for 
a  lofs  upon  fuch  (nips  by  perils  of  the 
fea,  though  the  lofs  did  not  happen 
until  after  a  proclamation  had  ilitied 
for  general  reprifals  againft  the  Dutch, 

5.  An  infurance  effe&ed  in  Great  Britain 
on  a  French  ihip  previous  to  the  com- 
mencement of  hoflilities  between  Great 
Britain  and  France,  does  not  cover  a 
lofs  by  Britijh  capture.  Ifurtado  v. 
Rodders,  T.  42  Geo.  3 .  191 

6.  Policy  of  infurance  on  a  ihip  war- 
ranted American.  To  negative  this " 
warranty  a  fentence  of  condemnation 
of  a  French  Court  at  St.  Domingo  was 
given  in  evidence,  which  began  thus : 
"  Condemnation  of  the  Englj/h  Ihip 
Mount  Vernon.  Extracted  from  the 
books  of  the  office  of  the  Provifional 
Tribunal  refpe&ing  prizes  eftabliihed 

,  at  St.- Domingo,  We,  F.  P.  judges," 
fyc. ;  and  after  ftating  the  circum- 
iiances  of  papers  having  been  thrown 
overboard,  the  captain  and  fupercargo 
having  abandoned  the  Ihip,  the  cap- 
lain  being  a  Portuguefe,  without  a  cer- 


tificate of  his  naturalization,  and  the 
United  States,  in  their  laft  treaty  withr 
England,  having  iuffered  to  be  added 
to  the  articles  which  had  before  been 
confidered  as  contraband  of  war, 
Haves,  fyc.  were  fufficient  motives  to 
condemn  the  faid  ihip,  condemned  the 
fame  as  property  belonging  to  the  cap* 
tor.  Held  that  this  fentence  was  con- 
clusive evidence  that  the  ihip  was  not 
American.      Baring   v.    Clagett,    T. 

42  Geo.$.  P°ge 201 

7.  (future,  Whether  if  a  ihip  be  war- 
ranted American,  the  amired  does 
thereby  undertake  that  ihe  mall  be 
owned  and  navigated  according  to  all 
the  regulations  of  the  American  navi- 
gation a&  ?  id. 

8.  A  partial  lofs  on  a  policy  on  goods 
by  reafon  of  fea  damage  is  to  be  cal- 
culated by  afcertaining  the  difference 
between  the  refpe&ive  grofs  proceeds 
of  the  fame  goods  when  found  and 
when  damaged,  and  not  the  net  pro- 
ceeds. Hurry  v.  The  Royal  Exchange 
Affurance  Company,  M.  43  Geo.  3.  308 

9.  if  a  cargo  of  a  periihable  nature  be  in- 
furcd  from  A.  to  B.,  with  the  ufual 
memorandum,  and  in  the  courfe  of  the 
voyage  information  be  received  by  the 
mailer  that  the  port  of  B.  is  fhut 
againlt  the  ihips  of  his  nation,  in  cori- 
fequence  of  which  the  commander  of 
the  convoy  orders  the  ihip  to  proceed 
to  another  port,  and  the  cargo  be  fold 
there  by  orders  of  the  Vice- Admiralty 
Court  for  a  very  fmall  Aim  of  money, 
the  affured  cannot  abandon  as  for  a 
total  lofs.  It  feeras  tliat  if  the  voyage 
be  loft  m  confequence  of  the  port  of 
deftination  being  ihut  up  againnV  the 
ihip  infured,  the  aflurea  cannot  de- 
clare upon  this  as  a  lofs  within  the 
policy.      Hadkinjbn  v.  RMnfim,  E. 

43  Geo.  3.  388 

10.  Policy  on  fruit  from  Cadiz  to  Lon- 
don,  with  the  ufual  memorandum.  In 
the  courfe  of  the  voyage  the  fruit  was 
fo  much  damaged  by  fea -water  that  it 
became  rotten  and  flunk ;  and  on  the 
rhip'8  arrival  at  an  intermediate  port, 
into  which  ihe  was  driven,  the  govern- 
ment of  the  place  prohibited  the  land* 

ing 
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mg  of  the  cargo.  The  fhip  alfo  being 
too  much  damaged  to  proceed  on  the 
voyage,  waa  fold,  and  the  cargo  ne- 
ccaarily  thrown  overboard.  Held 
that  the  aflured  were  entitled  to  re- 
cover for  a  total  loft.  Dyfon  v.  Row- 
croft,  T.  43  Geo.  3.  Page  474 

II.  A.  having  eSecied  one  policy  on  (hip 
and  another  on  freight,  and  the  (hip 
having  been  detained  by  embargo  in 
RnSa,  he  abandoned  the  fhip  to  the 
underwriter!  on  fhip,  and  the  freight 
to  die  underwriter*  on  freight^  at  the 
n  authority  from 


vraga 

t  of  the  (hip  to  aelfor 
them,  and  endeavour  to  recover  it. 
The  fhip  having  afterwards  brought 
home  the  cargo  which  waa  on  board  at 
the  time  of  the  detention  and  earned 
freight  accordingly,  which  A.  received. 
Held,  that  in  an  action  by  the  under- 
writer* on  freight  againft  A.  they  were 
entitled  to  the  freight  fo  received  by 
him.  Leathern  v.  Terry,  T.  43600.3. 
479 
■  I.  Policy  of  mfurance  on  the  Catherine, 
an  American  veflel.  After  the  policy 
waa  effected  doubts  having  arifen, 
whether  the  policy  contained  a  war- 
ranty, thennderwnterafigned  an  agree- 
ment, that  in  cafe  of  capture  or  fei- 
nre,  the  aflured,  before  they  claimed 
for  a  toft,  muft  produce  proofs  of  the 
fhip  beine  American  bottom,  and  by 
bills  of  lading  fhew  that  the  cargo  had 


13.  A  fenhsnee  of  condemnation  a  • 
French  Court  of  Admiralty  is  admit" 
ble  evidence  in  an  action  here  betv<* 
the  enured  and  underwriters  of  a  pi 
licy  of  infurance  containing  a  warns: 
of  neutrality.  Pare  40 

14.  It  feenu  that  the  fentence  of*  i> 
feign  Court  of  Admiralty,  cnodenmirj 
a  fhip  warranted  neutral,  in  which  tit 
confederation  leading;  to  the  judsma 
proceeds  on  the  want  of  a  dooms 
not  required  by  the  law  of  natim 
but  which  adjudges  "  lawful  prist  i 
the  goods  and  effMti  which  cobbw 
the  cargo  of  the  (aid  fhip,  finer  it 
whole,  owing  to  the  *-np*am  not  btK 
provided  with  proper  and  regubi  ai- 
patches  and  papers,  in  to  be  dteatc. 
the  property  of  the  enemies  of  tx 
French  Republic,"  ia  conclunve  n> 
deuce  againft  the  warranty  of  to- 
'--"—       Lothian    ▼.    Henderfo;  I 


43&W.3 
Ij.lf 


iSwcdyh  fhip  be  irdi iired  at  wi 
from  her  loading  port  in  the  Eaf  h- 
diet  to  Gottenburgh,  and  part  of  & 
cargo  be  laden  in  a  Britijh  port  b 
the  Eafi  ladies,  the  infured  caaw 
recover,  the  voyage  being  in  caotn- 
vention  of  the  navigation laws.  (•*■ 
men  v.  Bell,  H.  44  Gw.3.  (o 


ISS\lE, 


PRINCIPAL  MATTERS. 


fued  out  a  general  execution.  Held 
regular,  no  dividend  appearing  to  have 
been  made.  Edmoiifon  v.  Parker,  T. 
42(7*0.3.  Pag* 185 

L 
LACHES, 
See  Practice,  12. 

LAND-TAX, 

1.  Buildings  of  a  college  in  one  of  the 
univerfities  taken  into  and  made  part 
of  the  college  between  the  paffing  of 
the  firft  land-tax  act  and  the  act  which 
made  that  tax  perpetual,  are  exempt- 
ed from  the  land-tax.  All  Sauls  Col- 
lege v.  Cqftar,  H.  44  G.%.  6tf 

2.  But  where  a  college,  fcon  after  the 
paffing  of  the  firft  land-tax  ad,  pur- 
chafed  lands  of  a  pariih  under  a  pri- 
vate act  of  parliament,  which  provided 
that  the  college  ihould  pay  all  taxes 
which  the  premifes  then  were,  or 
ihould  thereafter  be  fubject  to,  it  was 
held  that  the  lands  purchafed  were 
not  exempted  from  the  land-tax.      ib. 

LARCENY, 
See  Indictment,  i. 
Post-Ofpice,  1,  2. 

LEASE. 
If  a  leafe  be  granted  for  7,  14,  or  21 
years,  the  lenee  only  has  the  option  at 
which  or*  the  above  periods  the  leafe 
(hall  determine.  Dann  v.  Spurrier, 
E.  43  Geo.  1.  442 


LETTERS, 
See  Post-Office,  i,  2. 


■N  " 


See  Slander. 


LIBEL, 


LICENCE, 

See  Insurance,  i. 

If  a  licence  be  obtained  from  the  Briti/h 
government  by  A.  to  import  from  an 
enemy's  country  in  fix  fhips  fuch  goods 
as  mould  be  ipecined  in  his  buls  of 
ladingy  tad  goods  be  imported  on 


board  one  of  the  fix  fhips  on  account 
of  J?.  C  and  2).  to  whom  feveral  bills 
of  lading  are  fent  for  their  refpe&ive 
goods,  and  one  general  bill  of  lading 
for  die  whole  cargo  be  fent  to  A., 
the  whole  cargo  will  be  protected. 
Defflis  v.  Parry,  H.  42  Geo.$,  Page  3 

LIEN, 

See  Stoppage  in  Transitu. 

i.  A.  of  Newcq/lle,  {hipped  goods  for 
London  to  order  of  B. ;  before  their 
arrival  B.  wrote  to  lay  that  he  was 
in  failing  circumftances,  and  would 
not  apply  for  the  goods  on  their 
arrival.  To  this  A.  returned  a  ge- 
neral anfwer  without  making  any 
mention  of  the  goods,  but  immedi- 
ately left  Nexocqflle  for  London,  and 
on  his  arrival  applied  at  the  wharf 
of  C,  where  the  goods  had  in  the 
mean  time  arrived  (and  where  goods 
ihipped  for  B.  ufually  were  landed  and 
kept  till  fent  for  by  him,)  tendering 
the  freight  and  charges  paid  for  the 
goods,  and  requiring  a  delivery  of 
them,  which  was  refuted,  unlefi  upon 
payment  of  a  general  balance  due 
from  B.  to  C.  for  wharfage.  Held 
that  the  contract  as  between  A*  and 
B.  having  been  refcinded  previous  to 
the  arrival  of  the  goods,  C.  had  no 
right  to  retain  againft  A  for  a  general 
balance  due  to  him  from  B.  R$cford* 
Jbnv.Goft,  E.+tGeo.$:  119 

2.  Semite,  that  the  goods  were  no  longer 
in  tranfitu  when  arrived  at  the  wharf 
of  C,  where  the  goods  of  A.  were 
ufually  landed  and  kept.  & 

3.  A.y  a  factor,  having  ibid  goods  of  A 
in  his  own  name  to  C,  the  latter, 
without  "paying  for  thefe  goods,  fent 
another  parcel  of  goods  to  A.  to  fell 
for  him,  never  having  employed  A*  as 
a  factor  before.  C.  tnen  became 
bankrupt,  and  his  affignees  Wanned 
the  goods  fent  by  him  to  A*,  and  which 
ftill  remained  unfold,  tendering  the 
charges  upon  thofe  goods,  ^.refilled 
to  deliver  them  up,  claiming  a  lien 
upon  them  for  the  price  of  the  fbrsaer 
goods  fold  bv  him  to  C,  there  being  a 

frulspff 
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balance  then  due  from  B.  to  himfelf. 
Held  that  the  afiignees  were  en- 
titled to  recover.  Houghton  v.  Mat- 
tkexos,  T.  43  Geo.  3.  Page  485 

LORDS'  ACT. 

I.  If  a  note  for  payment  of  the  allowance 
to  a  prifoner  under  the  Lords*  A 61  be 
dated  on  a  Sunday  and  delivered  on  a 
Monday,  and  contain  a  general  pro: 
naife  to  pay  the  allowance  weekly,  the 
prifoner  is  entitled  to  be  difcharged. 
Conjtantine  v.  Pugh,  T.  42  Geo.  3.  184 

%.  Qtu  Whetlier  iuch  a  note  ought  not 
to  contain  an  exprefs  proinife  to  pay 
the  allowance  on  a  Monday,  although 
it  be  dated  on  that  day  of  the  week. 

ib. 
LUNATIC. 

A  lunatic  may  be  brought  up  by  habeas 
corpus  from  St.  Luke  s  hoipitaL  to  be 
furrendered  in  difcharge  of  his  bail. 
Piliop  v.  Sexton,  M.  44  Geo.  3.       550 

M 

MANOR, 

S*f  Copyhold,  i. 
Partition,  i. 

MANUMISSION, 

jfceSLAVB,  1. 

MASTERS  and  SERVANT, 
See  Assumpsit,  i. 
Slander,  2. 

MASTERS  in  CHANCERY, 
Sec  Rate,  i- 

MEMORIAL, 
See  Annuity,  i. 

MONET   HAD  and  RECEIVED, 
See  Bankrupt,  6. 

1.  A.  by  his  will  devifed  to  B.  CD.  and 
E.  two  parcels  of  land  upon  truft  to 
fell  and  divide  the  money  among  his 
brother's  and  fitter's  children,  JB.  C. 
D.  And  £.,  the  totter  being  one  t f  *4 


perfons  entitled  under  the  will  to  2 
mare  of  the  money,  were  proceeding 
to  fell,  when  it  was  agreed  by  the 
three  firft  traftees  and  the  23  other 
perfons  entitled  to  the  money,  that  £. 
lhould  become  the  purchafer  of  the 
two  parcels  of  land,  paying  300/.  for 
one  and  700/.  for  the  other.  A  con- 
veyance was  accordingly  prepared  and 
executed  by  B.  arid  C.  only,  upon 
which  E.  took  pofleflion  of  the  lands 
and  paid  the  purchafe-money,  which 
was  divided  among  the  feveral  peribns 
entitled  under  the  will.  E.  being  after- 
wards evicted  from  the  fmaller  parcel 
in  confequence  of  a  defect  in  the  title 
derived  under  the  will,  brought  an 
action  for  money  had  and  received 
againfl  one  of  the  23  perfons  to  re- 
cover the  (hare  of  the  300/.  received  by 
him,  at  the  fame  time  refuting  to  give 
up  the  parcel  of  land  for  which  700/. 
had  been  paid.  Held  that  he  was  en- 
titled to  recover.  Johnjbn  v.  John- 
Jbn,  E.  42  Geo. 3.  &*&  l&2 

t.  A.  having  fold  certain  leafehold  pre- 
mifes  to  /*.,  affigned  them  by  inaen- 
ture,containing  aprovifo  that  B.  lhould 
not  affign  over  until  the  whole  of  th* 
purchafe-money  lhould  have  been 
paid,  and  B.  and  C.  covenanted  for 
themfelves,  their  executors,  admini- 
ftrators,  and  sffigps,  for  the  payment 
of  the  money.  The  premifes  having 
been  taken  in  execution  for  a  debt  of 
B.j  who  had  "hot  paid  the  purchafe- 
money,  were  fold  by  the  iherifftoZ)., 
who  paid  down  a  depofit,  and  agreed 
to  complete  the  purchafe  on  having  a 
good  title.  Held  that  the  non-pay- 
ment of  the  purchafe-money  by  B.  wa* 
a  fufficient  objection  to  the  title,  and 
that  D.  might  recover  back  his  depo- 
fit in  an  action  for  money  had  and  re- 
ceived. Elliott  v.  Edwards,  T.42G.3. 

181 

3.  A  bill  being  prefented  by  theindorfet 
to  the  drawee  for  acceptance,  the 
latter  on  accepting  it  fiud,  that  he  ex- 
pected a  remittance  from  the  drawer 
in  a  few  days,  and  that  as  he  had  a 
bill  of  the  drawer  in  his  hands  which 
would  be  paid,  he  would  take  aO  rifts. 

Held 
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Held  that  this  converfation,  together 
with  the  bill  accepted  by  the  drawee, 
did  not  amount  to  fufficient  evidence 
to  entitle  the  indorfee  to  recover 
againft  the  drawee  the  amount  of  the 
bill  accepted  on  a  count  for  money 
had  and  received.  WhtineU  v.  Ben- 
nett, M.  44  Geo.  3.  Page  559 

NAVIGATION  ACTS, 
See  Insurance,  2,  15. 

NOTICE, 
See  Practice,  i. 

NOTICE  of  ACTION, 

A  notice  of  action  to  a  raagiftrate  under 
the  24 Geo.2.  C.44-/I1.  mdorfed  with 
the  name  of  the  Plaintiff 's  attorney, 
and  the  words,  "  of  Birmingham  "  as 
defcribing  the  place  of  his  anode,  held 
fufficient.   Q/bornv.Gough>M.  44 G.3. 


O 

OFFICER, 
See  Notice  of  Action,  i. 
Trespass,  i,  2. 


PACKER, 
See  Stoppage  in  Transitu,  3, 4. 

PARTICULARS,  Bill  of. 
See  Practice,  17. 

PARTITION. 

The  cuftomary  tenements  in  the  north 
of  England,  which  are  parcels  of  the 
reflective  manors  in  which  they  are 
fitu&te  and  defcendible  from  anceftor 
to  heir  by  the  hereditary  right  called 
tenant  right,  and  held  of  the  lord  ac- 
cording to  the  cuitom,  are  not  within 
the  ftatute  tif  partition.  Burrellv. 
Dodd,  £43  Geo.$.  378 


PARTNERS, 
See  Pleading,  6. 

1 .  If  three  partners,  (two  of  whom  refide 
abroad,  and  one  in  England,)  be  fbed 
for  a  partnerfhip  debt,  and  the  partner 
refldent  in  England  appear  to  the 
a&ion,  but  refine  to  appear  for  the 
partners  resident  abroaa,  the  fheriff 
under  a  diftringas  againft  the  two 
partners  may  take  partnerfhip  efle&s, 
though  paid  for  by  the  partner  refident 
in  England  alone,  to  whom  the  part- 
nerfhip was  legally  indebted ;  ana  the 
Court  will  not  relieve  him  againft 
fuch  diftrefs.  Morleyv.  Strombom  and 
others,  M.  43  G10.3.  ^°Se  *54 

2.  If  *f.  fa.  uTue  againft  one  of  fevers! 
partners,  the  Court  wiU  not,  at  the 
requeft  of  the  partnerfhip  creditors, 
give  the  fheriff  time  to  return  the  writ 
until  an  account  can  be  taken  of  the 
feveral  claims  upon  the  partnerfhip 
property.  Parker  v.  Piftor,.M.  43G.3. 

3.  A  f.  fa.  having  uTued  againft  the 
effe&s  of  the  Defendant,  who  was 
jointly  concerned  in  a  manufactory 
with  25  other  perfbns,  to  whom  he 
was  indebted  to  a  greater  amount 
than  his  whole  (hare,  and  the  iheriff 
having  feized  the  whole  of  the  part- 
nerfhip property,  the  Court  refilled  to 
refer  it  to  the  prothonotary  to  inquire 
what  was  the  Defendant's  intereft  in 
the  effects  feized.  Chapman  v.  Koops, 
M.  43  Geo.  3.  289 

PATENT, 
See  Agreement,  2. 

Bankrupt,  8,  9. 

PAVING  BATE, 
See  Rate,  i. 

PAYING  MONEY  into  COUKT. 

1.  In  an  action  for  breach  of  a  contract 
to  deliver  goods  at  a  certain  price  per 
ton,  the  Court  will  not  allow  the  De- 
fendant to  pay  money  into  court. 
Strong  vt  SbnjJ/bn,  H.  42  Gw.3.     14 

.  *  If 
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2.  If  the  Defendant  pay  money  into 
court  generally  upon  a  declaration 
containing  a  count  on  a  policy  of  in- 
furance,  together  with  the  money 
counts,  and  it  appear  that  the  Plain- 
tiff by  his  conau&  previous  to  the 
trial,  induced  the  Defendant  to  believe 
that  the  only  point  to  be  tried  was  a 
queftion  of  fraud,  and  fuffered  him  to 
prepare  his  evidence  accordingly,  the 
Court  wQl  not  allow  the  Plaintiff  to 
object  to  the  receipt  of  that  evidence 
at  the  trial,  on  the  ground  of  the  con- 
tract having  been  admitted  by  pay- 
ment of  money  into  court.  Muller  v. 
Hart/homy  M.  +±Geo.$.      Page z$6 

3.  In  C.  B.  if  the  Plaintiff  proceed  to 
trial  after  money  paid  into  court,  he 
is  notwithstanding  entitled  to  cofts  up 
to  the  time  of  the  money  being  paid  in. 
Muller*.  Harf/horn,  M  44  6*0.3. 

ib. 
PEER, 

8H  PUADIKO,  2,  3. 

PLEADING, 

See  Bakehupt,  5,  6. 
By-Laws,  i. 
Copyhold,  i. 
Evrnixci,  3,  4. 

IXDICTMINT,  I. 
JtJDGMXNT,    I. 

Quark  Impedit,  i. 
Tbkspass,  1,  2. 

Usury,  2. 

i.  An  executor  cannot  join  a  count 
upon  a  bond  given  to  his  teftator,  and 
a  count  upon  a  bond  given  to  himfelf 
as  executor  in  the  fame  action.  Hqfier 
v.  Lord  Arundel,  H.  42  Geo.  3.      ,  7 

2.  If  a  peer  be  fued  by  bill,  no  objection 
can  be  taken  to  fuch  proceeding,  ex- 
cept by  plea  in  abatement.  ib. 

3.  Qu&re,  Whether  even  in  that  cafe 
filch  an  objection  could  prevail  ?     ft. 

4.  If  a  declaration  on  a  policy  of  infu- 
rance  aver  die  goods  to  have  been 
feiaed  in  a  forcible  and  hofiile  manner 
by  certain  perfons  enemies  of  our 
Lord  the  Sang  to  the  Plaintiff  un- 
known, and  it  appear  in  evidence  that 
they  were  fei*ed  by  the  Span\fh  go- 


vernment as  about  to  be  imported  into 
the  Spani/k  Mam  contrary  to  the  laws 
of  Spain,  fiich  loft  is  not  well  described 
by  the  covenant  in  the  declaration. 
Matthiev.PotityH.jpGeo.i.  Pagei} 

5.  A.  agreed  in  writing  to  pay  the  rem 
of  certain  tolls  which  he  had  hired, 
"  to  the  treafurer  of  the  commil- 
fioners."  Held  that  no  action  for  the 
rent  could  be  maintained  in  the  name 
of  the  treafurer.  Pigott  v.  Thomson, 
E.  42  Gco.$.  Page  147 

6.  If  defamatory  words  be  fpoken  of  two 
partners  refpecting  their  trade,  they 
may  maintain  a  joint  action  for  the 
(lander,  averring  fpecial  damage. 
Cook  v.  BatcheUor,  E.  42  Geo.y  150 

7.  The  firft  count  of  a  declaration  ftated 
that  the  Defendant  heretofore,  to  wit, 
on  fuch  a  day,  drew  a  bill  of  exchange 
bearing  date  the  day  and  year  afore- 
laid,  payable  two  months  after  date. 
The  fecond  count  ftated  that  after- 
wards, to  wit,  on  the  day  and  year 
aforefiud,  the  Defendant  drew  a  cer- 
tain other  bill  of  exchange,  payable 
two  months  after  date ;  without  men- 
tioning any  exprefe  date  in  either 
count.  Held  that  both  counts  were 
good.    Hague  v.  French,  T.  42  6*0.3. 

8.  A.B.  and  C.  having  been  appointed 
aflignees  under  a  commiffion  of  bank- 
rupt, and  having  acted  as  fuch,  A,  and 
B.payeachhalfofhisbiUtothefoIicitor. 
Held  that  A.  andB.  could  not  maintain 
a  joint  action  againft  C  for  his  propor- 
tion of  the  money  paid,  but  muft  each 
brine  a  feparate  action.  Brand  aid 
Herbert  v.  Bmdcott,  Af.  43  6*0.3. 

9.  A  replication  to  a  plea  of  tender, 
ftating  an"  original  writ  fued  out  and 
returned  before  the  tender,  but  not 
proceeded  upon,  and  then  a  fecond  ori- 
ginal writ  fued  out  after  the  tender,  and 
proceeded  upon,  but  unconnected  with 
the  firft  writ,  is  no  anfwer  to  the  pks. 
Stratton  v.  Savignac,  H.  43  Geo.  3. 

10.  If  to  an  avowry  for  120&  rent  in  sr- 
rear,  the  Plaint  iff  plead  li  that  the  find 
120*.  is  not  due,"  and  the  Defendant 

jam 
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join  iflue  thereon,  and  at  the  trial  it 
appear  that  24/.  only  is  due,  upon 
which  the  Plaintiff  objects  that  the 
evidence  does  not  fupport  the  hTue 
joined  by  the  Defendant ;  yet  if  a  ver- 
dict be  taken  for  24/.  fubject  to  the 
opinion  of  the  Court,  fuch  finding  will 
cure  the  defect  in  the  formality  of  the 
ifliie.     Cobb  v.  Bryan,  H.  43  Geo.  3. 

Page  348 
ii«  No  addition  having  been  given  to  the 
Defendant,  either  in  the  recital  of  the 
writ  or  in  the  fubfequent  part  of  the 
declaration,  the  defendant  pleaded  the 
•ftatute  of  additions  1  H.$.  in  abate- 
ment, and  prayed  judgment  of  the  de- 
claration. The  Court  held  the  plea  a 
nullity,  and  gave  leave  to  the  Plaintiff 
to  fign  judgment.  Gray  v.  Sidneffl  E. 
43  Geo.  3-  39£ 

12.  In  the  count  of  a  writ  of  right  it  is 
not  fufficient  to  ftate  that  the  lands  de- 
fcended  to  four  women  as  nieces  and 
co-heirs  of  /.  S.  without  (hewing  how 
they  were  nieces.      Dumfday  v.  Sir 

,    Richard  Hughes  and  John  Bedford^ 
T.+tGeo.^.  4$3 

13.  Judgment  by  deftalt  having  been 
fuffered  in  an  action  on  a  bond,  the 
Plaintiff  entered  up  judgment  for  the 
penalty,  together  with  9/.  105.  for  da- 
mages and  coils.  A  writ  of  enquiry 
having  been  executed,  damages  were 
affeflbdat  i,i  1  c/.  \yt,  qd.  arid  cofis 
40*.  and  the  Plaintiff  entered  up  an- 
other judgment  for  thofe  damages, 
together  with  31/.  6s.  $d.  for  coils ; 
but  afterwards  entered  a  remittitur  on 
the  roll  for  the  coils.  Held  that  the 
fecond  judgment  was  erroneous.  Han- 
kin  v.  Broomhead,  H.  44  Geo.  3.     607 

PENALTY. 

If  a  party  agree  not  to  do  fome  fpecified 
act  under  a  "  penalty"  of  100/.  fuch 
fum  cannot  be  considered  in  the  nature 
of  liquidated  damages.  Smith  v.  Die- 
kenjbn9  i/x  44  Geo.  3.  630 

POST  OFFICE. 

\.  It  feems  that  it  is  not  a  felony  within 
7*^0.3.  C.50.JC1.  for  a  perfon  em- 
VOL.  m. 


ployed  in  the  Pod  Office  to  Ilea]  out 
of  a  letter  entrufted  to  his  care,  a  draft 
on  a  London  banker,  purporting  to  be 
drawn  in  London,  but  actually  drawn 
above  10  miles  from  London^  on  un- 
flamped  paper.  Rex  v.Pooley,  H. 
43  Geo.  3.  Page  311 

2.  It  feems  alfo  that  Jlim  of  the  fame  act 
does  not  Apply  to  perfons  employed  in 
the  Pod  Office ;  and  that  a  pari  on  of 
that  defcription  therefore,  who  fteala  a 
letter  out  of  the  Poll  Office,  is  not 
guilty  of  felony  under  that  fection.   ib. 

PRACTICE, 

See  Affidavit  to  hold  to  Bail. 
Amendment,  i. 
Bail. 

Bank  Act,  i,  2. 
.  Bankrupt,  i. 
Baron  an©  Feme,  i,  *» 
Costs.  ,v 

Execution,  i. 
Judgment,  i. 
Partners,.  1,  2,  3. 
Paying  Money  into  Court. 
Pleading,  ii. 

Proceedings,  stayinq  and  set- 
ting aside,  i. 
Trial,  i. 

iv  Notice  having  been  given  of  executing 
a  writ  of  inquiry  on  "  Tuefday  the 
,14th  day  of  Jan.  inftant,"  when  the 
14th  of  January  fell  on  a  Thurfday, 
and  on  which  day  the  writ  of  inquiry 
was  executed ;  the  Court  of  C.  B.  re- 
filled to  let  afide  the  execution  of  the 
writ  of  inquiry  for  this  irregularity, 
but  rejeaed  "  Tuefday"  as  furpiufage, 
it  appearing  that  the  Defendant  was 
not  milled  thereby.  Batten  v.  Harri- 
Jbn,  H.  42  Geo.  3.  1 

2.  After  plea  pleaded  the  venue  cannot 
be  changed.  Talmajh  v.  Penner,  H. 
42Geox2.  12 

3.  But  if  the  Defendant  plead  pending  a 
rule  nifi  for  changing  the  venue,  the 
Court  will  notwithftanding  allow  him 
to  change  the  venue.  id. 

4.  All  arguments  upon  demurrers  and 
other  arguments  in  this  Court  arc  to 
be  heard  on  Mondays  and  Thurfday* 

x  *  *     only* 
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ciily.    Regnla  Generate,  H.  42  Geo,  3. 

Page  no 

5,  If  an  appearance  be  entered  m  the 
name  of  an  agent  to  the  attorney  for 
the  Defendant,  and  the  plea  be  deli- 
vered' in  the  name  of  the  attorney,  and 
the  Plaintiff  thereupon  enter  up  judg- 
ment fbr  Want  of  a  plea,  the  Court  will 
fet  a/ide  that  judgment  for  irregularity. 
Buckler  v,  Rawfins,  E.  42 Geo. 3.    in 

6,  The  judgment  in  an  original  a&ion, 
and  die  judgments  -  in  the  a&ions 
againft  the  hail,  may  he  fet  afide  upon 
one  motion,  and  one  affidavit  entitled 
in  the  original  action.  Winder  vf  Woody 
E.+iGeo.$.  n8 

7,  A  rule  for  an  attachment  againft  the 
iheriff  for  not  bringing  in  the  body, 
having  been  obtained  on  the  19th  of 
November,  and  the  attachment  not 
iued  out  and  fervod  on  the  iheriff  until 
the  9th  March  following,  the  Court 
held  the  iheriff  difcharged,  and  fet  the 
attachment  afide.  Rex  v.  Perring,  E. 
42  Geo.  5,  151 

•  8.  In  C.  B.  a  plea  of  bankruptcy  muft  be 
figned  by  a  Serjeant.  Pitcher  v.  Mar- 
tin, Ef  42  Geo.  3.  171 

9.  If  a  declaration  in  debt  demand  looot. 
and  contain  feveral  counts,  each  of 
which  flares  a  debt  of  224A  7.?.  4.*/, 
and  the  Defendant  plead  thereto  that 
he  does  not  owe  the  faid  fum  of  224/. 
7*.  4</.,  the  Plaintiff  may  fign  judg- 
ment for  want  of  a  plea.  Macdonneil  v. 
Macdonnelt,  T,  4*  Geo.  3,  174 

10.  A  fummons  for  further  time  to  plead 
not  attended  hy  the  party  taking  it 
out,  does  not  wave  the  neceflity  of  a 
rule  to  plead.  Decker  v.  Shedden,  '/*. 
42  Gco,j.  180 

ii.  If  a  Plaintiff  having  taken  an  aflign- 
raent  of  the  bail  bond  while- the  action 
is  pending,  proceed  upon  it  after  the 
caufe  is  out  of  Court,  the  proceedings 
cannot  he  fet  afide  for  irregularity. 
Pigott  v.  Trtifie,  M.  43  Geo.  3.       221 

12.  5ut  the  Court  will  ltay  iuoh  pro- 
ceedings if  it  appear  that  the  Plaintiff 
has  been  guilty  of  laches,  ilu 

13.  If  A*  being  arretted  by  B.  onprocefe 
of  the  Common  Pleas,  give  bail  to  the 
iheriff  and  before  the  return  of  the 


writ,  being  again  wn4ft&&  "by  C  it 
committed  to  the  Fleet  prifon,  after 
which,  B.  takes  an  alignment  of  the 
bail  bond  and  proceed*  thereon,  the 
Court  will  ftayfuch  proceeding*,  but 
will  not  make  B.  pay  cofts,  for  they 
wirj  not  try  upon  affidavit  whether  he 
knew  or  not  that  A.  was  in  cuftody, 
but  will  consider  him  ignorant  of  that 
fad;  unlefs  notice  of  furrender  has 
been  regularly  given.  Harding  ▼. 
Hennem,  M.  45  Geo.  3.  Page  232 

14.  If  a  verdict  for  a  Plaintiff  be  taken  at 
nip.  pri<s,  fubject  to  the  award  of  an 
arbitrator,  and  the  rule  of  reference  be 
made  a  rule  of  Court,  the  verdid 
may  be  entered  according  to  the  award 
of  the  arbitrator,  without  any  applies 
tioo  to  the  Court  tor  that  purpofe. 
Borrovcdale  v.  HUckener,  jtf.  43  6*0.5. 

15.  If  in  foch  cafe  the  award  be  made 
before  the  term,  the  Defendant  can 
only  impeach  it  within  the  four  firti 
daysofterm.  Borrotcdaler.  Hitckencr, 
M.  43  Geo.z.  244 

16.  Perfonal  iervice  of  the  award  id  not 
neceflary  to  warrant  the  ifluing  of  exe- 
cution in  fuch  cafe,  if  the  attorney  of 
the  Defendant  has  been  ferved  with 
the  award,  ib* 

17.  In  an  action  of  affuirnfit  for  non- 
performance of  a  contract  for  the  Dale 
of  a  houfe,  with  counts  to  recoferback 
the  depofit,  the  Plaintiff  having  in  hi* 
firft  count  alleged  that  the  Defendant, 
who  was  to  make  9  good  title,  had  de- 
livered an  abflrad  which  was  "  mfufli- 
cient,  defc&ivc,  and  objectionable,'' 
the  Court  obliged  the  Plaintiff  to  give 
a  particular  of  all  obje&ions  to  the  fib- 
ftradfc  arifmg  ujpon  matters  of  fa<5t.  Cd\ 
letti  v«  Thompfon,  M.  43  Geo.  3.      246 

18.  No  judgment  can  be  limned  upon  any 
warrant  uuthorifing  any  attorney  to 
confefs  judgment  Without  iuch  warrant 
being  delivered  to,  and  filed  by  the 
clerk  of  the  docquets  ;  who  is  to  file 
the  fame  in  the  order  In  which  they 
are  received,  Regvia  Generate,  M. 
43  Geo.$.  UQ 

19.  Every  attorney  of  C.  J5.  who  ftaH 
prepare  any  warrant  trf  attorney  \o  con-. 

fttt 
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fcf*  any  judgment  which  is  to  be  fub- 
jedt  to  any  defeafance,  muft  eaufe  fuch 
defeafance  to  be  written  on  the  fame 
paper  or  parchment  on  which  the  war- 
rant of  attorney  is  written,  or  caufc  a 
memorandum  in  writing  to  be  made  on 
fuch  wacront,  containing  the  fubftancc* 
and  effect  of  fuch  defeafance,  Page  3 1  o 
20.  If  after  the  time  for  pleading  is  our, 
but  before  judgment  n'gned  by  the 
Defendant,  the  Court,  on  his  applica- 
tion, flay  proceedings  till  the  Plaintiff 
give  fecunty  for  colts,  to  be  approved 
by  thtj  prethono{&ry,  the  Plaintiff, 
though  he  give  fecurity  in/Iantcr, 
which  is  accepted  by  the  Defendant, 
is  not  at  liberty  to  fijn  judgment  be- 
fore the  opening  of  the  pffice  on  the 
next  morning.   Decker  v.  Thom/bn,H. 

43  Geo.$.  319 
1  x .  A  Plaintiff  having  tendered  an  iiiue 

to  a  plea,  am-  .demanded  a  rejoinder, 
where  the  Defendant  was  under  terms 
to  rejoin  gratis,  the  Court  held  the 
judgment  regular,  but  fet  it  afklc  with- 
out cofts,  becaufe  tjic  Plaintiff  might 
have  added  the Jimiliter  himlelf.  Wife 
v.  Fijker,  T.  ^3  Geo.  443 

22.  An  application  to  change  the  venue 
•  from  A.  to  B.  in  an  action  for  goods 
Ibid  an4  delivered,  upon  an  atiidavit 
that  the  caufe  of  action  arofe  at  B. 
and  not  elfewhere,  may  be  fucceftfully 
anfwered  by  an  affidavit  Uiat  the  goods 

.     were  fold  at  C.     Collins  v,  Jacobs,  3/. 

44  Geo.  3.  579 

PRESENTATION, 
See  Qua  re  Imfbdit,  i. 

PRIZE, 

If  an  admiral,  commander  in  chief  upon 
a  Ration,  come  home  by  leave  of  the 
Admiralty  for  the  re-e(tablil)iment  of 
his  health,  leaving  the  fquadron  under 
the  command  of  the  flag-officer  nexf 
in  feniority,  but  retain  his  commiflion 
as  commander  in  chief,  Qua  re,  Whe- 
ther he  be  entitled  to  fhare  in  prizes 
taken  by  the  cruizers  of  the  fquadron 
during  his  abfence  ?  Lord  Nelfbn  v. 
Tucker j  3/.  43  Geo.  3.  257 


PRISON  BOOKS, 
See  Evidence,  2. 

PROCEEDINGS,    STAYING    AND 

SETTING  ASIDE, 
See  Bail,  1,2. 

Baron  and  Fume,  1,2. 

Costs,  i. 

Practice,  5.  7. 11,  12,  13. 

Trial,  1.     . 

Vendor  and  Vendee,  2. 

m 

The  Court  will  not  ftay  proceedings  in 
replevin  upon  payment  of  cofts  on  the 
application  of  the  Defendant.  Hodg- 
kinjbn  v.  Snio/bn,    27.  44  Geo.  3. 

Page.  603 

PROCESS, 
See  Partners,  1,  2,  3. 

PROMISSORY  NOTES, 
See  Bills  of   Exciianojs  and  Pco- 
missory  Notes. 

Q 

QUARE  impedit. 

1.  Iii  quare  impedit  the  Defendant  plead* 
ed  that  one  37.  O.,  under  when  he 
claimed,  being  feifed  in  fee  of  one 
moiety  of  the  a/lvowibn  to  prefent  to 
one  turn  in  every  two  turns,  prefentetl 
one  </.  0.  in  her  proper  turn ;  that  the 
church  being  afterwards  vacant,  one 
J.  W.y  under  whom  the  Plaintiff  claim- 
ed, prcfented  in  his  proper  turn ;  that 
the  church  being  again  vacant,  the 
Plaintiffprefented;  and  that  the  church 
being  a  fourth  time  vacant,  it  belonged 
to  the  Defendant  to  prefent.  On  de- 
murrer to  this  plea,  the  Court  held 
that  the  Defendant  had  not  (hewn  a 
title  to  prefent,  fincc  he  had  not  fhewn 
whether  the  third  prefentation  was  by, 
ufurpation  or  by  agreement,  and  that 
it  could  not  be  preiumed  that  the  Da* 
fendant  was  entitled  to  prefent  in  the 
firfl  and  fourth  turn,  and  the  Plaintiff 
in  the  fecond  and  third,  iince  the  plea 
averred  that  37.  0.  had  prcfented  to 
the  fir  ft  turn  in  her  proper  turn,  and 
J.  )V.  in  his  proper  turn.  Birch  v.  J  hi 
n  2  Jtijhop 
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Bijhop  of  Litchfield  and  Coventry,  T. 
43Geo.$.  P<j£<?444 

Seinb.  that  if  it  had  appeared  by  the 
plea  that  the  Plaintiff  had  preferred 
to  the  third  turn  dj  ufurpation,  he 
would  ftill  have  been  entitled  to  the 
#  fourth  turn  by  right.  ib. 

R 

RATE. 

The  Mailers  in  Chancery  are  not  rate* 
able  as  occupiers  of  their  refpective 
apartments  in  Southampton  Buildings 
under  the  paving  act,  1 1  Geo. 3.  22. 
Holford  v.  Copeland,  E.  42  Geo*  3 .   129 

RECOVERY, 
8:~  Common  Recovfry. 

REGULjE  generales, 

See  Practice,  4. 18, 19. 

RELEASE, 
See  Bankrupt,  7. 

/      REPLEVIN, 

Set  Proceedings,  staying  and  set- 
ting ASIDE,  I. 

RESCINDING  CONTRACT, 
Set  Lien,  i. 

RESIGNATION  BOND. 

Judgment  in  K.  B.  in  an  action  upon  a 
resignation  bond  given  by  a  fchool- 
rnaftcr  affirmed  in  the  Exchequer 
chamber,  it  not  appearing  upon  the 
pleadings  that  the  office  was  a  free- 
v  told.    Lewis  v.  Leghj  M.  43  Geo.  3. 

.  231 

RETURN  OF  PREMIUM, 
See  Insurance,  2. 

REVOCATION, 
See  Devise,  1. 

right,  Writ  of, 

See  Amendment,  4. 
Pleading,  12. 

RULE  TO  PLEAD, 

$te  Practice,  10. 

a 


S 

SALE, 

See  Goods  sold  and  delivered,  i,  2. 
Money  had  and  received,  i,  2. 
Statute  or  Frauds,  i. 
Vendor  and  Vendee,  i,  2. 

SALVAGE. 

A  '(hip  being  in  danger,  and  the  captain 
ana  part  of  the  crew  having  made  their 
efcape,  a  pafienger,  at  the  requeft  of 
the  reft  of  the  crew,  took  the  com- 
mand and  brought  the  (hip  (afe  to 
port.  The  merits  of  the  pauenger  in 
laving  the  (hip  were  acknowledged  by 
the  owner  in  a  letter  to  one  of  the  un- 
derwriters, wherein  he  exprefled  hi* 
deiire  to  make  him  a  cempenfatioiu 
Held  that  the  pafienger  was  entitled 
to  fue  the  owner  for  the  falvage.  New* 
man  v.  Walters,  H.^Geo.^.  Page6n 

SCHOOLMASTER, 
See  Resignation  Bond,  i« 

SCIRE  FACIAS, 
See  Amendment,  i. 

SEAMAN'S  WAGES, 
See  Slave,  i. 

1.  A  feaman  who  quits  his  (hip  after  her 
arrival  in  port,  but  before  (he  is  moor- 
ed, does  not  thereby  fubie&  himfelf  to 
the  forfeiture  of  the  whole  of  his  wagei 
under  the  2  Geo.  2.  £.36.^3.  iVw- 
tine  v*  Fro/i9  M,  43  Geo.$.  302 

2.  To  entitle  the  mailer  to  dedud  a 
month's  wages  for  the  benefit  of  Green- 
xoich  hofpital  under  the  2  Geo.  2.  c.36. 

J16.  and  9.  it  is  incumbent  on  him  to 
(hew  that  the  /feaman  quitted  his  (hip 
without  leave  in  writing,  ik 

3.  And  fuch  a  deduction  cannot  be  fct 
off  by  the  mailer  in  an  action  for  wa^es 
by  the  feaman,  unlefs  the  matter  has 
previoufly  debited  himfelf  to  Green- 
wich hofpital  for  the  amount  in  a  book 
kept  according  to  the  direction  of  the 
ftatute,  it. 

4.  (tyi.  Whether  the  crews  of  the  Britifi 
(hips  detained  in  Rujjia  under  the 
orders  of  the  Ruffian  government  in 

the  year  1800  were  entitled  to  waget 

tor 
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for  the  time  during  which  the  fliips 
were  fo  detained.  Beale  v.  Thomg/bn, 
E.  43  Geo.  3,  *    Page  405 

SENTENCE  OF  CONDEMNATION, 
See  Insurance,  12, 13, 14. 

SERVICE, 
See  Award. 

SET-OFF, 
/See  Seaman's  Wages,  3. 

SHERIFF, 

See  Practice,  7. 
/      Trespass,  i. 

SHIP'S  REGISTRY, 
See  Evidence,  i. 

SLANDER, 

• 

See  Pleading,  6. 

1.  Ad  ion  on  the  cafe  for  faying  of  a 
merchant,  "  he  has  brought  a  falfe 
bill  of  lading  for  half  the  cargo  (mean- 
ing the  lading  of  a  particular  fhip) 
already,"  whereby  he  was  injured  as 
fuch  merchant,  and  loft  the  confidence 
of  fcveral  perfons,  (without  naming 
them,)  was  held  not  maintainable, 
and  judgment  accordingly  arretted, 
becaufe  the  words- did  not  of  them- 
felves  impute  any  crime.  Feife  v.  Lin- 
der,  E.  45  Geo. 3.  372 

2.  Although  a  mailer  be  not  in  general 
bound  to  proVe  the  truth  of  a  charac- 
ter given  by  him  to  a  perfon  applying 
for  the  character  of  his  fervant,  yet  if 
he  officioufly  ilate  any  trivial  mifcon- 
ductof  the  fervant  to  a  former  mailer  in 
order  to  prevent  him*  giving  a  fecond 
character,  and  then  himfelf  upon  ap- 
plication for  a  character,  give  the  fer- 
vant a  bad  character,  the  truth  of 
which  he  is  not  able  to  prove,  the  jury 
may  from  thefe  cir'cumftances  infer 
malice  againil  the  mailer  in  an  action 

.  againil  him  by  the  fervant,  '  Rogers  v. 
' Clifton,  M.  «4  Geo.$. .  587 

SLAVE. 

Plaint  iff  agreed  to  ferve  as  a  feaman  du- 
ring a  voyage  to  and  from  the  Wefi 
Indies ;  On  his  arrival  there  he  wa* 


claimed  as  a  runaway  Clave,  and  de- 
livered up  to  his  mailer ;  whereupon 
it  was  agreed  between  the  Plaintiff; 
his  mailer,  and  the  captain,  that  upon 
payment  of  a  fum  or  money  by  the 
captain  to  the  mailer,  the  latter  would 
manumit  the  Plaintiff,  he  covenanting 
to  ferve  the  captain  as  a  feaman  for 
three  years  at  certain  ilipulated  wages. 
The  Plaintiff  was  accordingly  manu- 
mitted, and  having  ferved  the  captain 
upon  the  homeward  voyage,  com- 
menced an  action  againil  him  to  reco- 
ver wages  for  that  voyage,  upon  a 
quantum  meruit.  Held  that  he  war 
eilopped  by  his  covenant  from  claim- 
ing more  than  the  fum  ilipulated.  Wil- 
liams v.Broxvn,  H.  42(7*0.3.  Page  6^ 

STAMPS, 

See  Post-Office,  i. 

An  unftamped  banker's  check,  poil- 
dated,  is  void.  Whitvoell  v.  Bennett, 
M.  44GW.3.  sfr 

STATUTE  OF  FRAUDS. 
A.  having  fent  to  B.  a  bale  of  fponge. 
under  a  verbal  order  from  the  latter, 
for  which  he  charged  1 is.  per  pound ;  * 
B.  returned  it,  and  at  the  fame  time 
wrote  a  letter  to  A.  ftating  that  he  had 
examined  the  fponge,  and  finding  tfiat 
it  was  not  worth  more  than  6s.  per 
pound,  he  had  fent  it  back.    Held  that 
this  letter  did  not  amount  to  fuch  an 
acceptance  of  the  goods  as  would  take 
the  cafe  out  of  the  ilatute  of  frauds. 
Kent  v.  Hu/kin/bn,  M.  43  Geo.  3.    233 

STATUTES  CITED   or  COM- 
MENTED  UPON. 

Hen.  IV. 

4.  ci 8.  (Venue)  j8i 

Hen.  V. 

1.  c. 5.  (Additions)  30$ 

Hex.  Till. 

3 1 .  c.  1 .  (  Partition )  380 

32.  c.32.  (Partition)  ib. 

Ebw.  VI. 
1.  c.i 2.  f.  10,  (Larceny)  208 

3.  c.3.  (Larceny)  ib. 

Eliz* 


FNDEX  TO  THE 


Page  ic8 
■"3 

'    328 
325 

3S7 
ib. 


1*3 


Eliz. 

.  4.  c.4.  (Larceny) 

13.  c.  7.  (Bankrupt) 
— -  c.io.  (Church  Leafes) 
—  c.20.  (Church  Leafes) 

14.  cii.JCic.  (Church  Leafes) 
i8.c.ii.  (Church Leafes) 
23.1c.  1.  (Recufancy) 
35..C.1.  (Recufancy) 

Jac  L 
i.e.  1$.  (Bankrupt) 

Car.  IL 
12.  C.18.  /Ti.  (Navigation  A&)  35. 605 
22.  €•$•/*$•  (Larceny) 
a3.V1.jC7.  (Cowtfry  Ad) 
29.  C.3./6.  (Frauds) 

Will,  and  Mary. 

i.e. 20.  (Land-Tax) 
3.^.9,7:  rv(  Larceny) 
4.  c.i.  (Land-Tax) 

7  #8.  C.22./.2.  (Navigation  Acl)  605 
1 1  ^  1 2.  c.  1 .  (Land-Tax )  641 
c.3.  (Land-Tax)  642 

Will.  III. 

8  £  9.  c.  1 1 .  ( Aligning  Breaches  )     609 
9 4*  10.  c.  1 5.  Jl 2.  (Arbitration )        245 

.  c  44.^69.  (Eqfi  India  Com- 

55 
108 

9 


Pcge  H 


108 
107 

*9 

641 
108 
641 


pany) 
i64>ii.c.23*,/Ii.  (Larceny) 
12Sfli.c3.Jl2.  (Original  Bill) 

Anne. 

1.  c.18.  f.$.  (Certiorari) 

2.  ex.  ( Land-Tax) 

4.  c.  1 6.  Jl  1 1 .  (Abatement) 
—Jl  20.  (Bail  Bond) 


9.  c.23.  (Hackney  Coaches) 
12.  c.7.  (Larceny) 


357 
641 

397 
222 

385 
108 


194 
55  ^ 
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1:1 


Geo.  I. 

9.  c, 22.  (Black  Ad)  107 

Geo.  II. 

2.  c.36.yi  3.  (Seaman's  Wages)       303     2. 
5.  c. 30.  (Bankrupt)  185.466. 

7.  c.  2 1 .  ( Allault  wkh  intent  to  rob)  107 
7.  c.22.  (Forgery)  3t3 

1 8.  c.  26.  ( Eqfi- India  Cjompony  )  55 

19.  c. 3 2.  (Bankrupt J  337 


19.  c.37.  (Influence) 
21.  c.4.  (Infunmce) 

24.  c.45.  (Larceny) 
c.44.  (Notice  of  Ad  ion) 

Geo.  III. 

5.  c.25.  (Poft  Office) 
7.  c.50.  (Poft.  Office) 

10.  c.23.  (Paving  Rate) 

—  c.44.  ^7.  (Hackney  Coaches) 

11.  c.22.  (Paving-Rate) 
1 3.  c.44.^ 2.  ( Eqfi  India  Company )  60 
17.  c.30.  (Poft  Office)  "  313 
2 1 .  c.  65.  ( Eqfi  India-Company  )  6:; 
23.  c.  70.^30.  (Notice  of  Action)  552 

25.  c.8o.  ( Attornies1  Certificate)  3S2 

31.  C.25./4.  (Stamps)  313.  )fo 

32.  c.42.  (Mailers  in  Chancery)  \i) 
3  3 .  c.  2  7  .Jl  4.  ( Infuronce  )  1 9* 

—  C.52//1 161.  (-£$/? India  Company) 

60.  605 

33.  c.  66.^3.  (Prize)  86.  26  > 
35.  c.8o.  (Dutch  ConunHIioners)         7; 

—  c.  121.  (Prize)  26$ 

37.  c.  73.  (Seaman's  Wages)  304 

—  c.  90.  y.' 30.     (Attoruies    Certifi- 

cate Y  3?  2 

—  c.  109.7.3.  (Prize)  $•*> 

—  c.  112.  (Ittfolvent  Acl)  526 

—  c.  117.    (Eqfi  India  .Company) 

38.  c.  1./8.  (Bank  A  A)  °'     7 

—  c.  87.  (Executors)  26 

39.  c.  85.  (  Embezzienieafc)- 106.316. 59- 
394*40  c. 72.  (  AttornieS*  Cer^fioate)  3^ 
41 .  c.  70.  ( Inielvaat  A&)  '394 

STOPBAGE4N  T«^^SftT^ 

See  LlKN,  2. 

1 .  /M,*fe9$  Cprcarriprs  ^$o  retsu^  goods 
.  as  a.  Jifh  £or  ^^aerai^balince  of  ac- 
CQunt .^etwoenjthem  ^A  tjie    cod- 
fignee*  jtann9t>a^*gjt  ^ne.. right  cf  the 


confign/>r  jq  ftoo;Mie  eqodsji^^jffri. 
PW&heun  y^y0U>    If.  ,42  Geo.  3. 

4- 

.£»*£•  that.fuch.a  li?n  could,  not  bt 

eftablifhed  even  by.agreement  between 
the  carrier  and  the  eetffignor.  tf . 

3.  il.  the  generjd^agta^  m  London  o(E. 
AudO.  al\aufe,at  J*or<>,  .wj^jh  power 
$0;oxpotf  Jwjhexu,  to.^uGh  inarict<  is 


he 


PRINCIPAL  HATTERS. 


be  fliould*  think  fit,  purchafed  goods  in 
the  name  of  £.  and:  Co.  of  C  at  Man- 
chester, and  dire&ed  them  to  be  lent  to 
D.  a  packer  in  London* '  After  their 
arrival  A.  had  foine  of  the  goods  un- 
packed and  fent  away,  and  the  remain- 
der repacked.  News  then  arrived  of 
the  failure  of  B.  and  Co.  Held  that 
the  goods  in  Z).'s  hands  were  no  longer 
in  tranjitu,  and  that  C.  therefore  had 
no  right  to  flop  them.  Leeds  v.  Wright, 
H.  43  Geo,  3.  P°^  32*> 

4.  On  the  r6th  of  March  1802,  goods 
were  forwarded  from  Mdnchejler,  ad- 
drcfied  to  A.  at  the  BulUand-Mouth 
Inn,  London,  in  confequence  of  a  pre- 
vious order  from  him.  On  the  23d  of 
the  fame  month  the  goods  were  fent  to 
the  Defendant's  houfe  as  the  packer 
of  A*,  the  latter  having  given  no. di- 
rection at  the  Bull-and-Mouth  Inn  re* 
fpeciingthe  particular  goods;  but  hav- 
ing given  a  general  order  that  all  goods 
addrdicd  to  him  fhould  be  fent  to  the 
Defendant,  A,  having  no  wareheufc  of 
his  own.  On  the  nth  of  March,  A. 
committed  on  ad  of  bankruptcy. 
"When  the  goods  arrived  at  the  De- 
fendant's they  were  booked  to  the  ac- 
count of  A.,  and  the  defendant  not 
knowing  of  A,s  bankruptcy,  unpacked 
the  goods  to  afcertain  the  contents. 
On  the  3  ill  of  March  the  goods  were 
claimed  by  the  consignees,  and  on  the 
day  after  by  the  aifignecs  of  A.  againit 
'  whom  a  commiffion  had  been  taken 
out.  Held  that  the  tranjitus  of  the 
goods  was  at  an  end  when  they  arrived 
at  the  Defendant's  houfe,  and  confe- 
quently,  that  the  Plaintiffs,  as  tlic 
aflignees  of  A v  were  entitled  to  re- 
cover them  in  an  action  of  trov.r. 
Scott  v.  Pettit,  T.  43  Geo.  3.  4  '19 

SURRENDER, 
Sec  Practice,  13, 

T 
TENANT-RIGHT  ESTATES* 
•See  Partition,  i. 

TENDER, 

SCC  PtRADING,  9. 


TITLE, 

See  Bankrupt,  9. 

Money  had  and  received,  1,3* 

TRADE, 

See  Bankrupt,  3, 
Licence,  i. 

TRESPASS. 

1 .  Sejnb.  that  a  {tariff's  officer  acting  un- 
der civil  procefs,  may  juftify  breaking 
the  inner  doors  ot  the  Defendant  1 
houfe,  though  he  be  not  therein  at  tjie 
time.  Ratcllffe  v.  Burton,  Af.43  Geo.  3. 

•Page  223 

?•  But  in  fuch  cafe  the  officer  rauft  firft 
demand  admittance.  ib. 

TRIAL. 

If  a  Defendant  die  on  the  night  before 
the  trial  of  a  caufe  at  the  fittings  in 
term,  a  verdict  obtained  inTuch  caufe, 

'  and  the  judgment  entered  up  thereon 
will  be  fet  afide  upon  application  to 
the  Court.  Taylor  v,  Harris,  AT, 
44  Geo.  3.  549 

TRUST, 
See  Bankruptcy. 

U 

UNIVERSITIES, 
Sec  Land-Tax,  i. 

USURPATION, 

Sec  Quark  Imped  it,  1. 

USURY, 

See  Amendment,  2, 

\^  The  grantor  of  an  annuity  hiving 
agreed  v.-ith  the  grantee  to  redeem, 
dfL'Tv  a  bill  of  exchange  for  5,000/.  at 
three  years,  which  the  grantee 
discounted  in  the  following  manner; 
h?  took  4,083/.  6s.  Sd.  as  the  q^i'ount 
of  the  purchnfe  money  and  arrears, 
advanced  i66i.  13*.  ^d.  to  the  grantor 
in  cash,  and  took  750/.  as  intereft  for 
3  years  upon  5,000/.  Held  that  the 
tranfurtiou  was  ufurious.  Sir  Charles. 
Mzrjli  r.  MartindaU,  £.42  £10.3. 


\" 
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INDEX  TO  THE  PRINCIPAL  MATTERS. 

,# 


*«  If  Ibere  than  legal  intereft  be  talren 

for  forbearance  on  a  note  given  to  A. 

>  by  B.  as  a  collateral  fecurity  for  money 

<;  -  Jent  to  C.,fuch  money  is  well  defcribed 
to  be  forbearance  of  money  lent  by  the 
Defendant  to  2?.  Manners  qui  tarn  v. 
Pqfian,  H.  43  Gco*$.  Page  343 


VARIANCE, 

See  Pleading,  4. 

If  a  bill  drawn  by  John  Crouch  be  de- 
clared upon  as  drawn  by  John  Couch 
the  variance  is  fatal.  WhUvoelly. 
Bennett,  M.  44  Geo*  3 .  559 


for  the  goods  could  be  maintained  in 
the  county  court  of  LeicefieHhvrey  and 
that  the  Court  of  Common  Pleas  there- 
fore cook!  npt  ftay  proceedings  in  an 
a^ion  commenced  in  that  court.  Har- 
noodY.Lefler,H.44Geo.$.  Page 617 

VENUE, 

See  Indictment,  2. 
Practice,  2,  3.  22. 
Vendor  and  Vendee,  2. 

VERDICT, 

See  Pleading^  10. 
Trial,  i. 


VENDOR  AND  VENDEE. 
.  Delivery  of  goods  by  the  vendor  on 

behalf  of  the  vendee  to  a  carrier  not 

named  by  the  vendee  is  a  delivery  to 

the  vendee.      Button  v.  Solomon/bn, 

iVf.  44  Gro.3,  582 

.  A.  delivered  goods  under  the  value  of    See  Baron  and  Feme,  i,  2. 

40* .£0  a  carrier  in  Londor%  purfuant  to  Practice,  18,  19. 

an  order  from  2?.refident  in  Lekejler*  „T«™,  ^„  ,vTAtrtT>v 

JJiire,  and  received  the  goods  in  the  WRIT  OF  INQUIRY, 

latter  county.    Held  that  no  adion    See  Practice,  i. 


W 

WAGES, 

See  Seaman's  Wages. 
Slave,  i. 

WARRANT  OF  ATTORNEY, 


THE  END  OF  THE  THIRD  VOLUME 


Piintcd  by  A  Strahan,  Law^Pi  inter  to  Hi*  MajeSj* 
Jtantert-Sireet,  London. 
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